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In  the  United  States  District  Court  for  the  Eastern 
District  of  Washington,  Northern  Division 

No.  1197 

ERNEST  EVERETT,  Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 
a  corporation,  and  F.  W.  SCOBEE, 

Defendants. 
COMPLAINT 

Plaintiff  alleges: 

I. 

That  plaintiff  is  the  father  of  Erna  Mae  Everett, 
deceased,  and  that  the  said  Erna  Mae  Everett,  de- 
ceased, was,  at  the  time  of  her  death,  of  the  age  of 
sixteen  years  and  resided  with  and  was  a  member 
of  the  household  of  said  plaintiff  and  his  wife ;  that 
until  receiving  the  injuries  hereinafter  described, 
said  Erna  Mae  Everett,  deceased,  was  in  good  phy- 
sical and  mental  health. 

II. 

That  the  defendant.  Northern  Pacific  Railway 
Company,  now  is  and  at  all  times  herein  mentioned 
has  been,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Minnesota, 
and  as  such  operates  lines  of  railroad  in  the  State 
of  Minnesota,  and  other  states,  and  in  the  State  of 
Washington,  hauling  freight  and  passengers  thereon 
as  a  common  carrier  for  hire. 
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III. 

That  in  the  matters  herein  alleged,  defendant,  F. 
W.  Scobee,  acted  as  agent  and  employee  of  the  de- 
fendant. Northern  Pacific  Railway  Company,  and 
defendant,  F.  W.  Scobee,  was  the  engineer  of  the 
train  hereinafter  mentioned,  and  in  the  matters 
hereinafter  alleged,  defendant,  F.  W.  Scobee,  acted 
wholly  within  the  scope  of  his  employment  and  au- 
thority as  agent  of  the  defendant.  Northern  Pacific 
Railway  Company. 

IV. 

That  at  all  times  herein  mentioned,  defendant, 
Northern  Pacific  Railroad  Company,  owned,  con- 
trolled, maintained  and  operated  a  railroad  in  the 
vicinity  of  the  City  of  Ellensburg  in  Kittitas 
County,  State  of  Washington;  that  in  said  Yicinity 
and  within  said  Kittitas  County,  a  portion  of  said 
railway  of  said  Northern  Pacific  Railway  Com- 
pany's track  and  right-of-way  extend  in  a  general 
easterly  and  westerly  direction  and  intersects  by 
way  of  a  public  crossing  likewise  o\sTied,  controlled 
and  maintained  by  said  defendant  company,  O  'Neil! 
Road,  which  is  a  roadway  and  thoroughfare  extend- 
ing in  a  general  northerly  and  southerly  direction. 

Y. 

That  on  or  about  the  8th  day  of  March,  1952,  at 
about  the  hour  of  2 :50  p.m.  on  said  day,  Erna  Mae 
Everett  was  operating  a  1938  Dodge  panel  truck 
owned  by  the  plaintiff  herein,  in  a  general  northerly 
direction  along  said  O'Neill  Road ;  that  as  Erna  Mae 
Everett  attempted  to  use  said  public  crossing  to 
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cross  over  said  right-of-way  and  track,  said  panel 
truck  she  was  driving  stalled  squarely  on  the  de- 
fendant company's  railroad  tracks;  that  at  the  same 
time  and  place  defendants  were  operating  a  passen- 
ger train  in  a  general  westerly  direction  over  and 
along  said  railroad  track  and  at  said  time  and  place 
defendants  ran  said  passenger  train  into  and  against 
the  panel  truck  Erna  Mae  Everett  was  operating 
as  aforesaid,  whereby  the  said  Erna  Mae  Everett 
was  violently  crushed  and  injured  and  shortly  there- 
after the  said  Erna  Mae  Everett  died  from  the  in- 
juries so  received. 

YI. 
That  the  collision,  the  death  of  Erna  Mae  Ever- 
ett, and  the  ensuing  damage  to  plaintiff  as  set  out 
herein,  were  directly  and  proximately  caused  by 
negligence  on  the  part  of  the  defendants  in  one  or 
more  of  the  following  particulars : 

(a)  Defendants  drove  said  train  in  a  negligent, 
careless  and  reckless  manner  and  at  a  speed  between 
70  and  80  miles  per  hour,  which  speed  was  excessive 
and  dangerous  to  persons  using  said  crossing  at  the 
time,  place  and  under  the  conditions  then  existing; 

(b)  Defendants  failed  and  neglected  to  provide 
and  maintain  any  signal,  by  mechanical  device  or 
otherwise,  for  the  purpose  of  warning  Erna  Mae 
Everett  and  others  of  the  approach  of  said  pas- 
senger train; 

(c)  Defendants  failed  and  neglected  to  cause  a 
watchman  or  other  person  to  be  stationed  at  said 
crossing  for  the  purpose   of  warning  Erna   Mae 
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Everett  and  others  of  the  approach  of  said  passen- 
ger train; 

(d)  Defendants  neglected  and  failed  to  sound  the 
crossing  signals  required  by  the  statutes  of  the  State 
of  Washington  as  the  locomotive  approached  the 
said  crossing,  by  either  blowing  a  whistle  or  sound- 
ing a  bell  of  said  locomotive; 

(e)  Defendants  negligently  failed  to  stop  said 
train,  slacken  its  speed  or  give  timely  or  adequate 
warning  of  its  approach  to  said  crossing  when  the 
persons  operating  the  said  train  saw,  or,  by  the 
exercise  of  ordinary  care,  would  have  seen,  Erna 
Mae  Everett  and  plaintiff's  panel  truck  in  a  posi- 
tion of  imminent  peril  of  being  struck  by  the  said 
train ; 

(f)  Defendants  negligently  maintained  said  cross- 
ing area  and  right-of-way  by  failing  to  cut  the 
natural  growth,  underbrush  and  vegetation  on  its 
right-of-way  near  said  crossing,  with  the  result  that 
said  natural  growth  of  underbrush  and  vegetation 
obstructed  the  view  of  defendant  railway  company's 
tracks  from  persons  driving  upon  CNeill  Road  and 
approaching  said  crossing  from  the  southerly  direc- 
tion; 

(g)  Defendants  negligently  failed  to  maintain  at 
n  proper  and  safe  level  the  rock  and  cinder  ballast 
on  the  roadway  leading  up  to  said  crossing  and  im- 
mediately next  to  the  wooden  planking  at  said 
crossing. 

VTT. 
Thnt  the  collision  and  Erna  Mae  Everett's  death 
were  further  caused  by  and  due  to  wanton  miscon- 
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duct  on  the  pail;  of  the  defendants  in  the  operation 
of  the  aforesaid  passenger  train  and  in  the  mainte- 
nance of  the  aforesaid  crossing,  in  one  or  more  of 
the  following  particulars: 

(a)  The  defendant's  servants  on  said  train  inten- 
tionally, and  with  a  reckless  indifference  to  injur- 
ious consequences  probable  to  result  therefrom, 
drove  said  train  at  a  speed  between  70  and  80  miles 
per  hour,  which  speed  was  greatly  excessive  and 
dangerous  to  persons  using  said  crossing  at  the  time 
and  place  under  the  conditions  then  existing; 

(b)  Defendant's  servants  operating  said  train, 
saw,  or  should  have  seen,  that  an  unusually  dan- 
gerous situation  existed  when  plaintiff's  vehicle,  op- 
erated by  Erna  Mae  Everett,  stalled  on  said  railroad 
track  and  said  Erna  Mae  Everett  was  attempting  to 
abandon  and  flee  said  vehicle.  Yet,  knowing  that  a 
failure  to  warn  Erna  Mae  Everett  would  probably 
result  in  serious  injury,  the  defendants  proceeded 
to  run  said  train  into  said  intersection  and  against 
plaintiff's  said  vehicle  without  previously  giving 
any  signal  or  warning  by  blowing  the  whistle  or 
ringing  the  bell  of  the  locomotive,  or  giving  warn- 
ing by  way  of  any  other  device  of  any  kind  what- 
soever ; 

(c)  Defendants  saw,  or  should  have  seen,  that  a 
collision  with  Erna  Mae  Everett  was  imminent  and 
had  the  opportunity  to  realize  and  appreciate  her 
danger,  but  the  defendants,  with  reckless  indiffer- 
ence to  injurious  consequences  probable  to  result 
therefrom,  failed  to  reduce  the  speed  of  said  pas- 
senger train  by  applying  full  and  sufficient  braking 
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power  to  the  wheels  of  said  locomotive  and  the  cars 
following  it; 

(d)  Defendants  wantonly  maintained  the  said 
crossing  in  a  dangerous  condition  in  that  at  said 
time  and  place  the  rock  and  cinder  ballast  leading 
up  to  said  railroad  crossing  and  next  to  the  wooden 
planking  at  said  crossing  had  been  worn  or  carried 
away  causing  the  wooden  planking  to  protrude  like 
a  barrier  above  the  roadway  in  an  unusual  and  haz- 
ardous manner,  and  as  a  result  of  the  foregoing 
dangerous  conditions,  plaintiff's  vehicle  became 
stalled  on  said  crossing  in  the  path  of  defendant's 
train. 

VIII. 

That  plaintiff's  automobile  was  completely  de- 
molished by  said  collision  and  was  then  and  there 
of  the  reasonable  value  of  $500.00. 

IX. 

That  plaintiff  has  incurred  expense  or  indebted- 
ness for  the  funeral  and  burial  of  the  said  Erna  Mae 
Everett  the  sum  of  $832.76. 

X. 

That  the  aforesaid  acts  and  conduct  of  the  de- 
fendants, and  each  of  them,  were  the  proximate 
cause  of  the  death  of  plaintiff's  daughter,  Erna  Mae 
Everett,  and  the  resultant  damage  herein  com- 
plained of. 

XI. 

That  by  reason  of  the  premises,  plaintiff  has  suf- 
fered special  damages  for  the  demolition  of  his  auto- 
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mobile  in  the  sum  of  $500.00;  and  has  further 
suffered  special  damages  in  the  sum  of  $832.76  for 
the  funeral  and  burial  of  said  daughter,  and  has 
suffered  general  damages  for  the  death  of  his  daugh- 
ter in  the  sum  of  $30,000.00. 

Wherefore,  plaintiff  prays  that  he  recover  judg- 
ment against  the  defendants,  and  each  of  them,  for 
the  sum  of  $30,000.00  general  damages,  and  for  the 
further  siun  of  $1332.76  special  damages,  or  for  a 
total  sum  of  $31,332.76,  and  for  plaintiff's  costs  and 
disbursements  herein  incurred. 

/s/  R.  MAX  ETTER 
/s/  ELLSWORTH  I.  CONKELLY, 
Attorneys  for  Plaintiff 

[Endorsed] :  Filed  July  28,  1954. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Come  now  the  defendants  above  named  and  for 
their  answer  to  plaintiff's  complaint  admit,  deny 
and  allege  as  follows: 

I. 

Admit  paragraph  I  of  said  complaint. 

n. 

Admit  paragraph  II  of  said  complaint  except  that 
defendant,  Northern  Pacific  Railway  Company,  al- 
leges that  it  is  a  Wisconsin  corporation  and  not  a 
Minnesota  corporation  as  alleged  in  said  paragraph. 


10         Northern  Pacific  Railway  Company  vs, 

III. 

Admit  paragraph  III  of  said  complaint. 

IV. 

Admit  paragraph  IV  of  said  complaint. 

V. 

Admit  paragraph  V  of  said  complaint. 

VI. 

Answering  paragraph  VI  of  said  complaint,  de- 
fendants deny  each  and  every  matter  and  thing 
therein  contained. 

VII. 

Answering  paragraph  VII  of  said  complaint,  de- 
fendants deny  each  and  every  matter  and  thing 
therein  contained. 

VIII. 

Answering  paragraph  VIII  of  said  complaint, 
defendants  have  no  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  the  matters  and  things 
therein  contained  and  therefore  deny  the  same.  De- 
fendants further  specifically  deny  that  as  the  result 
of  any  negligent  act  on  the  part  of  said  defendants, 
or  either  of  them,  the  plaintiff  was  damaged  in  the 
smn  of  $500.00  or  any  sum  whatsoever. 

IX. 

Answering  paragraph  IX  of  said  complaint,  de- 
fendants have  no  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  matters  and  things 
therein  contained  and  therefore  deny  the  same.  De- 
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fendants  further  specifically  deny  that  as  the  result 
of  any  negligent  act  on  the  part  of  said  defendants, 
or  either  of  them,  the  plaintiff  was  damaged  in  the 
sum  of  $731.10  or  any  sum  whatsoever. 

X. 

Answering  paragraph  X  of  said  complaint,  de- 
fendants deny  each  and  every  matter  and  thing 
therein  contained. 

XI. 

Answering  paragraph  XI  of  said  complaint,  de- 
fendants specifically  deny  that  as  the  result  of  any 
negligent  act  on  the  part  of  said  defendants,  or 
either  of  them,  the  plaintiff  has  suffered  special 
damages  in  the  sum  of  $500.00  or  any  sum  whatso- 
ever, special  damages  in  the  sum  of  $731.10  or  any 
sum  whatsoever,  or  general  damages  in  the  sum  of 
$30,000.00  or  any  sum  whatsoever. 

Further  answering  said  complaint  and  by  way  of 
an  affirmative  defense  thereto  defendants  allege  as 
follows : 

I. 

That  the  death  of  the  said  Erna  Mae  Everett  was 
caused  and  brought  about  solely  and  alone  through 
her  own  negligence,  which  negligence  was  a  direct 
and  proximate  cause  of  the  collision  which  resulted 
in  her  death. 

II. 

That  the  death  of  the  said  Erna  Mae  Everett  and 
any  and  all  damages,  general  or  special,  alleged  to 
have  been  sustained  by  plaintiff  as  the  result  of  said 
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collision  were  caused  and  brought  about  by  the  neg- 
ligence of  the  said  plaintiff,  which  negligence  was 
a  direct  and  proximate  cause  thereof. 

Wherefore,  defendants,  having  fully  answered 
herein,  pray  that  this  action  be  dismissed  and  that 
they  have  and  recover  their  costs  necessarily  ex- 
pended herein. 

/s/  F.  J.  McKEVITT, 

Attorney  for  Defendants 

Acknowledgment  of  Service  attached. 
[Endorsed] :  Filed  August  24,  1954. 


[Title  of  District  Court  and  Cause.] 

REPLY 

Comes  now  the  plaintiii  and  for  Reply  to  the  An- 
swer of  the  defendants  herein,  states  as  follows: 

I. 

Plaintiff  denies  each  and  every  allegation  con- 
tained in  Paragraphs  I  and  II  of  Defendants'  An- 
swer and  Affirmative  Defenses,  and  plaintiff  denies 
each  and  every  allegation  of  whatsoever  kind  alleged 
in  said  Answer  which  controverts  plaintiff's  Com- 
plaint, or  is  in  any  manner  inconsistent  therewith. 

Wherefore,  plaintiff  having  fully  replied  to  de- 
fendants' Answer  prays  that  judgment  be  entered 


Ernest  Everett  13 

in  accord  with  his  Complaint  and  that  the  Answer 
of  defendants  be  dismissed  and  held  for  naught. 

/s/  R.  MAX  ETTER, 

/s/  ELLSWORTH  I.  CONNELLY, 

Attorneys  for  Plaintiff 

Jury  trial  of  the  above  issues  is  hereby  demanded. 

/s/  R.  MAX  ETTER, 

Of  Counsel  for  Plaintiff 

Acknowledgment  of  Service  attached. 
[Endorsed] :  Filed  August  26,  1954. 


[Title  of  District  Court  and  Cause.] 

Defendants'  Requested  Instruction  No.  8 

I  instruct  you  that  under  the  laws  of  the  State 
of  Washington  in  force  at  the  time  of  this  accident 
it  was  unlawful  for  a  person  to  cause  or  knowingly 
permit  his  child  under  the  age  of  eighteen  years  to 
operate  a  motor  vehicle  upon  a  public  highway  as  a 
vehicle  operator  unless  such  child  has  first  obtained 
a  vehicle  operator's  license.  Said  law  further  pro- 
vides that  no  person  shall  authorize  or  knowingly 
permit  a  motor  vehicle  owned  by  him  or  under  his 
control  to  be  operated  by  any  person  who  is  not 
legally  licensed  as  an  operator. 

If  you  find  from  the  evidence  in  this  case  that 
Ema  Mae  Everett  at  the  time  in  question  did  not 
have  a  vehicle  operator's  license  and  that  the  plain- 
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tiff  herein  knew  that  she  did  not  have  such  license, 
and  if  you  find  that  said  plaintiff  authorized  or 
knowingly  permitted  his  daughter  to  operate  the 
vehicle  in  question,  then  I  instruct  you  that  the 
plaintiff  violated  the  law  above  referred  to  and  was 
guilty  of  negligence.  If  you  further  find  that  such 
negligence  was  the  direct  and  proximate  cause  of 
his  daughter's  death  then  your  verdict  should  be 
for  the  defendant. 

Rev.  Code  of  Wash.,  46.20.230— R.R.S.  6312-62. 

[Endorsed] :  Filed  January  19,  1955. 


[Title  of  District  Court  and  Cause.] 

Defendants'  Instruction  No.  10 
Plaintiff  has  invoked  in  this  case  what  is  known  in 
the  Law  as  the  last  clear  chance  doctrine.  I  instruct 
you  that  you  are  not  here  concerned  with  a  last  pos- 
sible chance  on  the  part  of  the  Railway  Company 
to  have  avoided  this  collision.  A  clear  chance  to 
avoid  a  collision  involves  the  element  of  sufficient 
time  on  the  part  of  the  engineer  operating  defend- 
ant's train  to  have  appreciated  the  peril  of  the 
driver  of  the  truck  and  to  take  the  necessary  steps 
to  have  avoided  injuring  the  driver  thereof.  In  other 
words,  last  clear  chance  implies  thought,  apprecia- 
tion and  mental  direction  on  the  part  of  the  engineer 
and  the  lapse  of  sufficient  time  to  effectively  act 
upon  the  impulse  to  have  avoided  the  collision.  The 
doctrine  of  last  clear  chance  does  not  mean  a  split- 
ting of   seconds   when   injuries   arise.    The   words 
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mean  exactly  as  they  indicate,  last  clear  chance,  not 
possible  chance. 

I  therefore  instruct  that  if  you  find  from  the  evi- 
dence of  this  case  that  after  the  engineer  was  first 
able  to  discover  the  peril  of  the  driver  of  the  truck 
he  was  unable  to  bring  his  train  to  a  complete  stop 
or  to  have  slackened  its  speed  for  a  sufficient  inter- 
val of  time  in  order  to  permit  the  driver  to  escape, 
then  your  verdict  should  be  for  the  defendant. 

[Endorsed] :  Filed  January  20,  1955. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  jury  in  the  above  entitled  cause,  find  for 
the  Plaintiff  in  the  sum  of  $8,632.76. 

/s/  WILLIAM  W.  FYFE, 
Foreman 

[Endorsed] :  Filed  January  20,  1955. 


[Title  of  District  Court  and  Cause.] 

JUDGMENT  ON  JURY  VERDICT 

This  action  came  on  for  trial  before  the  Court  and 
a  jury.  Honorable  Sam  M.  Driver,  presiding,  with 
all  parties  appearing  by  counsel  and  the  issues  hav- 
ing been  duly  tried,  and  the  jury,  on  the  20th  day 
of  January,  1955,  having  rendered  a  verdict  for 


16         Northern  Pacific  Railway  Company  vs. 

the  [plaintiff  to  recover  of  the  defendant  damages 
in  the  amount  of  $8,632.76]. 

It  is  ordered  and  adjudged  that  the  [plaintiff  re- 
cover of  the  defendant  the  sum  of  $8,632.76  and  his 
costs  of  action.] 

Dated  at  Spokane,  Washington,  this  21st  day  of 
January,  1955. 

/s/  STANLEY  D.  TAYLOR, 
Clerk 

[Endorsed] :  Filed  January  21,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  SET  ASIDE  VERDICT  AND 
JUDGMENT  ENTERED  THEREON  OR  IN 
THE  ALTERNATIVE  FOR  A  NEW  TRIAL 

Comes  now  the  defendant  above  named  and  moves 
the  Court  for  an  order  setting  aside  the  verdict  of 
the  jury  returned  in  said  cause  on  the  20th  day  of 
January,  1955,  and  the  judgTiaent  entered  thereon 
on  the  21st  day  of  January,  1955. 

This  motion  is  made  in  accordance  with  the  mo- 
tion for  directed  verdict  made  by  defendant  at  the 
close  of  plaintiff's  evidence,  which  motion  was  re- 
newed by  defendant  at  the  close  of  all  the  evidence. 

In  the  event  the  foregoing  motion  is  denied,  and 
not  otherwise,  then  the  defendant  moves  the  Court 
for  a  new  trial  upon  the  following  grounds,  to- wit : 


Ernest  Everett  17 

I. 

The  verdict  and  judgment  are  contrary  to  law. 

II. 

The  verdict  and  judgment  are  contrary  to  the 
evidence  and  against  the  weight  of  the  evidence. 

III. 

There  was  no  substantial  evidence  that  the  de- 
fendant was  guilty  of  negligence,  which  negligence 
was  the  proximate  cause  of  the  death  of  plaintiff's 
daughter. 

IV. 

The  evidence  conclusively  shows  that  a  proximate 
cause  of  decedent's  death  was  her  own  negligence. 

V. 

The  evidence  conclusively  shows  that  a  proximate 
cause  of  decedent's  death  was  the  negligence  of 
plaintiff. 

VI. 

The  Court  erred  in  denying  defendant's  motion 
to  direct  a  verdict  in  its  favor  at  the  close  of  plain- 
tiff's case. 

VII. 

The  Court  erred  in  denying  defendant's  motion 
to  direct  a  verdict  in  its  favor  at  the  close  of  all 
the  evidence. 

VIII. 

The  Court  erred  in  withdrawing  from  jury  con- 
sideration the  negligence  of  the  plaintiff  which  had 
been  pleaded  as  one  of  its  affirmative  defenses. 
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IX. 

There  is  no  sufficient  or  substantial  evidence  tend- 
ing to  suppoi-t  the  amount  of  the  jury's  verdict. 

X. 

The  verdict  is  excessive  and  appears  to  have  been 
given  under  the  influence  of  passion  and  prejudice. 

XI. 

The  Court  erred  in  failing  to  give  Defendant's 
Requested  Instruction  No.  8  or  an  instruction  sub- 
stantially similar  thereto: 

"Defendant's  Requested  Instruction  No.  8: 
I  instruct  you  that  under  the  laws  of  the  State  of 
Washington  in  force  at  the  time  of  this  accident  it 
was  unlawful  for  a  person  to  cause  or  knowingly 
permit  his  child  under  the  age  of  eighteen  years  to 
operate  a  motor  vehicle  upon  a  public  highway  as  a 
vehicle  operator  unless  such  child  has  first  obtained 
a  vehicle  operator's  license.  Said  law  further  pro- 
vides that  no  person  shall  authorize  or  knowingly 
permit  a  motor  vehicle  owned  by  him  or  under  his 
control  to  be  operated  by  any  person  who  is  not 
legally  licensed  as  an  operator.  If  you  find  from 
the  evidence  in  this  case  that  Erna  Mae  Everett  at 
the  time  in  question  did  not  have  a  vehicle  opera- 
tor's license  and  that  the  plaintiff  herein  knew  that 
she  did  not  have  such  license,  and  if  you  find  that 
said  plaintiff  authorized  or  kno^^^ngly  permitted 
his  daughter  to  operate  the  vehicle  in  question,  then 
I  instruct  you  that  the  plaintiff  violated  the  law 
above  referred  to  and  was  guilty  of  negligence.  If 
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you  further  find  that  such  negligence  was  the  direct 
and  proximate  cause  of  his  daughter's  death  then 
your  verdict  should  be  for  the  defendant." 

XII. 

The  Court  erred  in  failing  to  give  that  portion 
of  Defendant's  Requested  Instruction  No.  3,  or  an 
instruction  substantially  similar  thereto,  which  por- 
tion of  said  instruction  reads  as  follows: 

"The  operators  of  the  train  had  a  right  to  assume, 
until  the  contrary  appeared,  that  the  occupant  of 
such  automobile,  exercising  reasonable  care  for  her 
own  safety,  would  give  the  train  the  right  of  way 
to  which  it  was  entitled  under  the  law,  and  the  op- 
erators of  said  train  were  not  required  to  take  any 
action  intended  to  slow  the  speed  of  the  train  until 
they  were  aware  that  the  said  vehicle  did  not  intend 
to  give  the  train  the  superior  right  of  way." 

XIII. 

The  Court  erred  in  failing  to  give  Defendant's 
Requested  Instruction  No.  7,  or  an  instruction  sub- 
stantially similar  thereto,  which  instruction  reads 
as  follows : 

''Defendant's  Requested  Instruction  No.  7. 

''I  instruct  you  that  if  the  deceased  in  the  opera- 
tion of  her  automobile  knew  of  the  approach  of  the 
defendant's  train,  and  could  have  stopped  short  of 
the  tracks  and  thus  avoided  the  accident,  but  rather 
attempted  to  beat  the  train  across  the  track,  that 
such  action  was  negligence  on  her  part.  If  you  find 
from  the  evidence  that  the  deceased  died  as  the 
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result  of  attempting  to  beat  the  defendant's  train 
across  said  track  then  your  verdict  should  be  for 
the  defendant." 

XIV. 
The  Court  erred  in  instructing  the  jury  as  follows : 
"You  are  instructed  that  it  is  the  law  of  the  State 
of  Washington  that  every  engineer  driving  a  loco- 
motive on  any  railway  who  fails  to  ring  the  bell  or 
sound  the  whistle  iipou  sur-h  locomotive  or  cause 
the  same  to  be  nmg  or  sounded  at  least  80  rods  from 
any  place  w^here  such  railway  crosses  a  traveled 
road  or  street  on  the  same  level,  except  in  cities,  or 
to  continue  ringing  of  such  bell  or  sounding  of 
such  whistle  until  such  locomotive  has  crossed  such 
road  or  street,  shall  be  guilty  of  a  misdemeanor. 
Therefore,  if  you  find  from  the  evidence  in  this  case 
that  the  engineer  of  defendant's  railroad  train,  F. 
W.  Scobee,  failed  to  ring  the  bell  or  sound  the  whis- 
tle upon  defendant's  locomotive  at  least  80  rods  east 
of  the  O'Neill  crossing,  and  failed  to  continue  the 
ringing  of  such  bell  or  the  sounding  of  such  whistle 
until  the  locomotive  had  crossed  O'Neill  Road,  such 
failure  would  be  negligence  on  the  part  of  the  de- 
fendant herein,  and  if  such  negligence  proximately 
caused  the  death  of  Erna  Mae  Everett,  it  would 
entitle  the  plaintiff  to  a  verdict  in  his  favor,  in  the 
absence  of  contributory  negligence  on  the  part  of 
Erna  Mae  Everett.  You  will  be  instructed  on  the 
various  aspects  of  contributory  negligence  later  on, 
and  I  have  given  you  some  instructions  heretofore 
in  these  instructions." 

The  evidence  of  plaintiff  himself  discloses  that 
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ample  warning  of  the  approach  of  the  train  by  whis- 
tle signal  was  given  to  the  deceased  girl  when  the 
train  was  at  least  685  feet  from  the  crossing  and 
traveling  at  a  rate  of  speed  of  50  to  60  miles  per 
hour. 

XV. 
The  Court  erred  in  instructing  the  jury  as  follows : 
"Now  there  is  involved  in  this  case  what  is  known 
as  the  doctrine  of  last  clear  chance.  It  is  permissible 
to  use  the  doctrine  only  after  you  find,  and  you  may 
not  use  it  unless  and  until  you  first  find,  that  in  the 
events  leading  up  to  the  accident  in  question,  both 
the  deceased  and  the  defendant  were  negligent. 

The  doctrine  of  last  clear  chance  is  divided  into 
two  phases  to  cover  two  separate  possibilities:  (1) 
that  where  the  defendant  actually  saw  the  peril  of 
the  traveler  on  the  highway  and  should  have  appre- 
ciated the  danger  and  failed  to  exercise  reasonable 
care  to  avoid  injury,  such  failure  made  the  defend- 
ant liable,  although  the  traveler's  negligence  may 
have  continued  up  to  the  instant  of  the  injury;  and 
(2)  that  where  the  defendant  did  not  actually  see 
the  peril  of  the  traveler,  but  by  keeping  a  reason- 
ably careful  lookout  commensurate  with  the  dan- 
gerous character  of  the  agency  and  the  locality 
should  have  seen  the  peril  and  appreciated  it  in 
time  by  the  exercise  of  reasonable  care  to  have 
avoided  the  injury,  and  failure  to  escape  the  injury 
results  from  failure  to  keep  that  lookout  and  exer- 
cise that  care,  the  defendant  was  liable  only  when 
the  traveler's  negligence  had  terminated  or  elimi- 
nated or  culminated  in  a  situation  of  peril  from 
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which  the  traveler  could  not  by  the  exercise  of  rea- 
sonable care  extricate  himself. 

Therefore,  if  either  of  the  two  conditions  just 
mentioned  are  found  by  you  to  have  existed  with 
respect  to  the  collision  in  question,  then  you  must 
find  against  the  defense  of  contributory  negligence, 
because  under  such  conditions  the  law  holds  the  de- 
fendant liable  for  any  injuries  suffered  by  the  plain- 
tiff, that  is,  on  account  of  the  death  of  Erna  Mae 
Everett  in  this  case,  and  proximately  resulting  from 
the  accident,  despite  the  negligence  of  the  deceased." 

The  basis  for  claim  of  error  in  this  regard  is: 

(1)  No  evidence  of  a  substantial  or  probative 
character  was  introduced  by  plaintiff  which  would 
justify  the  submission  to  the  jury  of  the  doctrine 
of  last  clear  chance. 

(2)  Plaintiff  introduced  no  evidence  of  an  expert 
character  to  the  effect  that  after  the  peril  of  the 
deceased  was  discovered  the  train  could  have  been 
brought  to  a  stop  short  of  the  crossing  or  its  speed 
slackened  to  such  an  extent  as  to  have  enabled  the 
deceased  to  have  saved  herself. 

(3)  Under  the  decisions  of  the  Supreme  Court  of 
the  State  of  Washington  the  question  of  whether 
or  not  thv'^  last  oloar  chance  doctrine  can  be  invoked 
is  one  of  law  to  b('  determined  by  the  Court  as  such. 
Since  in  this  state  there  are  two  branches  to  that 
doctrine  it  was  the  duty  of  the  Court  to  determine 
which  branch  applied  to  the  instant  case  and  not  to 
have  left  that  question  to  the  jury. 
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XVI. 

The  Court  erred  in  instructing  the  jury  as  follows : 
"Gentlemen  of  the  jury,  I  overlooked  one  claim 
of  negligence  here  of  the  plaintiff,  and  on  that  point 
I  instruct  you  that  if  you  find  from  the  preponder- 
ance of  the  evidence  that  the  defendant  railway 
company  negligently  failed  to  maintain  at  a  proper 
and  safe  level  the  rock  and  cinder  ballast  on  the 
roadway  leading  up  to  the  crossing  and  immediately 
next  to  the  wooden  planking  at  the  crossing,  and 
you  find  that  that  negligence  was  the  proximate 
cause  of  the  death  of  Erna  Mae  Everett,  and  you 
further  find  it  appears  that  there  was  no  contribu- 
tory negligent  on  the  part  of  Erna  Mae  Everett, 
then  your  verdict  should  be  on  that  point  for  the 
plaintiff." 

The  basis  for  this  claim  of  error  is  as  follows: 

(1)  Since  the  Court  withdrew  from  the  jury's 
consideration  all  of  the  allegations  of  paragraph 
VII  of  the  complaint,  the  planking  condition  of  the 
crossing  was  not  an  issue. 

(2)  Assuming  that  it  was  an  issue,  there  is  no 
evidence  that  this  planking  condition  was  a  proxi- 
mate cause  of  this  truck  stalling  on  the  crossing. 

(3)  There  was  no  evidence  from  which  the  jury 
could  infer  that  the  approach  to  the  crossing  or  the 
planking  condition  thereof  was  a  proximate  cause 
of  the  collision. 

XVII. 
The  Court  erred  in  denying  defendant's  motion 
to  withdraw  from  jury  consideration  subdivision 
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(g)  of  paragraph  VI  of  the  complaint  reading  as 
follows : 

''Defendants  negligently  failed  to  maintain  at  a 
proper  and  safe  level  the  rock  and  cinder  ballast  on 
the  roadway  leading  up  to  said  crossing  and  imme- 
diately next  to  the  wooden  planking  at  said  cross- 
ing." 

This  motion  should  have  been  granted  for  the 
reason  that  there  was  no  evidence  or  reasonable  in- 
ference therefrom  that  the  alleged  condition  of  the 
immediate  approach  to  the  crossing  was  a  proxi- 
mate cause  of  the  truck  stalling  on  said  crossing. 

XYIII. 

The  Court  erred  in  denying  defendant's  motion 
to  withdraw  from  jury  consideration  subdivision 
(d)  of  paragraph  6  reading  as  follows: 

"Defendant  neglected  and  failed  to  sound  the 
crossing  si^-nals  required  by  the  statutes  of  the 
State  of  Washington  as  the  locomotive  approached 
the  said  crossing,  by  either  blowing  a  whistle  or 
sounding  a  bell  of  said  locomotive." 

The  evidence  of  plaintiff  disclosed  that  whistle 
signals  were  given  at  a  point  at  least  685  feet  from 
the  crossing.  If,  as  plaintiff  contends,  the  truck  was 
stalled  on  the  crossing  when  the  Diesel  engine  was 
685  feet  distant  therefrom,  said  signals  were  ample 
warnings  of  the  train's  approach. 

If,  as  plaintiff's  testimony  disclosed,  the  train  was 
traveling  at  50  miles  per  hour,  it  would  cover 
73.33  feet  in  one  second  of  time.  This  would  have 
given  the   deceased   approximately  9%   seconds  to 
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have  left  the  truck  and  gotten  into  a  position  of 
safety. 

If,  as  plaintiff's  evidence  disclosed,  the  train  was 
traveling  at  60  miles  per  hour,  it  would  cover  88 
feet  in  one  second  of  time.  This  would  have  given 
the  deceased  approximately  7%  seconds  within 
which  to  have  left  the  truck  and  gotten  into  a  posi- 
tion of  safety. 

XIX. 

The  Court  erred  in  refusing  to  permit  defendant 
to  prove  under  cross-examination  of  the  plaintiff 
that  on  and  prior  to  March  8th,  1952,  the  deceased, 
Erna  Mae  Everett,  did  not  have  an  operator's  li- 
cense to  operate  a  motor  vehicle  upon  a  public  high- 
way in  the  state  of  Washington. 

XX. 

The  Court  erred  in  sustaining  the  objection  of 
plaintiff's  counsel  to  defendant's  offer  to  prove  that 
on  and  prior  to  March  8th,  1952,  the  deceased  Erna 
Mae  Everett,  did  not  have  an  operator's  license  to 
operate  a  motor  vehicle  upon  a  public  highway  in 
the  state  of  Washington. 

McKEVITT,  SNYDER  &  THOMAS 

/s/  By   F.  J.  McKEVITT, 

Attorneys  for  Defendant 

Acknowledgment  of  Service  attached. 
[Endorsed] :  Filed  January  28,  1955. 
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In  the  United  States  District  Court  for  the  Eastern 
District  of  Washington,  Northern  Division 

No.  1197 

ERNEST  EVERETT,  Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

a  corporation.  Defendant. 

ORDER  DENYING  DEFENDANT'S  MOTION 
TO  SET  ASIDE  VERDICT  AND  JUDG- 
MENT ENTERED  THEREON  OR  IN  THE 
ALTERNATIVE  FOR  A  NEW  TRIAL 

On  March  3rd,  1955,  pursuant  to  notice,  the  de- 
fendant's Motion  to  Set  Aside  Verdict  and  Judg- 
ment Entered  Thereon,  or  in  the  Alternative  for  a 
New  Trial,  came  on  for  hearing  before  the  Court, 
the  defendant  being  represented  by  McKevitt,  Sny- 
der and  Thomas,  their  attorneys,  and  the  plaintiff 
being  represented  by  R.  Max  Etter,  his  attorney,  the 
defendant,  by  its  attorneys,  and  by  Francis  J.  Mc- 
Kevitt, submitted  oral  argument  in  support  of  its 
Motions  and  said  Motions  were  duly  argued  to  the 
Court  by  counsel  for  defendant  and  for  plaintiff; 

Now,  therefore,  the  Court  having  heard  the  argu- 
ment of  counsel  for  both  defendant  and  plaintiff, 
and  having  considered  the  authorities  and  argu- 
ment submitted  by  said  coimsel,  and  having  reviewed 
and  examined  the  records,  notes  and  files  of  the  pro- 
ceeding, and  having  considered  all  of  the  above,  and 
all  of  the  matters  appertaining  to  said  cause; 
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Now,  therefore,  on  the  Motion  of  Defendant  to 
Set  Aside  Verdict  and  Judgment  entered  thereon, 
or  in  the  alternative  for  a  New  Trial, 

It  is  ordered  that  said  Motions,  and  each  of  them, 
be,  and  the  same  are,  denied.  Exception  allowed. 

Done  this  17th  day  of  March,  1955. 

/s/  SAM  M.  DRIVER, 

Judge 

Presented  and  submitted  by 

/s/  R.  MAX  ETTER 

Approved  as  to  form : 

McKEVITT,  SNYDER  and  THOMAS, 
/s/  By   F.  J.  McKEVITT 

[Endorsed]  :  Filed  March  17, 1955. 


[Title  of  District  Court  and  Cause.] 


NOTICE  OF  APPEAL 


Notice  is  hereby  given  that  the  Northern  Pacific 
Railway  Company,  a  corporation,  hereby  appeals  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  judgment  entered  in  the 
above  entitled  action  on  January  21,  1955,  and  filed 
of  record  in  the  above  entitled  court  on  said  date 
and  from  each  and  every  part  thereof. 

Notice  is  also  given  that  the  Northern  Pacific 
Railway  Company,  a  corporation,  appeals  to  said 
court  from  that  certain  order  entered  in  the  above 
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entitled  court  on  March  17,  1955,  denying  the  mo- 
tion of  defendant  Northern  Pacific  Railway  Com- 
pany, a  corporation,  to  set  aside  the  verdict  returned 
in  said  action  and  the  judgment  entered  thereon,  or, 
in  the  alternative,  for  a  new  trial,  and  from  each 
and  every  part  of  said  order. 

Dated  this  11th  day  of  April,  1955. 

McKEYITT,  SNYDER  &  THOMAS 

/s/  By   F.  J.  McKEYITT, 

Attorneys  for  Defendant. 

[Endorsed] :  Filed  J^pril  12,  1955. 


[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 

Know  all  men  by  these  presents  that  the  North- 
ern Pacific  Railway  Company,  a  corporation,  as 
principal,  and  Saint  Paul  Mercury  Indemnity  Com- 
pany, Saint  Paul,  Minnesota,  a  corporation,  organ- 
ized under  the  laws  of  the  State  of  Delaware  and 
authorized  to  transact  the  business  of  Surety  in  the 
State  of  Washington,  as  Surety,  are  held  and  firmly 
bound  imto  Ernest  Everett,  plaintiff  in  the  above 
entitled  action  in  the  full  and  just  smn  of  Five 
Hundred  Dollars  ($500.00),  to  be  paid  to  the  said 
Ernest  Everett,  his  executors,  administrators  or  as- 
signs, to  which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  successors  and  assigns,  jointly 
and  severally,  firmly  by  these  presents. 
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Sealed  with  our  seals  and  dated  this  11th  day  of 
April,  1955. 

Whereas,  lately  at  the  District  Court  of  the 
United  States,  for  the  Eastern  District  of  Wash- 
ington, Northern  Division,  in  a  suit  depending  in 
said  Court  between  Ernest  Everett,  plaintiff,  and 
the  Northern  Pacific  Railway  Company,  a  corpora- 
tion, a  judgment  was  rendered  against  the  said 
defendant  Northern  Pacific  Railway  Company,  a 
corporation,  in  the  sum  of  Eight  Thousand  Six  Hun- 
dred Thirty-two  and  76/100  Dollars  ($8632.76)  and 
his  costs  of  action,  and  the  said  defendant  North- 
ern Pacific  Railway  Company,  a  corporation,  having 
filed  in  said  Court  a  Notice  of  Appeal  to  reverse 
the  judgment  in  the  aforesaid  suit  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit at  a  session  of  said  Court  to  be  holden  at  San 
Francisco,  in  the  State  of  California. 

Now,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  Northern  Pacific  Railway  Company, 
a  corporation,  shall  prosecute  said  appeal  and  se- 
cure to  the  plaintiif  the  payment  of  costs  if  the 
appeal  is  dismissed  or  the  judgment  affirmed,  or  of 
such  costs  as  the  Appellate  Court  may  award  if  the 
judgment  is  modified,  then  the  above  obligation  to 
be  void;  else  to  remain  in  full  force  and  effect. 

NORTHERN  PACIFIC  RAILWAY 
COMPANY,  a  corporation, 

McKEYITT,  SNYDER  &  THOMAS 
/s/  By  F.  J.  McKEYITT, 

Its  Attorncvs 
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SAINT  PAUL  MERCURY 
INDEMNITY  COMPANY, 
St.  Paul,  Minnesota, 

/s/  By   J.  L.  COX, 

Attorney  in  Fact 

[Endorsed]  :  Filed  April  12,  1955. 


[Title  of  District  Court  and  Cause.] 

ORDER 

It  appearing  to  the  court  that  a  Notice  of  Appeal 
was  filed  in  the  above  entitled  cause  by  the  defend- 
ant (Appellant)  on  April  11,  1955,  and  upon  oral 
motion  of  counsel  for  the  defendant  (appellant)  it 
is  hereby 

Ordered  that  the  time  to  file  and  docket  the  rec- 
ord on  appeal  in  the  above  entitled  cause  in  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit be  and  the  same  is  hereby  extended  to  and 
including  the  27th  day  of  June,  1955. 

Dated  this  5th  day  of  May,  1955. 

/s/  SAM  M.  DRIVER, 

United  States  District  Judge 

[Endorsed] :  Filed  May  5,  1955. 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  APPEAL 

Appellant  hereby  designates  that  the  record  on 
appeal  of  this  cause  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  shall  contain  the  rec- 
ord of  the  proceedings  in  the  above  entitled  court  as 
hereinafter  particularly  designated: 

1.  Complaint. 

2.  Answer. 

3.  Defendant's  requested  instruction  No.  8. 

4.  Defendant's  requested  instruction  No.  10. 

5.  Verdict  for  the  plainti:ff. 

6.  Judgment  on  verdict. 

7.  Court's  instructions  to  jury. 

8.  Motion  to  set  aside  verdict  and  judgment  en- 
tered thereon  or,  in  the  alternative,  for  a  new  trial. 

9.  Order  denying  motion  to  set  aside  verdict  and 
judgment  entered  thereon,  or,  in  the  alternative,  for 
a  new  trial. 

10.  Notice  of  appeal. 

11.  Cost  bond  on  appeal. 

12.  Official  court  reporter's  transcript  of  record 
(3  volumes)  except  (a)  Opening  statement  of  plain- 
tiff's counsel  (Volume  1,  page  5).  (b)  Excerpts  of 
argument  of  plaintiff's  coimsel  (Volume  3,  page 
606). 

13.  Originals  of  all  exhibits  introduced  in  evi- 
dence in  the  trial  of  this  cause. 

14.  This  designation. 
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Dated  this  29th  day  of  April,  1955. 

McKEVITT,  SNYDER  &  THOMAS 

/s/  By  F.  J.  McKEVITT, 

Attorneys  for  Appellant 

Acknowledgment  of  Service  attached. 
[Endorsed] :  Filed  May  3,  1955. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  DESIGNATION 
OF  RECORD 

As  a  supplemental  designation  of  contents  of  rec- 
ord on  appeal  appellant  designates  the  following: 

Order  of  Court  entered  on  the  5th  day  of  May, 
1955,  extending  the  time  of  filing  and  docketing  the 
record  on  appeal  in  the  above  entitled  cause  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit to  the  27th  day  of  June,  1955. 

Dated  this  16th  day  of  May,  1955. 

McKEVITT,  SNYDER  &  THOMAS 

/s/  By   F.  J.  McKEVITT, 

Attorneys  for  Appellant 

[Endorsed] :  Filed  May  16,  1955. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

I,  Stanley  D.  Taylor,  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of  Wash- 
ington, do  hereby  certify  that  the  documents  an- 
nexed hereto  are  the  originals  on  file  in  the  above 
entitled  cause: 

Title  of  Document. 

Complaint. 

Answer. 

Reply. 

Court  Reporter's  Transcript  of  Record  (Three 
Volumes — separately  bound.) 

Exhibits:  Defendant's  1,  Chart,  scene  of  accident 
(Enclosed  herewith  but  not  attached  hereto.) 

Plaintiff's  2,  Photograph;  Plaintiff's  3,  Photo- 
graph; Plaintiff's  4,  Photograph;  Plaintiff's  5,  Pho- 
tograph; Plaintiff's  6,  Photograph;  Plaintiff's  7, 
Photograph;  Plaintiff's  8,  Photograph;  Plaintiff's 
9,  Photograph;  Plaintiff's  10,  Photograph. 

Plaintiff's  11,  Photograph;  Plaintiff's  12,  Photo- 
graph; Plaintiff's  13,  Photograph;  Plaintiff's  14, 
Receipt  for  funeral  expenses;  Plaintiff's  15,  Re- 
ceipt for  grave  marker;  Plaintiff's  16,  Check  for 
cemetery  plot. 

Defendant's  17,  Photo  of  crossing;  Defendant's 
18,  Photo  of  crossing ;  Defendant 's  19,  Photograph ; 
Defendant's  20,  Photograph;  Defendant's  21,  Pho- 


34         Northern  Pacific  Railway  Company  vs. 

tograph;  Defendant's  22,  Photograph;  Defendant's 
23,  Photograph;  Defendant's  24,  Photograph;  De- 
fendant's 25,  Photograph. 

Defendant's  26,  Photograph ;  Defendant's  27,  Pho- 
tograph; Defendant's  28,  Photograph;  Defendant's 
29,  Photograph;  Defendant's  30,  Photograph;  De- 
fendant's 31,  Photograph;  Defendant's  32,  State- 
ment of  Lee  Klocke. 

Plaintiff's  33,  Newspaper  picture. 

Defendant's  34,  Blue  print  of  diesel  locomotive; 
Defendant's  35,  Blue  print  of  cars;  Defendant's  36, 
Speed  Tape. 

Defendant's  Requested  Instruction  No.  8. 

Defendant's  Requested  Instruction  No.  10. 

Court's  Instruction  to  Juiy  (In  Court  Reporter's 
Record.) 

Verdict  for  Plaintiff. 

Judgment  on  Jury  Verdict. 

Motion  to  set  aside  verdict  and  judgment  entered 
thereon  or  in  the  alternative  for  a  new  trial. 

Order  denying  defendant's  motion  to  set  aside 
verdict  and  judgment  entered  thereon  or  in  the  al- 
ternative for  a  new  trial. 

Notice  of  Appeal. 

Cost  Bond  on  Appeal. 

Order  extending  time  to  docket  appeal. 

Designation  of  Contents  of  Record  on  Appeal. 

Supplemental  Designation  of  Contents  of  Record 
on  Appeal,  and  that  the  same  constitute  the  record 
for  hearing  of  the  appeal  from  the  judgment  of  the 
United  States  District  Court  for  the  Eastern  Dis- 
trict of  Washington,  in  the  United  States  Court  of 
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Appeals  for  the  Ninth  Circuit,  as  set  forth  in  the 
Appellant's  Designation  of  Record  and  Supplemen- 
tal Designation  of  Record. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  at  Spo- 
kane in  said  District,  this  22nd  day  of  June,  A.D. 
1955. 

[Seal]  STANLEY  D.TAYLOR, 

Clerk,    U.  S.  District   Court,   Eastern   District   of 
Washington. 


In  the  District  Court  of  the  United  States,  Eastern 
District  of  Washington,  Northern  Division 

Civil  No.  1197 

ERNEST  EVERETT,  Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

a  corporation.  Defendant. 

RECORD  OF  PROCEEDINGS  AT  THE  TRIAL 

Be  It  Remembered  that  the  above-entitled  cause 
came  on  for  trial  at  Spokane,  Washington,  on  Mon- 
day, the  17th  day  of  January,  1955,  before  the  Hon- 
orable Sam  M.  Driver,  Judge  of  the  said  Court, 
and  a  jury;  the  plaintiff  being  represented  by  R. 
Max  Etter,  and  Ellsworth  I.  Connelly,  his  attor- 
neys; the  defendant  being  represented  by  Francis 
J.  McKevitt  and  Joseph  L.  Thomas,  appearing  for 
McKevitt,  Snyder  &  Thomas,  its  attorneys; 
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Whereupon,  the  following  proceedings  were  had, 
to-wit:  [16*] 

The  Court:  Everett  against  Northern  Pacific 
Railway  Company. 

Mr.  Etter :    Plaintiff  is  ready,  your  Honor. 

Mr.  McKevitt:    Defendant  is  ready,  your  Honor. 

(Whereupon,  a  jury  was  duly  impaneled  and 
sworn  to  try  the  instant  cause,  after  which  the 
following  proceedings  were  had:) 

The  Coiu^t:  I  will  ask  counsel  to  step  up  to  the 
bench  for  just  a  moment,  please. 

(Whereupon,  the  following  proceedings  were 
had  in  the  presence,  but  out  of  the  hearing  of 
the  jury:) 

The  Court:  Rather  than  impanel  an  alternate 
here,  I  wonder  if  counsel  are  willing  to  stipulate 
if  one  of  the  jurors  becomes  incapacitated  from 
serving  for  any  reason  which  the  Court  deems  suf- 
ficient, I  may  excuse  him  and  the  remaining  11  de- 
cide the  case? 

Mr.  Etter:    That  is  so  stipulated  by  the  plaintiff. 

Mr.  McKevitt:     Yes,  sir. 

The  Court:  Do  you  want  a  unanimous  verdict, 
or  both  of  you  or  either  of  you? 

Mr.  McKevitt:     I  do,  your  Honor.  [17] 

Mr.  Etter:     Doesn't  make  any  difference. 

The  Court:  Well,  it  ^vill  have  to  be  unanimous 
unless  stipulated  otherwise. 


*  Page  numbers  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Mr.  McKevitt:  I  am  agreeable  if  two  got  of£, 
agree  on  a  minimum  of  10. 

The  Court:  It  is  not  likely,  but  it  is  possible  that 
two  might  become  ill. 

Mr.  Etter:    All  right,  agree  on  a  minimum  of  10. 

The  Court:  All  right.  Is  there  anything  else  at 
this  staged 

Mr.  McKevitt:     None. 

Mr.  Etter:  The  only  thing  that  we  might  do, 
after  our  statement  of  our  proof,  as  we  have  done 
before,  Mr.  McKevitt  has  a  diagram 

Mr.  McKevitt:    I  have  some  pictures. 

Mr.  Etter:    We  can  put  our  pictures  in. 

The  Court:  You  want  to  use  your  map  in  your 
opening  statement? 

Mr.  Etter:  I  would  like  to.  We  can  open  the 
case  and  have  your  man  on  to  explain  it. 

Mr.  McKevitt:    Yes,  he  is  here,  the  engiueer. 

Mr.  Etter:    As  far  as  the  map  is  concerned. 

Mr.  McKevitt:  We  have  witnesses  who  can  fur- 
nish you  with  that. 

The  Court:    All  right.  [18] 

(Whereupon,  the  following  proceedings  were 
had  in  the  presence  and  hearing  of  the  jury:) 

The  Court:  Now,  the  remainder  of  the  jury 
panel,  those  who  have  not  been  selected  on  this  jury, 
will  be  excused  until  next  Monday  morning  at  10 
o'clock. 

I  might  say  that  some  of  the  cases  that  have  been 
set  here  have  been  settled,  as  very  often  happens, 
so  I  will  not  need  any  other  jurors  for  a  week.  But 
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I  will  repeat  that,  in  order  that  there  may  be  no 
misunderstanding,  you  won't  receive  any  notice,  you 
will  just  have  to  rely  on  your  memory,  so  be  sure 
to  remember  to  report  back  here,  all  of  the  rest  of 
you  who  have  not  been  selected  on  this  jury,  report 
back  here  for  duty  at  10  o'clock  next  Monday  morn- 
ing, January  the  24th,  isn't  it? 

The  Clerk:    Yes,  your  Honor. 

The  Court:  If  I  said  17th,  I  misspoke  here,  this 
is  the  17th.  You  are  to  report  back  Monday  morn- 
ing, January  the  24th,  at  10  o'clock. 

I  think  I  will  take  a  10  minute  recess  at  this 
point. 

(Whereupon,  a  short  recess  was  taken.) 

The  Court:    All  right,  you  may  proceed.  [19] 

The  evidence  likewise  will  show,  ladies  and  gen- 
tlemen, will  show  that  within  ten  days  after  this 
accident  occurred — I  want  to  mention  these  things 
— there  was  a  crew  came  out  and  ballasted  the  ap- 
proach to  this  particular  roadway;  that  it  was  re- 
ballasted  approximately  ten  days  afterward.  Like- 
wise, some  ten  days  after,  the  brush  had  been  cut 
down  in  appreciable  amounts  along  the  right  of  way 
of  the  track,  particularly  on  the  approach  from  the 
Everett  side  of  the  track. 

And  that,  I  think,  is  the  extent  of  the  proof  which 
the  plaintiff  intends  to  show  here  to  you. 

Mr.  McKevitt:  Reserve  my  statement,  if  your 
Honor  please. 

The  Court :  All  right.  It  is  too  late  to  start  call- 
ing witnesses  now,  so  the  Court  will  recess  until 
1:30. 


Ernest  Everett  39 

Now,  gentlemen  of  the  jury,  it  is  essential  that 
you  keep  an  open  mind  in  this  case,  as  I  have  told 
you  on  prior  occasions,  until  you  have  heard  both 
sides  and  have  had  the  benefit  of  the  argument  and 
the  Court's  instructions,  and  it  is  important  that 
you  refrain  from  discussing  the  evidence  or  this 
case  at  all  among  yourselves  during  any  of  these 
recesses  or  overnight  adjournments.  This  is  a  civil 
case  and  we  will  permit  you  to  separate  during  re- 
cesses and  adjournments,  but  please  don't  discuss 
the  case,  either  among  yourselves  or,  of  course,  not 
with  any  outsider.  [20] 

I  might  say,  too,  if  there  is  a  newspaper  account 
of  the  case  as  it  goes  along — I  suppose  there  will  be 
some  newspaper  publicity  and  perhaps  announce- 
ments over  the  radio — just  skip  that  part  of  the 
news  when  you  come  to  it.  We  prefer  that  you  get 
your  evidence  first  hand  here  from  the  witnesses. 

Court  will  recess  now  until  1:30. 

(Whereupon,  the  trial  in  the  instant  cause 
was  recessed  until  1:30  o'clock  p.m.,  this  date.) 
(The  trial  in  the  instant  cause  was  resumed 
pursuant  to  the  noon  recess,  all  parties  being 
present  as  before,  and  the  following  proceed- 
ings were  had  out  of  the  presence  of  the  jury:) 

Mr.  Etter:  Your  Honor,  at  this  time  and  prior 
to  the  time  that  the  jury  comes  in,  it  not  appearing 
in  the  pleadings  on  either  side  or  any  motions  made 
on  either  side  as  to  the  residence  of  the  defendant 
Scobee,  the  plaintiff  being  without  knowledge  at  the 
time  service  was  made  as  to  [21]  the  residency  of 
the  defendant  Scobee,  hereby  moves  to  dismiss  from 
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the  action  the  defendant  F.  W.  Scobee,  who  is  now 
named  as  a  defendant  in  this  cause,  and  further 
moves  to  amend  the  pleadings  by  showing  the  plain- 
tiff as  being  a  resident  and  citizen  of  the  State  of 
Washington. 

The  Court:  Very  well.  Do  you  have  any  objec- 
tion to  the  amendment? 

Mr.  McKevitt:  I  won't  object,  your  Honor,  on 
the  ground  it  isn't  timely  made. 

The  Court :  Very  well,  the  motion  will  be  granted 
and  the  pleadings  stand  amended  as  indicated  by 
the  motion. 

I  think  I  should,  of  course,  tell  the  jury  when 
they  come  in  that  the  defendant  Scobee  has  been 
dismissed,  because  they  are  entitled  to  know  that. 

Mr.  Etter:    Yes,  your  Honor. 

Mr.  McKevitt :  Yes,  I  am  glad  your  Honor  made 
that  suggestion. 

(Whereupon,  the  following  proceedings  were 
had  in  the  presence  of  the  jury:) 

The  Court:  Gentlemen  of  the  jury,  in  your  ab- 
sence, on  motion  of  the  plaintiff,  without  objection, 
and  by  order  of  the  Court,  plaintiff  F.  W.  Scobee 
hns  been  dismissed  as  a  defendant  in  this  case.  So 
that  the  case  will  proceed  now  as  the  case  of  Ernest 
Everott  acrainst  the  Northern  [22]  Pacific  Railway 
Oomi^anv,  a  corporation,  defendant. 

Yon  may  proceed,  then,  Mr.  Etter. 

Mr.  Etter:  Your  Honor,  at  this  time,  the  de- 
fendant has  prepared  a  scale  chart  of  the  area 
involved  in  this  accident,  and  with  the  Court's 
permission,  T  would  like  to  have  it  marked. 
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Do  you  wish  to  haA-e  it  marked  as  your  exhibit? 

Mr.  McKevitt:    Very  well. 

Mr.  Etter:  I  would  like  to  have  it  marked  as 
Defendant's  Exhibit  No.  1. 

The  Court:    Very  well. 

Mr.  Etter:  And  we  would  like  leave  of  Court 
to  change  the  order  of  proof  in  this  respect,  that 
Mr.  McKevitt  will  be  allowed  to  put  on  the  man 
who  prepared  this  for  the  purpose  of  explaining 
it  to  the  jury  to  expedite  the  matter. 

The  Court:    Yes,  all  right. 

The  Clerk:  This  exhibit  will  be  marked  as  ad- 
mitted, your  Honor? 

The  Court:  Yes.  I  assume  you  have  no  ob- 
jection? 

Mr.  Etter:  I  have  no  objection,  your  Honor, 
stipulate  for  its  admission. 

The  Court:  Defendant's  Exhibit  No.  1  will  be 
admitted,  and  then  if  Mr.  McKevitt  cares  to  do  so, 
he  may  put  on  a  witness  to  explain  it.     [23] 

(Whereupon,  the  said  chart  was  admitted  in 
evidence  as  Defendant's  Exhibit  No.  1.) 

Mr.  McKevitt:  We  were  agreeing  to  furnishing 
the  map  characterizing  the  location,  but  with  ref- 
erence to  calling  of  the  engineer  to  explain  the 
map,  why,  I  think  that  is  part  of  Mr.  Etter's 
case  to  show  what  the  map  shows. 

Mr.  Etter:     If  he  is  here,  I  will  do  it. 

Mr.  McKevitt:  Yes,  Mr.  Adams  is  here. 

Mr.  Etter:    All  right. 

Your    Honor,    I    might    inquire    of    the    jurors 
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whether  they  can  see  this  map  at  this  location? 
If  not,  we  will  probably  have  to  change  it. 

The  Court:  Can  you  all  see  the  map  there?  It 
may  be  difficult  for  you  to  see  some  of  the  fine 
lines  in  there,  but  then  in  order  to  get  it  closer 
to  all  of  them,  you  would  have  to  put  it  in  middle 
here.  Can  you  see  the  markings  on  the  map? 

A  Juror:    Yes. 

The  Court:  Well,  if  the  end  men  here  can,  then 
it  ought  to  be  all  right. 

Mr.  Etter:  Your  Honor,  I  might  say  that  up 
at  the  end  of  this  map  is  what  is  designated  as  the 
whistle  post.  It  should  be  in  here  and  I  am  just 
trying  to  determine  where.     [24] 

Well,  Mr.  Carlile  says  he  will  hold  it  and  the 
juiy  can  probably  get  it. 

Mr.  Adams,  will  you  take  the  stand,  please. 

Mr.  McKevitt:    Keep  your  voice  up. 

WALTER  R.  ADAMS, 

called  and  sworn  as  a  witness  on  behalf  of  the 
plaintiff,  testified  as  follows: 

The  Clerk:  Did  you  want  Mr.  Adams  to  sit 
down,  Mr.  Etter? 

Mr.  Etter:  Beg  pardon?  I  think  probably  we 
could  expedite  it  if  you  just  stand  over  here  (indi- 
cating) . 

Direct  Examination 

Q.  (By  Mr.  Etter) :  You  state  your  name, 
please.  A.     My  name  is  Walter  R.  Adams. 

Q.    Where  do  you  live,  Mr.  Adams? 

A.    I  live  in  Seattle. 
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Q.    And  by  whom  are  you  employed? 

A.  I  am  employed  by  the  Northern  Pacific 
Railway. 

Q.  And  Avhat  is  your  position  with  the  North- 
ern Pacific? 

A.  I  am  Di^dsion  Engineer  on  the  Tacoma  Di- 
vision. 

Q.  The  Tacoma  Division.  And  for  what  length 
of  time  have  you  been  Division  Engineer,  Mr. 
Adams?    [25] 

A.    About  two  or  three  years. 

Q.  And  is  part  of  your  duty  as  a  Division  Engi- 
neer for  the  Northern  Pacific  in  Seattle  to,  upon 
request,  draw  scale  maps  of  particular  parts  of 
the  railroad  trackage  or  areas  of  the  Northern 
Pacific  property?  A.    Yes,  sir. 

Q.  And  the  Tacoma  Division,  it  does  include, 
does  it,  certain  trackage  running  east  and  west  into 
and  out  of  Ellensburg,  Washington? 

A.    Yes,  sir. 

Q.  And  does  it  include  a  particular  trackage 
starting  at  the  city  limits  of  Ellensburg  and  run- 
ning in  a  westerly  direction  of  several  miles? 

A.    It  does. 

Q.  Pursuant  to  request  made  to  you,  Mr. 
Adams,  did  you  prepare  a  chart  of  the  area  where 
the  accident  happened  that  is  the  basis  and  the 
issue  in  this  lawsuit? 

A.    This  chart  was  made  under  my  direction. 

Q.     It  was  made  under  your  direction? 

A.    Yes,  sir. 
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Q.     In  the  engineer's  office?  A.    Yes. 

Q.  And  to  your  knowledge,  is  the  chart  an  ac- 
curate representation  of  the  particular  area  as  a 
chart  or  diagram? 

A.  It  was  made  up  from  survey  notes  which  I 
made  myself,  [26]  personally,  and  supervised  the 
preparation  of  the  map. 

Q.  And  supervised  the  preparation  of  the  map. 
Now,  with  respect  to  the  map,  Mr.  Adams,  will  you 
tell  us  and  explain  to  the  jury  the  directions  as  they 
appear  on  the  map? 

A.  Compass  north  is  indicated  by  this  arrow 
marked  '^N."  The  terminology  from  the  railroad 
parlance  is  east  and  west  along  this  line  (indicat- 
ing), which  is  the  main  line  of  the  Northern  Pa- 
cific, with  Ellensburg  being  at  this  direction  and 
Seattle  in  that  direction. 

Q.  Mr.  Adams,  would  you  mind  taking  this 
pencil  and  at  the  board  end  of  the  diagram,  that 
is.  Defendant's  Exhibit  1,  here  and  at  the  other 
end,  will  you  put  fairly  large  ''E"  and  ''W"  to 
show  east  and  west,  and  then  the  jury  and  the 
Court  and  the  rest  of  us  can  follow  it?  Put  it  right 
uj)  on  the  board  there,  or,  rather,  that  is  it,  right 
about  in  there.  A.     (Witness  complies.) 

Q.  And  will  you  put  a  north  and  south  likewise 
on  there  at  a  convenient  place? 

A.     (Witness  complies.) 

Q.  Make  them  a  little  larger,  if  you  will,  Mr. 
Adams.  A.     I  have  done  so. 

Q.     Thank  you,  sir.  Now,  in  the  preparation  of 
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the  Defendant's  Exhibit  1,  Mr.   Adams,   did  you 

emi)loy  a  particular  scale  to  indicate  length  in  feet? 

A.  Yes,  sir,  which  is  noted  on  the  map,  the 
scale  one  inch  is  equal  to  20  feet. 

Q.  That  is  as  to  all  of  the  distances,  roadways 
and  other  matters  appearing  upon  the  map? 

A.    Yes,  sir. 

Q.     One  inch  to  20  feet?  A.     Yes,  sir. 

Q.  Now,  Mr.  Adams,  you  have  observed,  have 
you  not,  that  general  area  when  you  were  making 
your  field  notes?  A.    Yes,  sir. 

Q.  Would  you  explain  the  diagram  that  you 
have  drawn  there,  indicating  what  is  the  railroad, 
the  overpass,  et  cetera,  as  it  appears  to  the  jury? 

A.  These  two  lines  to  which  I  am  now  pointing 
with  the  pointer  represent  the  main  line  of  the 
Northern  Pacific  Railway.  The  parallel  lines  to  the 
north  represent  the  highway,  the  east  and  west 
highway. 

Q.  Would  you  take  the  pencil  now  and  just 
before  the  two  lines  that  represent  the  railroad, 
would  you  put  *'N.P."  and  above  the  other  put 
"P.H."  for  public  highway?  Make  those  rather 
large  so  we  can  see  them,  and  initial  each  one  of 
them,  please,  if  you  will,  Mr.  Adams. 

Mr.  McKevitt:  Would  you  mind.  Max,  making 
that  ''N.P  Main  Line?"     [28] 

Mr.  Etter:  "N.P.  Main  Line,"  Mr.  McKevitt 
suggests,  Mr.  Adams. 

A.     "P.H."  for  public  hidnvay? 

Q.    You  might  put  "Public  H.,"  then  we  won't 
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lose  track  of  it.  That  is  Public  Highway,  is  it  not, 

sir?  A.     ''Public  Hwy." 

Q.  Thank  you,  sir.  All  right,  if  you  will  con- 
tinue. 

A.    And  "N.P.  Main  Line"  (indicating). 

Q.  All  right,  will  you  explain  the  rest  of  the 
diagram  ? 

A.  The  particular  crossing  involved  is  repre- 
sented by  these  two  lines  to  which  I  am  now  point- 
ing, and  south  of  the  track,  the  highway,  the  road 
divides,  part  of  it  running  west,  part  of  it  south, 
and  part  of  it  running  southeasterly  to  the  Mil- 
waukee undercrossing,  the  Milwaukee  Railway. 

The  Milwaukee  overpass  is  represented  by  these 
lines  to  which  I  am  now  pointing,  and  at  each  end 
of  this  blocked-in  area  there  is  a  concrete  pier, 
with  a  concrete  pier  on  either  side  in  between 
the  ends,  so  there  are  four  concrete  piers  support- 
ing the  Milwaukee. 

Q.     That  is  correct. 

A.  Would  you  like  to  have  me  say  this  road 
from  the  crossing  goes  out  and  goes  in  underneath 
the  Milwaukee? 

Q.  Could  you  tell  us  whether  you  remember 
from  your  [29]  observation  notes  that  after  the 
road  to  which  you  have  reference  crosses  under  the 
Milwaukee  underpass,  could  you  tell  us  whether  or 
not  it  goes  then  in  an  easterly  and  westerly  direc- 
tion paralleling  the  track  or  close  thereto? 

A.    No,  it  doesn't  quite,  it  goes  in  a  southerly 
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direction  about  as  my  end  of  my  pointer  (indicat- 
ing). 

Q.  Probably  southeasterly,  would  that  be  fairly 
correct? 

A.  Well,  it  is  southeasterly  from  what  this  is 
shown,  yes.  It  is  actually  compass  direction  south. 

Q.    I  see. 

Mr.  McKevitt:  Should  he  mark  the  Milwaukee 
while  he  is  at  it.  Max? 

Mr.  Etter:     Yes. 

Q.  Now,  if  you  would,  would  you  mark  this  on 
the  Milwaukee,  and  I  think  probably  where  you  in- 
dicated the  crossing,  if  you  will  just  put  "Cross- 
ing" there  so  we  can  get  all  those  points  estab- 
lished? 

A.     I  have  written  "Milw."  for  Milwaukee. 

Q.     Thank  you. 

A.  And  how  would  it  do  to  just  put  "Xing" 
over  here? 

Q.  That  is  fine.  Put  it  up  closer,  if  you  can, 
oh,  say,  right  in  about  here  (indicating).  Would 
that  be  about  right,  "Xing"? 

A.    All  right.  I  have  done  so.   [30] 

Q.  Thank  you.  Now,  are  there  any  other  points 
that  you  drew  on  the  map  that  aren't  indicated 
by  the  name  that  would  give  us  some  idea  on  dis- 
tances there,  like  posts  or  otherwise? 

A.  Yes,  at  the  extreme  east  end  of  the  map  is 
a  little  mark  which  indicates  the  location  of  a 
whistle  post. 
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Q.  Can  you  put  "W.P."  on  that?  Mr.  Carlile, 
you  can  hold  it  there.  A.    *'W.P." 

Q.    Initial  that,  too. 

A.     (Witness  complies.) 

Q.  Probably  better  initial  these  others,  Mr. 
Adams,  that  you  missed  here,  "Xing"  and  "Milw." 

A.     "W.R.A."  is  put  on,  my  initials. 

Q.  If  you  can  without  the  necessity  of  measur- 
ing, can  you  tell  the  members  of  the  jury  and  the 
Court  how  far  the  whistle  post,  as  you  have  indi- 
cated there,  is  in  feet  from  the  crossing? 

A.    1,323  feet. 

Q.    1,323  feet? 

A.     From  the  center  of  the  crossing. 

Q.  From  the  center  of  the  crossing  to  the 
whistle  post,  1,320  feet?  A.     1,323. 

Q.  1,323.  Now,  can  you,  without  measurement, 
give  us  an  [31]  idea  of  how  far  it  is  from  the 
whistle  post  to  the  middle  of  the  overpass,  to  a 
point  on  the  Northern  Pacific  track  about  the 
middle  of  the  overpass? 

A.  The  middle  of  the  overpass  is  686  feet  from 
the  center  of  the  crossing. 

Q.    I  see. 

Mr.  McKevitt:  He  asked  you  about  the  whistle 
post  distance. 

A.    You  have  to  deduct  686  from  1,323. 

Q.     (By  Mr.  Etter) :     637,  am  I  right? 

Mr.  McKevitt:  Not  very  good  at  arithmetic, 
Max. 

Q.     (By  Mr.  Etter) :    But  it  is  686  feet,  never- 


Ernest  Everett  49 

(Testimony  of  Walter  R.  Adams.) 

theless,  is  that  it,  from  the  middle  of  the  crossing? 

A.  That  is  from  the  middle  of  the  crossing  to 
the  middle  of  the  overhead  crossing. 

Q.     Of  the  overhead,  686  feet?  A.    Yes,  sir. 

Q.  Consequently,  the  balance  of  the  distance, 
whatever  it  might  be,  as  you  have  indicated,  is  the 
difference  between  that  and  the  1,323? 

A.    Yes,  sir. 

Q.  Now,  can  you  tell  us,  Mr.  Adams,  the  height 
of  the  overpass,  the  clearance,  I  guess  you  call  it, 
the  clearance  height  from  the  N.P.  tracks? 

A.     I  can  by  referring  to  my  notes.  [32] 

Q.     That  is  all  right,  if  you  wish  to  do  so. 

A.  It  is  in  the  neighborhood  of  22  feet,  I  know 
that. 

Q.     It  is  in  the  neighborhood  of  22  feet? 

A.    22  feet. 

Mr.  McKevitt:    What  is  that  Max,  the  height? 

Mr.  Etter:  The  height  of  the  overpass  from  the 
track  of  the  road  bed  of  the  N.P. 

A.  That  is  from  the  top  of  the  rail.  22%  feet 
is  the  overhead  clearance  from  the  top  of  the  rail 
to  the  bottom  of  the  girder  over  the  Northern 
Pacific  track. 

Q.    Fine.  All  right,  thank  you,  Mr.  Adams. 

I  might  ask,  Mr.  Adams,  it  is  not  shown  on  the 
map,  but  if  you  are  familiar  with  it,  following  the 
Northern  Pacific  main  line  in  an  easterly  direction 
toward  Ellensburg,  shall  we  say,  down  where  the 
block  signals  are  that  are  some  considerable  dis- 
tance east? 
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A.     I  do  not  know,  I  didn't  check  up  on  that. 

Q.    You  didn't  check?  A.    No. 

Q.  You  aren't  able  to  tell  me  what  that  distance 
is? 

A.  I  have  it  indicated  on  a  profile  which  I  have 
with  me,  but  I  wouldn't  say  that  that  is  correct 
and  I  want  to  say  everything  I  say  is  correct. 

Q.  Certainly,  certainly.  Can  you  tell  me  offhand 
or  approximately  the  distance  from  the  crossing 
in  an  [33]  easterly  direction  toward  Ellensburg, 
can  you  tell  me  the  distance  that  the  rail  line  of 
the  Northern  Pacific  Railroad  is  almost  straight 
without  any  curves?  Do  you  know  that  distance? 

A.    No,  but  I  can  look  it  up.  It  is  several  miles. 

Q.  Could  you  do  that  without  too  much  diffi- 
culty? A.    From  the  crossing? 

Q.    Yes,  from  the  grade  crossing. 

A.  The  first  curve  is  right  near  the — not  very 
far  from  the  Ellensburg  depot.  It  would  be  several 
miles  or  nearly  four  miles. 

Q.     It  would  be  several  miles?  A.    Yes. 

Q.  In  which  the  railroad  is  in  a  straight  easterly 
and  westerly  direction  up  to  this  crossing? 

A.    Yes,  sir. 

Q.  Is  that  correct.  Can  you  tell  me,  Mr.  Adams, 
with  respect  to  the  amount  of  grade  that  is  involved 
in  the  track  extending  from,  oh,  about  the  curve 
just  approximately,  I  don't  think  it  need  be  abso- 
lutely exact,  down  to  about  the  grade  crossing? 

A.  It  is  an  uphill  grade,  generally  speaking, 
from  Ellensburg  west. 
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Q.     From  Ellensburg  west? 

A.     Generally  speaking,  is  an  uphill  grade.  [34] 

Q.  Generally  speaking,  there  is  an  uphill  grade. 
Do  you  know  what  the  degree  is?  Offhand,  do  you 
know  what  the  degree  of  grade  is? 

A.  Well,  it  varies  considerably.  It  varies,  every 
little  ways  it  changes. 

Q.     I  see.  A.     In  per  cent  of  grade. 

Q.  I  see.  But  you  would  say  it  is  a  slight  grade 
toward  the  west? 

A.  Yes.  It  varies.  Well,  I  have  five-tenths  of 
1  per  cent  up  to  one-tenth  of  a  per  cent,  .36  per 
cent.  It  varies  considerably,  but  it  is  all,  I  would 
say,  less  than  five-tenths. 

Q.    It  is  all  less  than  five-tenths  of  1  per  cent? 

A.    Which  means  half  a  foot  per  hundred  feet. 

Q.    Half  a  foot  per  hundred  feet?  A.    Yes. 

Q.  In  other  words,  there  is  less  than  a  half  a 
foot  of  grade  per  hundred  feet  in  that  whole 
stretch  of  track;  is  that  correct? 

A.  I  don't  see  any  place  where  it  is  over  five- 
tenths  of  1  per  cent. 

Q.     Over  five-tenths  of  1  per  cent? 

A.    Just do  you  want  me  to  describe  it  a 

little  more  particularly?     [35] 

Q.     Yes,  I  would. 

A.    Just  east  of  the  crossing? 

Q.    Yes,  if  you  would,  please. 

A.  Just  at  the  crossing,  it  is  .49  per  cent  ascend- 
ing westward. 

Q.    At  the   crossing? 
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A.    Right  at  the  crossing. 

Q.     All  right. 

A.  Prior  to  the  crossing,  there  is  what  we  call 
a  vertical  curve  which  is  1,400  feet  long,  and  just 
beyond  that  there  is  a  slight  descending  grade  going 
west. 

Q.    I  see. 

A.  Six-hundredths  of  1  per  cent,  which  is  about 
six-eighths  of  an  inch  in  100  feet. 

Q.  That  would  be  the  descending  grade  that 
you  are  taking  about  *? 

A.  Yes,  that  would  be  that  descending  grade  that 
is  the  other  side  of  this  1,400  foot  vertical  curve. 

Q.  I  see.  The  1,400  foot  vertical  curve,  you  do 
not  mean  a  curve  in  the  track,  but  on  the  matter 
of  grade? 

A.     I  can  explain  that  very  readily. 

Q.    All  right,  sir. 

A.  By  a  reference  to  a  highway  grade.  As  you 
are  approaching  a  change  in  the  grade  of  the  high- 
way, changing  from  going  up  to  going  down,  you 
can't  see  beyond  that.  [36] 

Q.    I  see. 

A.  But  there  is  a  change,  not  abrupt,  there  is 
no  abrupt  change,  but  a  slight  change,  each  hundred 
feet  as  it  goes  over  a  summit  or  through  a  valley. 

Q.    You  speak  of  a  slight  change  there? 

A.    Yes. 

Q.     All  right. 

A.  For  that  1,400  feet,  it  would  probably  be 
about    a    twenty-five    hundredths    or    about    three 
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inches,    average    about    a    twenty-five    hundredths 
grade  for  that  1,400  foot,  although  it  wouldn't  be  at 
that  grade  at  any  particular  point. 

Q.    I  see. 

A.    It  is  cubic  perabla,  if  I  can  get  technical. 

Q.  In  other  words,  what  it  is  in  laymen's 
language,  during  that  1,400  feet,  that  is  the  gradual 
grade  that  you  have  given  us  in  one-hundredths  ? 

A.    It  is  a  gradual  change. 

Q.     Change,  rather. 

A.  Change  in  grades,  from  almost  a  zero  grade 
to  a  five-tenths  grade.  The  average  would  be  about 
three  inches  per  hundred  feet.  That  would  be  the 
average  for  the  whole  distance. 

Q.  All  right,  now,  Mr.  Adams,  in  the  corner,  or 
rather  up  [37]  toward  the  north  along  the  high- 
way, you  have  a  square  drawn  in  there.  Will  you 
tell  us  what  that  indicates? 

A.     That  is  the  location  of  the  house. 

Q.    Known  as  the  O'Neill  house? 

A.     That  is  the  way  I  understand  it. 

Q.  Yes.  Would  you  write  in  there  ''O'Neill 
House"? 

A.    "O'Neill  House"  and  initials. 

Q.    Thank  you. 

A.     "Ho,"   representing  house. 

Q.  Could  you  tell  me,  Mr.  Adams,  or  do  you  re- 
member when  you  were  making  your  field  notes, 
and  I  am  not  going  to  ask  you  to  put  it  in,  but 
do  you  remember  whether  there  were  also  some 
buildings  over  on  this  side  or  the  west  side  of  the 
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highway  which  is  shown  running  past  the  O'Neill 

house  ? 

A.  There  were  some  buildings  over  there,  but 
just  where  they  were,  I  don't  know. 

Q.  You  don't  know,  but  you  did  see  buildings 
over  there?  A.     Yes. 

Q.    All  right. 

Mr.  Etter:    I  think  that  is  all,  Mr.  Adams. 

Mr.  McKevitt:    A  few  questions,  your  Honor. 

The  Court:    Yes,  all  right.  [38] 

Cross-Examination 

Q.  (By  Mr.  McKevitt)  :  Mr.  Adams,  when  you 
speak  of  a  grade  of  3/lOOths,  generally,  is  that  a 
generally  ascending  grade  ? 

A.  It  is  a  general  ascending  grade  from  Ellens- 
burg  to  this  location. 

Q.     But  it  varies? 

A.     It  varies  at  different  locations. 

Q.  Are  you  able  to  tell  us,  say,  from  a  point  at 
the  underpass,  the  center  of  the  underpass  to  the 
center  of  the  crossing,  whether  the  grade  is  a 
gradual  descending  or  ascending,  or  what? 

A.  It  is  gradually  ascending  from  the  Mil- 
waukee underpass  to  the  crossing. 

Q.    But  never  reaches  a  height  above  what? 

A.    Above  five-tenths. 

Q.    Yes.  A.     That  is  half  a  foot. 

Q.  1  per  cent  grade  means  a  rise  of  one  foot  in 
each  100  feet? 
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A.  Yes,  sir.  That  is  where  that  vertical  curve 
I  was  telling  you  about  is  in. 

Q.  Yes.  You  have  given  us  the  distance  of  the 
whistling  post  to  the  center  of  the  crossing  is  1,323 
feet,  is  that  correct?  A.    Yes,  that  is  correct. 

Q.  And  then  you  have  given  us  the  distance 
from  the  center  of  the  road  bed  in  the  middle  of 
the  underpass  to  the  center  of  the  crossing,  is  that 
correct?  A.     686  feet,  yes,  sir. 

Q.  Now,  how  much  trackage,  Milwaukee  track- 
age, do  you  show  on  that  map?  Would  you  scale 
that  off  for  us,  from  this  point  here  which  I  am 
pointing  to  to  this  point?  Got  your  ruler  with  you? 

A.     Yes.  40  inches  times  20  is  800  feet. 

Q.  800  feet.  Now,  with  reference  to  the  highway 
on  which  thing  young  lady  was  driving,  we  want 
all  the  jurors  to  see  that. 

Mr.  McKevitt:  Are  we  agreed,  Mr.  Etter,  that 
this  area  that  I  am  marking — not  marking,  but 
tracing  with  my  pencil — is  the  highway  that  she 
traveled  on  her  approach  to  the  crossing? 

Mr.  Etter:  That  is  correct,  the  last  part  of  it, 
Mr.  McKevitt. 

Mr.  McKevitt:     Shown  on  the  map. 

Mr.  Etter:    That  is  correct. 

Mr.  McKevitt:  And  that  the  Everett  home  is 
some  one-half  a  mile  towards  the  east  end  of  the 
map? 

A.  That  is  correct,  approximately  one-half  a 
mile  east,  approximately,  from  the  grade  crossing. 

Q.    By  the  way,  Mr.  Adams,  I  was  down  there 
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with  you  when  we  went  over  this  thing  several 

weeks  ago?  A.    Yes,  sir. 

Q.  Do  you  recall  whether  or  not  this  highway 
that  comes  out  of  Mr.  Everett's  home  some  distance 
up  toward  the  east  end  of  the  map,  whether  it  gen- 
erally parallels  the  Northern  Pacific  track  until  it 
makes  a  kind  of  a  right-hand  turn? 

A.  Well,  you  might  be  able  to  say  that  generally, 
but  it  separates,  if  you  are  going  down  the  high- 
way toward  the  Everett  home,  it  gradually  gets  a 
little  further  away  from  the  track  than  it  is  at  this 
particular  point  here   (indicating). 

Mr.  Etter:     That  is  correct,  it  does. 

Mr.  McKevitt:  Well,  then,  Mr.  Etter,  could  we 
have  a  designation  on  here,  then,  with  arrows, 
^'Routp  of  Miss  Everett"  or  "Route  of  the  Truck"? 

Mr.  Etter,    Yes,  yes. 

Q.  (By  Mr.  McKevitt) :  Will  you  mark  those 
on  there,  just  pointing  toward  that  and  put  the 
direction,  "Direction  of  truck"?  Just  put  "Truck" 
right  after  and  the  arrow  will  indicate  she  is  trav- 
eling toward  the  track. 

A.     (Witness  complies.) 

Q.  Now,  will  you  scale  off  the  distance  on  that 
roadway  that  she  was  traveling  on  that  is  shown  on 
the  map?  [41] 

A.  I  think  I  can  tell  you  how  far  that  was 
from  the  center  of  the  Milwaukee  crossing,  if  that 
would  be  all  right. 

Q.    Yes. 

A.    I   have   that  in  my  notes.   Well,   maybe   I 
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better  scale  it,  because  my  notes,  I  would  have  to 

add  them  up  and  I  am  not  very  good  at  mental 

arithmetic. 

Q.    All  right.  A.     295  feet. 

Q.    295  feet? 

A.     To  the  center  of  the  Milwaukee  Railroad. 

Q.  What  you  are  talking  about  now,  the  295 
feet,  is  it ?  A.    Yes. 

Q.    represents  the  distance  from  the  county 

highway  or  county  road  on  which  she  was  traveling 
as  it  passed  under  the  Milwaukee,  is  that  correct? 

A.     That  is  correct. 

Q.  To  the  crossing.  Now,  have  you  got  some 
data  or  information  on  the  grade  of  this  county 
road  from  this  point  where  the  road  passes  under 
the  Milwaukee  to  the  crossing?  A.    I  have. 

Q.    All  right,  tell  us  what  that  is. 

A.  At  12  feet  from  the  crossing  (indicating  on 
map),  the  road  is  six-tenths,  or  7  inches.  Engineers 
use  the  designation  tenths  and  I  am  liable  to  con- 
fuse the  jury  [42]  unless  I  explain  what  that 
means. 

In  order  to  add  up  feet  and  inches,  we  are  liable 
to  get  mixed  up,  so  we  use  what  we  call  tenths  of 
a  foot.  Instead  of  six  inches,  it  is  five-tenths,  and 
you  can  just  add  them  right  up  and  not  have  to 
divide  by  12  when  you  get  through  for  your  inches. 
So  if  you  will  excuse  me  if  I  say  tenths  once  in 
awhile  instead  of  inches. 

Q.     All  right. 

A.     12  feet  from  the  crossing,  it  is  seven  inches 


58         Northern  Pacific  Railway  Company  vs, 

(Testimony  of  Walter  R.  Adams.) 

below  the  center  of  the  crossing.  18  feet  further 

Q.    In  feet  toward 

A.     This  way  (indicating). 

Q.     When  you  say  "this  way" ? 

A.     Toward  the  home  of  the  Everetts. 

Q.     That's  right. 

A.     It  is  five  inches  lower  yet. 

Q.    What  is  the  grade  there? 

A.  Well,  the  grade  in  that  18  feet  would  be  a 
7  per  cent  grade. 

Q.     7  per  cent  grade. 

A.  Then  at  100  feet,  which  is  70  feet  further, 
there  is  a  drop  of  two  feet  and  one  inch,  which 
would  make  it,  that  70  feet  from  the  30  feet  to 
100  feet,  which  would  make  the  grade  a  3  per  cent 
grade  in  that  70  feet,  and  [43]  the  next  18  feet  is 
a  7  per  cent  grade. 

Q.  Well,  now,  would  it  be  too  much  trouble, 
could  you  quickly  estimate  the  average  grade  of 
this  county  road  from  where  it  passes  under  the 
Milwaukee  Railway  Company  to  the  center  of  the 
crossing?  Just  the  average  grade? 

A.  Well,  the  300  feet  and  a  five  foot  raise  from 
the  center  of  the  Milwaukee  crossing  to  the  center 
— under  the  Milwaukee  to  the  crossing  at  the 
Northern  Pacific  track  is 

Q.    The  average  grade  is  what? 

A.  Five  feet  divided  by  300  is  approximately 
1.7  per  cent  grade. 

Q.    That  is  the  average  grade? 

A.     That  is  the  average  grade. 
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Q.  Now,  you  have  designated  on  this  map  what 
is  known  as  the  O'Neill  house.  From  this  (indicat- 
ing), that  would  be  generally  the  southerly  line  of 
the  house,  wouldn't  it?  A.    Yes. 

Q.  From  the  center  of  the  southerly  line  of  the 
house,  how  far  is  that  to  the  center  of  the  crossing? 

A.     The  center  of  the  railway  crossing? 

Q.    That  is  correct?  A.    553  feet.   [44] 

Q.    553  feet? 

A.  From  the  center  of  the  railway  crossing 
measured  along  the  road  to  the  south  line  of  the 
O'Neill  house. 

Q.  Well,  what  is  the  distance  from  the  center 
of  this  highway  to  the  center  of  the  crossing  in  a 
straight  line? 

A.  Well,  from  the  edge  of  the  highway  to  the 
center  of  the  crossing 

Q.    All  right,  that  is  good  enough. 

A.     It  is  154  feet. 

Q.    154  feet. 

Mr.  McKevitt:    I  think  that  is  all. 

Mr.  Etter:     Just  a  few  questions. 

The  Court:    Yes. 

Redirect  Examination 

Q.  (By  Mr.  Etter) :  Mr.  Adams,  just  one  or 
two  questions  more,  if  I  may.  If  I  understood  your 
testimony  in  answer  to  some  of  Mr.  McKevitt's  in- 
quiries, the  distance  between  the  spot  where  the 
road  that  the  truck  was  on  where  it  passes  under 
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the  Milwaukee  overpass  to  the  middle  of  the  grade 

crossing,  you  say,  was  300  feet? 

A.    295,  300  feet. 

Q.  Do  your  field  notes  show,  starting  in  with 
the  Milwaukee  grade  crossing,  starting  underneath 
it,  do  they  show  [45]  the  percentage  of  grade  for 
the  first  100  feet?  A.    Yes. 

Q.    What  is  that  percentage  ? 

A.  Two-tenths  per  cent  grade  for  the  first  hun- 
dred feet. 

Q.     Two-tenths  per  cent?  A.    Yes,   sir. 

Q.     In  inches,  how  much  would  that  be? 

A.     Two-tenths 

Q.    Would  be  two  inches? 

A.     A  little  over  two  inches. 

Q.  A  little  over  two  inches  of  grade  in  the  first 
hundred  feet?  A.    Yes,  sir. 

Q.    All  right,  then,  in  the  second  hundred  feet? 

A.    Practically  level. 

Q.     Practically  level? 

A.  Yes.  There  is  two-tenths  difference  in  that 
next  hundred  feet,  too. 

Q.  I  see.  Then,  the  first  200  feet,  if  I  am  cor- 
rect, the  first  200  feet  from  the  Milwaukee  overpass 
in  the  direction  of  the  Northern  Pacific  main  line, 
the  first  200  feet  is  practically  level? 

A.     To  all  intents  and  purposes,  yes. 

Q.  To  all  intents  and  purposes.  Then  in  the 
last  90  feet,  there  is  approximately  a  five  foot  dif- 
ference, is  there  not?  [46] 
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A.     Correct,  yes. 

Q.  How  much  grade  is  there,  if  you  can  tell  us, 
in  the  next  50  feet  beyond  the  first  200? 

A.    I  can't  tell  you  that. 

Q.     Can  you  tell  us  the  next  100? 

A.    I  can  tell  you  the  next  70. 

Q.    All  right,  the  next  70? 

A.     That  is  a  three  per  cent  grade. 

Q.     Three  per  cent?  A.    Yes. 

Q.    And  how  many  inches  would  that  be? 

A.  Well,  it  is  two  feet  and  one  inch,  approxi- 
mately. 

Q.     Two  feet  and  one  inch?  A.     In  70  feet. 

Q.  Oh,  the  first  200  feet  is  practically  level  and 
then  in  the  next  70  feet  there  is  a  two  foot  raise? 

A.    Yes,  sir. 

Q.  A  two  foot  raise.  Then  beyond  that,  the  next 
25  feet,  there  is  a  three  foot  raise? 

A.  No,  the  next  30  feet  there  is  a  two  foot 
raise. 

Q.     Another  two  foot  raise? 

A.    Yes.  That  is  to  the  center  of  the  crossing. 

Q.     To  the  center  of  the  crossing?  A.     Yes. 

Q.    I  see. 

A.  But  the  next  18  feet,  there  is  a  little  less 
than  that. 

Q.  There  is  a  little  less.  How  much  is  there 
there?  A.     One  foot,  four  inches. 

Q.  All  right,  now^  if  I  have  it  correctly,  to 
recap,  we  have  200  feet  that  is  almost  level? 

A.    Yes. 
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Q.  With  the  exception  of  a  few  inches.  The  next 
70  feet  is  an  approximate  two  foot  raise? 

A.    Yes. 

Q.  The  next  70.  Then  beyond  that,  the  next  30, 
is  that  correct? 

A.    The  next,  there  is  another  two  foot  raise. 

Q.    There  is  another  two  foot  raise? 

A.  Now,  that  70  feet,  excuse  me,  that  70  feet 
is — yes,  that's  right. 

Q.    There  is  a  two  foot  raise?  A.    Yes. 

Q.  All  right,  and  then  in  the  next — was  it  20 
feet,  did  you  say?  A.    12  feet. 

Q.    The  next  12  feet? 

A.    Is  six  inches  up. 

Q.     Six  inches  up.  And  the  last  18  foot?   [48] 

A.  Well,  the  last  12  feet  was  six  inches.  From 
the  crossing  to  12  feet  out,  it  would  be  the  six 
inch  raise. 

Q.  Then,  the  footage  began,  as  you  have  indi- 
cated, 70  feet  and  the  next  100  feet?  A.    Yes. 

Mr.  Etter:  All  right,  I  think  that  is  all,  Mr. 
Adams. 

Mr.  McKevitt:  That  is  all.  If  I  wish  to  excuse 
Mr.  Adams,  is  that  okay? 

Mr.  Etter:    Yes. 

Mr.  McKevitt:    One  moment,  please. 

Mr.  Thomas  makes  a  suggestion  which  I  think  is 
in  order. 

RecrosR  Examination 

Q.  (By  Mr.  McKevitt) :  The  width  of  the  un- 
derx)ass  or  overpass? 
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A.    From  the  Milwaukee  Railroad? 

Q.    Yes? 

A.    I  can  give  you  the  clearance. 

Q.    Well,  you  gave  us  the  clearance  at  the  top. 

A.    I  can  give  you  the  sideways  clearance,  too. 

Q.     That  is  it. 

A.  That  would  be  between  these  two  middle 
concrete  columns   (indicating).   [49] 

Q.     That's  right. 

A.  To  the  north.  From  the  center  of  the  track 
to  the  edge  of  the  column  on  the  north  is  10  foot, 
six  inches,  and  from  the  center  of  the  right  track 
to  the  edge  of  this  column  (indicating)  on  the 
south  is  24  feet,  six  inches.  The  total  distance  be- 
tween the  two  columns  at  right  angles  to  the  track, 
therefore,  would  be  35  feet. 

Q.     That  is  what  I  have  in  mind. 

Mr.  Etter:     Thank  you. 

Mr.  McKevitt:     That  is  all. 

(Witness  excused.) 
Mr.  Etter:    Call  Mr.  Everett,  please. 

ERNEST  EVERETT, 

plaintiff  herein,  called  and  sworn  as  a  witness  on 
his  own  behalf,  testified  as  follows: 

Direct  Examination 
Q.     (By   Mr.   Etter):     Mr.    Everett,   when   you 
are  testifying,  as  his  Honor  indicated,  the  acous- 
tics are  rather  difficult  in  this  courtroom,  so  you 
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will  have  to  speak  up,  keep  your  voice  up.  The 
Court  has  to  hear  you  and  so  do  counsel  and  all 
of  these  jurors,  right  to  the  last  juror,  so  you  keep 
your  voice  up,  will  you,  sir?  [50]  A.    Yes,  sir. 

Q.    All  right,  will  you  state  your  name,  please? 

A.     Ernest  Everett. 

Q.    And  where  do  you  live,  Mr.  Everett? 

A.    Well,  about  half  a  mile  below  the  railroad 
crossing  to  my  gate. 

Q.    What  state  do  you  live  in? 

A,     Oh,  Washington. 

Q.     Washington.  And  you  have  stated  below  the 
railroad  track,  near  what  town? 

A.     Near  Ellensburg. 

Q.     That  is  in  Kittitas  Coimty? 

A.    Yes,  sir. 

Q.     I  see.  And  how  long  have  you  lived  at  your 
present  home,  Mr.  Everett? 

A.     Since  '50,  the  fall  of  '50. 

Q.     Since  the  fall  of   '50.  That  would  be  what 
month,  do  you  recall?  A.     November. 

Q.     In  November.  And  you  have  resided,  Mr. — 
you  are  married,  sir?  A.    Yes,  sir. 

Q.    And  how  long  have  you  been  married? 

A.    Well,  we  celebrated  our  29th  wedding  anni- 
versary last  Saturday.  [51] 

Q.     This  past  Saturday?  A.    Yes,  sir. 

Q.    29  years.  And  you  have  had  how  many  chil- 
dren ?  A.    Four. 

Q.     Four  children.  And  will  you  tell  us,  girls, 
boys?  A.     Three  girls  and  one  boy. 
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Q.  Three  girls  and  one  boy.  And  how  old  is  the 
oldest  girl  I  A.     She  is  26. 

Q.    Is  she  married?  A.    Yes,  sir. 

Q.    And  the  next  girl?  A.    24. 

Q.     Is  24.  Is  she  married?  A.    Yes,  sir. 

Q.  And  the  third  girl  was  the  deceased  daugh- 
ter, Erna  Mae?  A.    Yes,  sir. 

Q.    And  you  have  another  youngster  at  home? 

A.    Yes,  sir. 

Q.    What  is  he?  A.    A  boy. 

Q.    What  age  is  he?  A.     13. 

Q.    Beg   your   pardon?  A.     13.    [52] 

Q.     13.  And  what  is  your  occupation? 

A.  Well,  I  do  a  little  farming  and  most  of  my 
work  in  a  sawmill. 

Q.  I  see.  And  your  property,  what  does  it  con- 
sist of,  your  farm  property,  Mr.  Everett? 

A.    Well,  pasture  mostly  now. 

Q.    Got  to  speak  up? 

A.    Pasture  ground  now.  I  farmed  it  for  awhile. 

Q.    How  much  pasture  ground  do  you  have? 

A.    Well,  75  acres,  76  acres  altogether. 

Q.    You  say  you  did  farm  it  for  awhile? 

A.    Yes,  sir. 

Q.    What  type  of  farming? 

A.    Raised  grain. 

Q.  Grain.  And  do  you  have  any  stock?  Do  you 
run  any  stock  of  any  kind  there? 

A.     Small  bunch  of  sheep  there. 

Q.    You  have  sheep.  About  how  many? 

A.    A  hundred. 
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Q.    About  a  hundred  head  of  sheep? 

A.    Uh-huh. 

Q.    And  any  other  stock?  A.    No,  sir. 

Q.  Can  you  tell  us,  Mr.  Everett,  or  can  you  in- 
dicate to  the  [53]  jury,  if  you  are  unable  to  from 
there,  will  you  step  down,  if  you  can't  find  it  on  the 
map,  at  least  give  the  jury  an  idea  where  you  live 
in  relation  to  the  particular  area  that  we  see  there  ? 

A.    Well,  you  mean  the  road,  the  railroad? 

Q.    Yes? 

A.     That  is  kind  of  behind,  isn't  it? 

Q.    Are  you  able  to  see  the  lines  on  this? 

A.    Yes. 

A.  On  this  map,  and  the  railroad  running  here 
in   an   easterly-westerly   direction? 

A.    Yes,  sir. 

Q.  And  the  overpass,  are  you  able  to  see  that 
going  through  here?  A.    Yes,  sir. 

Q.  And  the  road  that  eventually  extends  past 
your  house  approaching  the  railroad  and  the  cross- 
ing over  here?  A.     Yes,  sir. 

Q.  All  right.  Now,  will  you  tell  us,  directionally 
speaking,  about  where  you  live  in  or  near  that 
general  area? 

A.  Well,  it  would  be  in  kind  of  the  southeastern 
part. 

Q.  Will  you  come  down  as  close  as  you  can  and 
tell  us  about  the  relation  that  your  house  bears  to 
the  track  there?  This  is,  as  Mr.  Adams  says,  the 
whistle  is  here  (indicatmg).  [54] 
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A.  It  would  be  somewhere  way  down  in  here 
some  place. 

Q.  Down  in  there.  You  want  to  watch  your 
scale,  you  see.  Your  road  comes  down  like  this. 

A.  Well,  it  would  be — this  is  the  road  here  (in- 
dicating) •? 

Q.     No,  that  is  the  railroad. 

A.    Would  your  county  road  be  right  in  here? 

Q.  Your  county  road  comes  down  in  here  like 
this.  A.     Oh,  yes. 

Q.     But  down  in  there? 

A.  Over  in  here  somewhere  between  this  road 
and  the  track. 

Q.  That  road  and  the  track.  In  other  words, 
you  live  back  from  the  county  road,  don't  you? 

A.     Oh,  yes. 

Q.    About  how  far? 

A.  Oh,  I  would  say  it  is  about  not  quite  a 
quarter  of  a  mile  from  the  house. 

Q.  From  the  county  road.  That  is  this  road  up 
here  that  extends  down,  is  that  correct? 

A.    Yes. 

Mr.  McKevitt:     How  far  did  he  say? 
Mr.  Etter:    Back  from  the  county  road? 
Mr.  McKevitt:    Yes. 

Mr.  Etter:  About  a  quarter  of  a  mile,  Mr.  Mc- 
Kevitt. You  can  take  the  stand  again.  [55] 

Q.    In  March  of  1952,  did  you  own  a  truck? 
A.    Yes,  sir. 

Q.    What  kind  of  a  truck  was  that? 
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A.  Well,  it  was  a  '40  Dodge  panel,  what  they 
call  a  panel  truck. 

Q.  A  panel  truck.  And  how  long  had  you  had 
that  truck? 

A.  A¥ell,  I  just  got  it  that  fall  when  I  moved 
out. 

Q.    When  you  had  moved? 

A.     Out  here  from  Montana. 

Q.  Where  had  you  been  prior  to  the  time  that 
you  moved  to  Washington? 

A.     I  lived  at  Kalispell,  Montana. 

Q.  Kalispell,  Montana.  How  long  had  you  lived 
in  Kalispell  before  you  moved  over  here? 

A.     Practically  all  my  life. 

Q.  Practically  all  of  your  life.  And  what  type 
of  work  over  there? 

A.  Well,  I  worked  for  the  county  for  quite 
awhile,  then  I  did  some  farming  for  myself. 

Q.  You  did  some  farming  for  yourself,  all  right. 
And  you  had  a  Dodge  panel  on  the  8th  day  of 
March,  1952,  is  that  correct?  A.    Yes,  sir. 

Q.  Your  daughter  Erna  Mae,  the  deceased  girl, 
was  she  [56]  staying  with  you,  was  she  with  you 
at  that  time?  A.    Yes,  sir. 

Q.  And  what  was  her  age  on  the  date  that  she 
was  killed? 

A.  Well,  she  was  16.  She  would  have  been  17 
the  next  month. 

Q.    I  see. 

Mr.  McKevitt:    Next  when? 

Mr.  Etter:     The  following  month. 
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Q.    Was  she  in  school  there  where  you  reside? 

A.    Yes,  high  school. 

Q.  She  was  in  high  school.  And  what  grade  was 
she  in  high  school  1  A.    Junior — or — junior. 

Q.    Beg  pardon?  A.    Junior. 

Q.    Junior. 

The  Clerk:  I  have  marked  this  photograph  as 
Plaintiff's  2  for  identification. 

Q.  (By  Mr.  Etter) :  Without  indicating  other- 
wise, will  you  just  tell  me  what  Plaintiff's  Exhibit 
2,  is  Mr.  Everett?  A.     That  is  my  daughter. 

Q.    And  when  was  that  picture  taken? 

A.  Maybe  she  would  know,  I  don't  remember. 
Was  it  taken  here?  [57] 

Q.  No,  with  respect  to  March  of  1952,  was  it 
taken  a  few  months  earlier  than  that? 

A.     Oh,  yes. 

Q.    Do  you  recall  what  month? 

A.  No,  I  couldn't  say  exactly  the  month  it  was 
taken. 

Q.    Was  it,  though  in  the  late  fall  of  1951? 

A.     It  could  have  been. 

Q.    Yes.  Her  class  picture,  wasn't  it? 

A.    Yes. 

Mr.  McKevitt:     Taken  when? 

Mr.  Etter:    In  November. 

Mr.  McKevitt:    No  objection. 

The  Court:  It  will  be  admitted,  then.  That  is 
No.  2? 

Mr.  Etter:    No.  2,  your  Honor. 

(Whereupon,  the  said  photograph  was   ad- 
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mitted    in    evidence    as     Plaintiff's    Exhibit 
No.  2.) 

Q.  Mr.  Everett,  are  you  rather  familiar  with  the 
railroad  property  in  the  general  area  indicated  by 
the  Exhibit  No.  1?  A.    Yes,  sir.   [58] 

Mr.  Etter :  Your  Honor,  may  I  just  confer  with 
counsel  a  minute  about  some  writing^ 

The  Court:     Yes. 

The  Clerk:  Your  Honor,  I  have  marked  Plain- 
tiff's Exhibits  3  through  12  for  identification. 

The  Court:     All  right. 

Mr.  McKevitt:    3  to  12,  both  inclusive? 

The  Clerk:     Inclusive. 

Q.  (By  Mr.  Etter):  Handing  you  the  Plain- 
tiff's Exhibit  3  for  identification,  without  going  into 
any  description  at  all,  will  you  just  tell  us  what 
that  is,  Mr.  Everett? 

Mr.  McKevitt:  May  I  examine  the  photographs 
along  with  counsel? 

The  Court:    Yes,  you  may  do  that. 

A.     It  is  taken  from  the  whistle  stop  west. 

Q.  (By  Mr.  Etter) :  From  the  whistle  stop 
west. 

Mr.  McKevitt:    No  objection  to  that. 

The  Court:  It  will  be  admitted,  then.  That  is  3, 
isn't  it? 

Mr.  Etter:    3,  your  Honor. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit 
No.  3.)    [59] 

Q.     And  No.  4,  Mr.  Everett? 
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A.    That  is  taken  from  the  whistle  stop  east. 

Q.    From  the  whistle  stop  east. 

Mr.  McKevitt:    Whistle  stop  looking  east? 

Mr.  Etter:    Looking  east,  yes. 

Mr.  McKevitt:    No  objection,  your  Honor. 

The  Court:    It  will  be  admitted.  That  is  4. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit 
No.  4.) 

Q.     (By  Mr.  Etter):    No.  5? 

A.     That  is   taken   looking  west — looking  west. 

Q.     Looking  west? 

A.     From  the  underpass. 

Q.  Do  you  know  where  it  is  taken,  how  far  back 
that  is?  Do  you  know  that  spot? 

A.    Well,  it  is  kind  of  a  culvert  creek  down. 

Q.     A  culvert  creek,  all  ri.i^lit. 

Mr.  McKevitt:  Off  the  record,  is  this  looking 
east  towards  Ellensburg? 

Mr.  Etter:     No,  it  is  looking  west. 

Mr.  McKevitt:  It  is  taken  from  a  point  east 
of  the  [60]  Milwaukee  overpass? 

Mr.  Etter :    That  is  correct. 

Mr.  McKevitt:    Looking  west? 

Mr.  Etter:     Looking  west,  that  is  correct. 

Mr.  McKevitt:    How  far  east  to  the  overpass? 

Mr.  Etter:    In  excess  of  2,000  feet. 

Mr.  McKevitt:    Approximately  2,000. 

Mr.  Etter:  I  think  it  is  possibly  a  good  700  or 
1,000  more  than  that.  We  measured  the  2,000  and 
walked  up  the  track. 
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Mr.  McKevitt:    Well,  you  approximate  it  and  I 
will  take  your  word  for  it. 

Mr.  Etter:    I  think  it  is  approximately  between 
2  and  3,000. 

Mr.  McKevitt :    Feet  east  of  the  Milwaukee  over- 
pass? 

Mr.  Etter:     Correct. 

Mr.  McKevitt:    All  right,  no  objection. 

The  Court:    It  will  be  admitted,  then. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit 
No.  5.) 

Q.     (By  Mr.  Etter) :     Plaintiff's  Exhibit  No.  6, 
Mr.  Everett?  [61] 

A.     This  is  looking  east  from  the  railroad,  from 
the  road  crossing,  tovrnrd  tlie  nnder])ass. 

Q.     Looking  east  towards  Ellensburg  from  the 
grade  crossing?  A.     Yes. 

Mr.  McKevitt:    No  objection. 

The  Court:    It  will  be  admitted. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit 
No.  6.) 

Q.     (By  Mr.  Ettor)  :     No.  7? 

A.     This  was  taken  on  the  west  side  of  the  under- 
pass, taken  in  the  underpass. 

Q.     On  the  west  or  the   east  side? 

A.    The  east. 

Q.     On  the  east  looking  west? 

A.    Yes,  the  east  looking  west. 

Q.     Looking  west  down  toward  the  crossing? 
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A.    Yes. 

Q.     All  right. 

Mr.  ]\IcKevitt:    No.  7,  then,  the  camera  is  facing 
west? 

Mr.  Etter:    Correct.  [62] 

Mr.  McKevitt:    At  some  point  a  slight  distance 
east  of  the  underpass? 

Mr.  Etter:     Yes,  a  point  about — as  a  matter  of 
fact,  it  is  about  30  feet  or  close  thereto. 

Mr.  McKevitt:     No  objection. 

The  Court:     It  will  be  admitted. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit 
No.  7.) 

Q.     (By  Mr.  Etter):     Now,  No.  8? 

A.     That  is  taken  approaching  the  underpass. 

Q.     No,  approaching  the  grade  crossing. 

A.     Or  the  road  crossing,  yes. 

Q.     The  road  crossing  itself,   and  a  panoramic 
shot,  so-called,  isn't  it? 

The  Clerk :    Your  Honor,  I  'm  sorry,  these  photo- 
graphs run  through  No.  13,  rather  than  12. 

The  Court:     All  right. 

Mr.   McKevitt:     May   I  ask  some   questions   on 
voir  dire  on  this  one? 

The  Court:    Yes. 

Mr.  McKevitt:     Mr.  Everett,  did  you  take  this 
picture  which  is  Plaintife's  Exhibit  8?  [63] 

A.    No,  sir. 

Mr.  McKevitt:     Were  you  present  when  it  was 
taken?  A.     No,  sir. 
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Mr.  McKevitt:    Well,  who  took  it,  Max? 

Mr.  Etter:    Bell. 

Mr.  McKevitt:     Who? 

Mr.  Etter:     Bill  Bell. 

Mr.  McKevitt:    When  was  this  picture  taken? 

Mr.  Etter:     June  26,  1952. 

Mr.  McKevitt:    And  where  is  this  car  standing? 

Mr.  Etter:  The  car  is  on  the  county  road  be- 
fore it  makes  the  curve,  I  would  say,  or  after  it 
makes  the  curve,  rather,  imder  the  viaduct.  I  would 
say,  if  you  want  my  estimate  of  it,  it  is  about  175 
to  200  feet  from  the  grade  crossing. 

Mr.  McKevitt:  I  have  to  object  to  this  picture, 
if  your  Honor  please,  taken  June  26,  1952.  That  is 
March,  April,  June,  is  some  three  and  a  half 
months  afterwards,  and,  since  vegetation  and  ob- 
struction entered  into  this  case,  I  would  have  to 
object  to  that  photograph. 

Mr.  Etter:  Well,  I  can  qualify  it  in  that  respect, 
if  you  wish. 

Mr.  McKevitt:  You  can't  qualify  it  to  go  with 
the  vegetation  in  three  and  a  half  months. 

The  Court:  Well,  I  think  there  should  be  [64] 
some  evidence  as  to  similarity  of  conditions  before 
it  is  admitted.  That  is  number  what? 

The  Clerk:     That  is  No.  8. 

Mr.  Etter:    No.  8. 

Q.     Mr.  Everett 

Mr.  McKevitt:  Your  Honor  admitted  that,  may 
I  inquire? 

Mr.  Etter:    No. 
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The  Court:  No,  I  felt  there  should  be  some  evi- 
dence of  similarity  of  conditions  or  as  to  the  com- 
parison of  conditions. 

Mr.  McKevitt:    Then,  the  objection  is  sustained? 

The  Court:    Yes,  for  the  present. 

Q.  (By  Mr.  Etter) :  Mr.  Everett,  did  you  ex- 
amine the  general  area  about  the  crossing  and 
along  the  fence  line  to  a  distance  of  or  300  feet 
from  the  grade  crossing  shortly  after  your  daugh- 
ter was  killed?  A.    Yes,  sir. 

Q.    How  soon  after? 

A.     Well,  right  away  after. 

Q.  Right  away  after.  Did  you  observe  the  con- 
dition of  the  brush,  growth  and  vegetation  in  that 
area  from  a  point  possibly  200  feet  from  the  grade 
crossing  in  a  generally  southerly  or  easterly  direc- 
tion or  along  that  county  road?  A.    Yes,  sir. 

Q.     And  what  was  that  condition? 

A.    Well,  there  was  tall  brush  all  along  there. 

Q.     Tall  brush  all  along  that  area? 

A.     All  along  there. 

Q.  Now,  on  June  the  26th,  you  were  not  present 
for  these  pictures?  A.     No,  sir. 

Q.  But  you  were  along  this  particular  area, 
were  you  not,  on  June  the  26th;  is  that  correct? 

A.    Yes,  sir. 

Q.  As  appears  in  Exhibit  8,  was  that  the  general 
condition  of  the  area?  A.    Yes,  sir. 

Q.  Could  you  tell  us  what  difference  there  is,  if 
there  is  any,  between  the  area  that  is  represented 
there  on  June  the  26th  and  the  area  as  you  saw 
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it  when  you  examined  it  the  day  after  your  daugh- 
ter was  killed  on  March  the  9th  ? 

A.     There  was  more  brush  there  then. 

Q.    More  brush  where? 

A.     Along  there  then.  It  had  been  cut  off. 

Q.  There  was  more  brush  in  March  than  there 
was  on  this  date?  A.    Yes.  [66] 

Q.  Was  there  any  difference,  however,  in  the 
vegetation  itself? 

A.  Well,  of  course,  the  stuff  wasn't  in  bloom  at 
that  time. 

Q.     In  bloom  when? 

A.     In  June,  but  in  March  there  was  more. 

Q.  You  say  it  wasn't  in  bloom  in  March,  isn't 
that  what  you  meant? 

A.    Yes.  No,  it  wasn't. 

Q.    But  in  June  it  was?  A.     Yes. 

Q.  I  see.  What  is  the  difference  between,  if 
there  is  any?  You  said  the  difference  that  this  was 
more  in  March  than  there  was  in  June? 

A.     Higher  brush,  it  had  been  cut  off. 

Q.     I  see,  than  there  appears  in  this  picture? 

A.    Yes,  sir. 

Q.  Did  the  brush,  the  high  brush  that  you  de- 
scribed, or  the  brush  that  was  there  in  March,  did 
that  stay  on,  was  anything  done  about  that  brush, 
do  you  know? 

Mr.  McKevitt :  Is  this  for  the  purpose,  may  I  in- 
quire of  getting 

Mr.  Etter:     Well,  I  will  move  it  be   admitted 
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now  on  his  testimony  thus  far.  Unless  you  have 

voir  dire. 

Mr.  McKevitt :    I  still  object  to  it.  [67] 

The  Court:  It  will  be  admitted,  then.  Let's  see, 
that  is  No.  9? 

The  Clerk:     8,  your  Honor. 

The  Court:  I  mean  this  was  8,  yes,  the  next 
one. 

Mr.  McKevitt:  I  want  the  record  to  show,  also, 
if  your  Honor  pleases,  improper  identification  or 
lack  of  identification  of  this  photograph. 

The  Court:     All  right,  the  record  may  so  show. 
(Whereupon,  the  said  photograph  was   ad- 
mitted    in     evidence     as     Plaintiff's     Exhibit 
No.  8.) 

Q.  (By  Mr.  Etter) :  Handing  you  Plaintiff's 
Exhibit  No.  9,  can  you  tell  me  what  that  is? 

A.  That  is  taken  along  the  county  road  toward 
the  underpass. 

Q.  Toward  the  underpass.  And  are  the  same 
differences  present  there!  The  brush  is  in  bloom 
here  and  it  was  not  in  March,  is  that  correct? 

Mr.  McKevitt:  I  object  to  the  form  of  the  ques- 
tion, leading  and  suggestive. 

Q.  (By  Mr.  Etter) :  All  right,  teH  us  the  dif- 
ference. j^.Ir.  Everett,  just  tell  me  the  difference 
between  the  brush  as  it  appears  here  in  June  and 
as  it  appeared  in  [68]  March  when  you  went  down 
there  and  took  a  look  at  it? 

Mr.  McKevitt:  Object  to  the  form  of  that  ques- 
tion. It  is  assuming  there  was  a  difference. 
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Q.  (By  Mr.  Etter) :  All  right,  is  there  a  differ- 
ence between  the  brush  as  it  appears  here  and  as 
it  appeared  to  you  in  March? 

A.  After  it  was  cut  down,  a  lot  of  it,  sure,  it 
would  be  different. 

Q.  Well,  what  is  the  difference,  if  you  will  tell 
us? 

A.  Well,  have  a  better  view  after  it  is  cut  off. 
Still  ain't  very  good. 

Q.  I  see.  No,  but  I  want  you  to  confine  your- 
self, if  you  will,  Mr.  Everett,  to  this  particular  ex- 
hibit. Will  you  tell  me  now  in  what  respect  that 
differs  from  the  brush  as  it  was  in  March.  Just 
tell  us  very  plainly,  if  you  will. 

A.  You  got  a  better  view  after  the  brush  is  cut 
off. 

Q.  And  in  what  other  respects'?  Does  it  differ  in 
any  other  respect,  Mr.  Everett,  than  it  did  on 
March  9th?  That  is  what  I  am  asking  you. 

A.  Oh,  well,  after  you  cut  down  the  brush,  why, 
it  naturally  would  make  a  difference  in  the  view- 
point. 

Q.     I  see.  A.     Of  the  railroad. 

Q.  Any  other  difference  in  the  appearance  of 
the  vegetation?  [69] 

A.  Well,  it  would  be  bloomed  out  in  Jime,  I 
suppose. 

Q.     It  what? 

A.  It  would  be  kind  of  bloomed  out  in  June, 
T  suppose,  where  it  wouldn't  be  in  March. 
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Q.  I  see.  Otherwise,  can  you  name  any  other 
differences  ?  A.    No. 

Mr.  Etter:  I  will  move  that  the  exhibit  be  ad- 
mitted on  that  qualification,  your  Honor. 

Mr.  McDevitt:    I  want  to  examine  on  voir  dire. 

Did  you  take  this  picture? 

A.    No,  sir. 

Mr.  McKevitt:  Were  you  present  when  it  was 
taken?  A.     No,  sir. 

Mr.  McKevitt:  Do  you  know  when  it  was  taken 
except  what  you  have  heard  here? 

A.     In  June. 

Mr.  McKevitt:  Well,  you  know  that  from  what 
Etter  tells  you?  A.    Yes. 

Mr.  McKevitt:  Do  you  know  where  the  camera 
was  stationed  at  the  time  this  picture  was  taken? 

A.     No,  sir. 

Mr.  McKevitt:  Object  to  it  as  not  being  properly 
identified  and  as  being  incompetent,  irrelevant  and 
immaterial.  [70] 

Mr.  Etter:     One  more  question. 

Q.  I  will  ask  you  whether  or  not  you  were  down 
in  that  area  that  day? 

A.    Yes,  I  go  through  there  every  day. 

Q.  All  right,  does  this  actually  represent  the 
condition  of  the  brush  as  you  found  it  or  as  you 
saw  it  on  the  26th  day  of  June?  A.     Yes. 

Mr.  Etter:  Are  you  going  to  object  because  I 
haven't  got  the  cameraman. 

Mr.  McKevitt:  I  am  going  to  object  because  I 
don't  know  how  far  that   camera   was   from   the 
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crossing.  It  might  have  been  200  feet  toward  his 

home  or  100  feet  toward  the  crossing. 

The  Court:  I  wdll  take  a  recess  and  I  will  ex- 
cuse the  jury  for  the  afternoon  recess. 

(Whereupon,  the  following  proceedings  were 
had  out  of  the  presence  of  the  jury:) 

The  Court:  I  didn't  realize  there  was  going  to 
be  an  objection  here  on  lack  of  identification. 

Mr.  Ettor:    I  didn't,  either. 

The  Court:  As  to  these  photographs,  I  think  if 
counsel  chooses  to  object,  I  don't  think  thej'e  has 
been  proper  identification  here,  because  he  is  en- 
titled to  know  [71]  when  these  were  taken  and  the 
light  condition  and  the  camera  angles  and  the  dis- 
tance, and  so  on.  He  should  be  able  to  cross-examine 
on  those  points,  if  he  wishes,  so  I  had  assumed  that 
the  only  objection  here  was  the  failure  to  show  sub- 
stantially similar  conditions  between  the  time  of 
the  accident  and  June.  But  if  the  objection  is  made 
that  they  are  not  properly  identified,  I  don't  be- 
lieve they  have  been. 

Mr.  Etter:    No,  that  is  correct. 

The  Court:     That  is  8  and  9,  both. 

Mr.  Etter:  Have  to  have  camera  angles  and  I 
will  have  to  get  the  photographer  and  I  will  require 
him  to  bring  his. 

Mr.  McKevitt:  Wait  a  minute,  Mr.  Etter,  let's 
be  fair.  You  didn't  show  me  those  two  j)ictures  this 
morning. 

Mr.  Etter:    I  showed  you  every  one  of  these. 

Mr.  McKevitt :    I  said  so  far  as  having  a  photog- 
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rapher  here,  but  I  assumed,  like  when  you  refer  to 

my  pictures,  I  know  where  that  camera  was. 

The  Court:  I  don't  think  I  need  to  be  in  on 
this.  I  will  recess. 

Mr.  McKevitt :  I  want  to  know  where  the  camera 
was,  that's  all. 

The  Court:    Court  will  recess  for  10  minutes. 
(Whereupon,  a  short  recess  was  taken,  [72] 
after  which  the  following  proceedings  were  had 
in  the  presence  of  the  jury:) 

Mr.  Etter:  Your  Honor,  Mr.  McKevitt  and  I — 
I  have  given  him  the  feet  at  which  these  pictures 
were  taken  and  the  position  from  which  they  were 
taken 

Mr.  McKevitt:  You  refer  to  exhibit  numbers, 
Max. 

Mr.  Etter:  So  I  am  referring  at  this  time  to 
Exhibit  Nos.  9,  10  and  11. 

The  Court:    Wasn't  8  included  in  that,  too? 

Mr.  Etter:  8  was  admitted,  but  I  guess  if  there 
is  an  objection 

The  Court:  Yes,  I  thought  the  same  ruling 
should  be  made  on  that,  unless  you  have  reached 
an  agreement  on  it. 

Mr.  McKevitt:  Until  I  get  the  data  from  Mr. 
Etter  on  this,  I  can't  commit  myself  one  way  or 
the  other. 

The  Court:  I  will  just  withhold  my  ruling  on 
that  until  you  do. 

Mr.  Etter:  But  on  9,  10  and  11,  I  have  given 
him  the  distance  in  feet  from  the  crossing  itself 
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and  the  direction  in  which  the  camera  was  pointed, 

and  Mr.  McKevitt  says  there  will  be  no  objection. 

Mr.  McKevitt:    Location  of  the  camera. 

Mr.  Etter:  Location,  yes.  The  question  now  is 
the  matter [73] 

Mr.  McKevitt:    You  got  the  data  on  the  back. 

Mr.  Etter:    On  each  one  of  them. 

Mr.  McKevitt:    All  right. 

Q.  (By  Mr.  Etter)  :  Now,  9,  Mr.  Everett,  can 
you  tell  us  if  that  is 

Mr.  McKevitt:  I  think,  if  the  Court  please,  for 
the  purpose  of  acquainting  his  Honor  with  the 
position  taken,  this  all  goes  to  the  question  of  iden- 
tification, but  when  they  are  offered  in  evidence, 
I  am  not  admitting  that  they  are  material. 

The  Court:  Yes.  I  had  assumed  that  you  are 
not  pressing  your  objection  to  lack  of  identification, 
but  you  reserve  all  other  objections. 

Mr.  McKevitt:  That  is  exactly  correct,  your 
Honor.  Thank  you. 

Mr.  Etter:    Correct. 

Q.  Does  that  accurately  represent  the  condition 
that  existed  on  June  the  26th?  A.     Yes. 

Q.    As  to  that  particular  picture,  Mr.  Everett? 

A.    Yes,  sir. 

Q.  And  in  what  respects,  will  you  tell  us,  does 
that  differ  from  the  condition  as  it  existed  on 
March  the  8th,  1952? 

A.  AVell,  the  brush  is  shorter  and  a  little  more 
foliage.  [74] 

Q.    A  little  more  foliage?  A.    Yes. 
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Q.  In  other  respects,  does  it  accurately  repre- 
sent what  existed  there  on  March  the  8th,  with  those 
exceptions,  that  it  is  shorter  but  it  is  more  filled 
out?  A.    Yes,  sir. 

Q.    All  right. 

Mr.  McKevitt:     Are  you  offering  that  now? 

Mr.  Etter:  No,  I  am  going  to  put  them  all  in  at 
once. 

Q.  And,  likewise,  would  that  be  true  with  re- 
spect to  No.  10? 

Mr.  McKevitt:  I  object  to  the  form  of  this  ques- 
tion. 

Q.  (By  Mr.  Etter) :  All  right,  then,  does  that 
accurately  represent  the  situation  as  it  existed  in 
June?  A.    Yes,  sir. 

Q.    The  26th  of  1952?  A.    Yes,  sir. 

Q.  Now,  can  you  tell  us  the  difference  that  exists 
as  you  note  it  there  from  that  condition  on  June 
the  26th,  1952  as  compared  to  on  or  about  a  few 
days  after  March  the  8th  of  1952? 

A.    Well,  more  brush  been  slashed  down  in  there. 

Q.    All  right,  and  anything  else  different?  [75] 

A.    More  foliage  on  this  brush  that  stands. 

Q.  I  see.  In  other  respects,  is  there  any  differ- 
ence from  that  condition  as  it  exists  as  you  see  it 
in  that  picture  and  as  it  existed  March  8,  1952? 

A.    No. 

Q.  All  right,  with  respect  to  No.  11,  taken  70 
feet  from  the  crossing  facing  the  overpass,  do  you 
recall  whether  that  was  an  accurate  representation 
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of  the  condition  as  it  existed  on  June  the  26th  of 

1952?  A.    Yes,  sir. 

Q.  And  you  had  an  opportunity  to  examine  this 
entire  area,  did  you,  in  March  shortly  after  the 
8th  day  of  March  of  19521  A.    Yes,  sir. 

Q.  Does  this  accurately  represent  it  as  it  ap- 
peared in  June  when  you  looked  at  it? 

A.    Yes,  sir. 

Q.  And  can  you  tell  us  what  differences  there 
are  that  you  can  note  between  this  picture  taken 
on  June  26,  1952  and  the  appearance  of  the  par- 
ticular area  as  you  saw  it  in  March  of  1952  after 
the  date  of  the  accident? 

A.  There  is  more  view  of  the  road  now  than 
there  was  then. 

Q.     There  is  more  view  of  the  road?  [76] 

A.     In  the  railroad,  yes. 

Q.  In  that  exhibit  than  there  was  then,  is  that 
correct?  A.    Yes. 

Q.    Any  other  differences?  A.    No,  sir. 

Q.  In  other  words,  then,  with  the  exception 
there  was  more  view  there  now  than  there  was  in 
March,  does  it  accurately  represent  the  situation 
and  the  condition  of  the  area  as  it  existed  in  Feb- 
ruary, 1952;  is  that  correct?  A.    Yes,  sir. 

Mr.  McKevitt :    That  is  as  to  Exhibit  11? 

Mr.  Etter:  Yes,  those  are  9,  10  and  11,  Mr. 
McKevitt.     I  ask  that  they  be  admitted. 

The  Court:     Do  you  wish  to  examine  them? 
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Mr.  McKevitt:  I  would  like  to  examine,  yes, 
your  Honor. 

The  Court:    Yes. 

Voir  Dire  Examination 

Q.  (By  Mr.  McKevitt)  :  Referring,  Mr.  Everett, 
to  Plaintiff's  Exhibit  No.  9  for  identification,  I 
have  agreed  that  the  picture  was  taken  140  feet 
from  the  crossing  and  toward  your  home,  with  the 
camera  in  the  highway.  You  understand  that? 

A.    Yes.  [77] 

Q.  Looking  in  the  direction  from  which  the 
train  was  coming,  the  Milwaukee  overpass,  you 
understand  that?  A.    Yes,  sir. 

Q.  Now,  it  is  your  testimony,  is  it,  that  at  140 
feet  from  the  crossing  here  the  foliage  that  is 
shown  there  is  thicker  than  it  was  on  March  8th? 
It  is  thicker,  isn't  it? 

A.    It  would  be  a  little  thicker. 

Q.  But  you  say  the  foliage  as  shown  there  isn't 
as  high  as  it  was  in  March?  A.     No,  sir. 

Q.    And  how  high  was  it  in  March? 

A.     Never  measured  it,  but 

Q.     Do  you  know  how  high  it  was? 

A.  So  you  couldn't  see  through  there  to  the 
underpass. 

Q.  140  feet,  you  couldn't  see  through  there  to 
the  underpass?  A.    Yes. 

Q.  And  that  is  on  March  8th,  could  you  see 
through  there  on  March  8th  to  the  imderpass? 

A.    No,  sir. 
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Q.  And  you  couldn't  see  through  there  on  June 
26th  to  the  underpass?  A.    No. 

Q.  Well,  now,  are  you  telling  us  that  at  that 
distance,  [78]  140  feet  from  that  crossing,  that 
some  member  of  the  Northern  Pacific  Railway 
Company  had  cut  this  brush  after  March  8th. 

A.     In  front  here  (indicating). 

Q.     Well,  140  feet  back  from  the  crossing? 

A.     That  would  be  in  front  where  they  slashed. 

Q.  Oh,  in  front  of  that  distance  where  they 
slashed?  So,  so  far  as  Plaintiff's  Exhibit  No.  9  is 
concerned,  after  March  8th  there  was  no  cutting 
of  that  brush  by  any  member  of  the  railway  com- 
pany that  you  know  about ;  is  that  true  ? 

A.  This  was  halfway  back  to  the  Milwaukee, 
practically. 

Q.    Yes.  In  other  words 

A.  The  brush  was  slashed  in  front  of  there.  That 
is  where  it  was  (indicating). 

Q.  Up  toward  the  crossing  is  where  they  did  the 
cutting  after  the  accident? 

A.  Well,  yes,  you  couldn't  see  through  there 
clear  to  the  crossing. 

Q.  Well,  you  know  that  every  spring  down  there 
the  Northern  Pacific  Railway  Company  cuts  brush 
along  the  right  of  way? 

Mr.  Etter :  Just  a  minute.  That  isn't  proper  voir 
dire  examination,  it  is  cross-examination. 

A.  There  is  a  lot  of  brush  there  yet,  it  hasn't 
been  [79]  slashed  down  yet. 

Q.     (By  Mr.  McKevitt) :    Well,  to  make  myself 
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clear,  you  are  not  telling  the  Coui't  or  jury  that  in 
this  area  shown  in  Plaintiff's  Exhibit  9  for  identifi- 
cation, that  any  of  that  brush  in  that  area  at  that 
distance  from  the  crossing  had  been  cut  by  the 
Northern  Pacific  sometime  after  March  8th  and 
up  to  June  26th'?  You  are  not  telling  us  that,  are 
you?  A.    In  front  it  had  been  slashed. 

Q.  In  front  of  it,  but  not  in  this  area  shown 
in  the  picture? 

A.  Well,  I  presume  that  maybe  isn't  on  the  Mil- 
waukee right  of  way. 

Mr.  McKevitt:  Object  to  it  as  incompetent,  ir- 
relevant and  immaterial. 

Mr.  Etter:  Mr.  Everett,  it  is  on  the  approach, 
isn't  it,  along  that  road  within  140  feet? 

A.     It  is  along  the  road. 

Mr.  McKevitt:  Well,  now,  I  object  to  counsel 
interrupting  my  voir  dire  examination,  if  the  Court 
please. 

The  Court:    Go  ahead. 

Mr.  Etter:  I  thought  you  made  an  objection. 
Do  you  want  to  make  more  examination  on  that? 

Mr.  McKevitt:  I  am  objecting  to  that  and  wait- 
ing for  the  Court  to  rule.  Object  to  9  on  the 
grounds  it  is  [80]  incompetent,  irrelevant  and  im- 
material. 

The  Court:  This,  Mr.  Everett,  is  this  weeds  or 
brush?  A.     It  is  brush. 

The  Court:    It  is  deciduous  brush? 
A.    Yes. 
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The  Court:  What  I  mean,  it  sheds  its  leaves  in 
the  wintertime?  A.    Yes. 

The  Court:    I  see.    It  will  be  admitted,  then. 

The  Clerk:    That  was  No.  9,  your  Honor? 

The  Court:    Yes. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit 
No.  9.) 

Mr.  McKevitt:  Mr.  Etter,  Plaintiff's  Exhibit  10 
has  a  marking,  a  writing  on  the  back  of  it,  "Pano- 
ramic." You  will  agree  that  is  not  a  panoramic 
photograph?  There  is  only  one  photograph. 

Mr.  Etter:    Yes,  that  is  only  one  photograph. 

Mr.  McKevitt:  Well,  the  "Panoramic"  should 
come  off  of  that. 

(Whereupon,  Mr.  Etter  oliliterated  the  said 
marking.)  [81] 

Q.  (By  Mr.  McKevitt) :  Showing  you  Plain- 
tiff's Exhibit  for  identification  10,  it  is  understood 
that  the  camera  was  in  the  center  of  the  road  facing 
the  crossing  and  about  70  feet  from  the  crossing. 
Is  that  your  understanding? 

A.     On  the  county  road. 

Q.  And  is  it  your  testimony  that  the  condition 
that  is  shown  in  that  picture  was  the  same  or  sub- 
stantially similar  to  the  condition  on  March  8th  of 
'52? 

A.     There  has  been  more  brush  slashed  in  there. 

Q.  This  viaduct  there  is  where  the  Northern 
Pacific  comes  under  the  Milwaukee,  isn't  it? 

A.    Yes,  sir. 
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Q.    And  what  are  these  lines  along  here? 

A.    That  is  the  railroad  track. 

Q.  That  is  the  Northern  Pacific  main  line,  isn't 
it?  A.    Yes,  sir. 

Mr.  McKevitt:    I  have  no  objection  to  that  one. 

The  Court:    It  will  be  admitted,  then. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit 
No.  10.) 

Q.  (By  Mr.  McKevitt) :  And  with  reference  to 
Plaintiff's  [82]  Exhibit  No.  11,  that  structure  that 
is  shown  there,  that  is  the  Milwaukee  overpass,  is 
it  not?  A.    Yes. 

Q.  And  these  dark  lines  here  running  in  the 
direction  right  and  left  on  the  picture  is  the  North- 
ern Pacific  main  line,  isn't  it?  A.    Yes,  sir. 

Q.  And  a  person,  then,  sitting  in  the  car  where 
this  is  shown,  looking  toward  the  Milwaukee  via- 
duct, would  have  that  view  of  the  track,  would  they 
not?  A.     (No  response.) 

Q.    Isn't  that  true?  A.    Yes,  sir. 

Mr.  McKevitt:    No  objection  to  that. 

The  Court:    Yes,  No.  11  will  be  admitted. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit 
No.  11.) 

Mr.  Etter:  This  one,  as  you  can  see,  it  is  just 
a  car  approaching  the  brush  top. 

Mr.  McKevitt:  Where  is  this  now?  Is  this  ear 
facing  the  way  she  came  up? 

Mr.  Etter:    Yes.  [83] 
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Mr.  McKevitt :    The  train  is  over  on  this  side  ? 
Mr.  Etter:    That's  right,  there  is  the  Milwaukee 
overpass  right  here. 

Mr.  McKevitt:     No,  no,  here,  that  is  the  driver 
there.    Oh,  no,  this  is  the  driver  over  here. 
Mr.  Etter:    Yes. 
Mr.  McKevitt:    That's  right. 
No  objection  to  that. 
Mr.  Etter:    Alll  right. 

The  Court:    That  is  No.  12.  It  will  be  admitted, 
then. 

(Whereupon,  the  said  photograph  was  ad- 
mitted    in     evidence     as     Plaintiff's     Exhibit 
No.  12.) 
Mr.  Etter:     This  is  13,  taken  200  feet  back  on 
the  approach  on  the  side. 
Mr.  McKevitt:    200  feet? 

Mr.  Etter :    Yes.  It  is  two-thirds  of  the  way  back 
to  the  overpass. 

Mr.  McKevitt :    You  say  the  front  of  the  car  here 
is  about  200  feet  from  the  crossing? 
Mr.  Etter:    The  picture  taken  200  feet. 
Mr.  McKevitt:    Oh,  the  picture.  Well,  this  [84] 
notation  is  not  correct.  200  feet  would  indicate  that 
the  car  is  200  feet. 

(Discussion  between  counsel  out  of  the  hear- 
ing of  the  reporter.) 
Mr.  Etter:    Let's  put  it  this  way,  then. 

(Mr.  Etter  made  a  further  notation  on  the 
said  exhibit.) 
Mr.  McKevitt:    That  is  all  right. 
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Mr.  Etter:  All  right,  no  objection,  then,  Mr. 
McKevitt,  to  13. 

The  Court:    It  will  be  admitted. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit 
No.  13.) 

Mr.  Etter :  No.  12,  you  haven't  heard  the  witness 
explain,  gentlemen  of  the  jury,  is  a  picture  of  an 
automobile  facing  north,  taken  by  the  camera  fac- 
ing south  at  the  grade  crossing,  and  No.  13  is  a  pic- 
ture of  a  car  going  north  to  the  crossing  and  the 
picture  was  taken  200  feet  from  the  crossing  on 
the  county  highway  looking  toward  the  crossing 
and  from  the  rear  of  the  car.  [85] 

Direct  Examination  (Continued) 

Q.  (By  Mr.  Etter) :  Now,  Mr.  Everett,  on 
March  the  8th  of  1952,  were  you  at  home  that 
morning?  A.    Yes,  sir. 

Q.  And  were  you  there  in  the  early  part  of  the 
afternoon  between  2  and  3  o'clock? 

A.    Yes,  sir. 

Q.  And  can  you  tell  us  what  the  condition  of 
the  weather  was  that  day? 

A.     Oh,  well,  it  was  a  nice  morning. 

Q.    As  to  visibility?  A.     Clear. 

Q.    It  was  clear?  A.    Very  clear. 

Q.  I  see.  Do  you  recall  whether  there  was  any 
amount  of  snow  around  or  on  the  ground? 

A.     No,  I  don't  believe  there  was. 

Q.    You  don't  believe  that  there   was.   And  at 


92         Northern  Pacific  Railway  Company  vs. 

(Testimony  of  Ernest  Everett.) 

that  time,  was  your  daughter,  that  is,  was  Erna 

Mae  at  home?  A.    Yes,  sir. 

Q.  And  had  she  been  around  the  home  all  of 
that  morning?  A.     Uh-huh. 

Q.  You  will  have  to  speak  out,  the  reporter 
can't  see  you  [86]  nod  your  head.  She  had  been  at 
home  that  morning?  A.    Yes,  sir. 

Q.  All  right.  Now,  at  around  2:30  or  2:40,  did 
she  take  the  automobile,  take  the  Dodge? 

A.    Yes,  sir. 

Q.  And  would  you  tell  us  what  she  did  just 
about  that  time? 

A.  Well,  she  came  out  of  the  house  and  wanted 
to  go  get  the  mail. 

Q.  And  do  you  remember  about  what  time  that 
was? 

A.  Well,  I  suppose  around  a  quarter  until  3, 
somewhere  along  there,  I  couldn't  say  exactly. 

Q.    All  right.  All  right,  go  ahead  then. 

A.  And  so  I  was  working  there  tearing  down  an 
old  bridge  across  the  little  creek  in  front  of  the 
house,  and  so 

Q.  Just  a  minute,  so  the  jury  can  get  it,  you 
say  there  was  a  creek  in  front  of  the  house? 

A.    Yes,  sir,  a  little  creek. 

Q.    You  were  tearing  down  the  bridge? 

A.    Yes. 

Q.    All  right. 

A.  And  so  I  went  out  to  the  barn,  probably  200 
feet,  she  got  in  the  car  and  started  it,  I  went  out 
to  the  barn  and  opened  the  gate  for  her.  [87] 
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Q.    Opened  the  gate  for  her.  All  right? 

A.    And 

Q.  What  did  you  do  after  she  left?  Did  you 
stay  there,  or  did  you  come  back? 

A.  No,  I  stood  there  for  a  little  bit.  I  had  been 
working  the  road  out  to  the  highway  or  out  to  the 
county  road,  dragging  it  with  a  tractor,  you  know, 
it  was  a  little  muddy,  and  I  stood  there.  Then  I 
walked  out  a  little  bit  in  the  pasture  in  front  of 
the  barn  to  watch  to  see  if  she  might  slide,  you 
know,  around  or  get  stuck  or  something,  but  she 
went  right  out  through  it. 

Q.     All  right? 

A.  Then  I  stood  there  and  I  thought  I  heard  a 
train  coming,  and  I  looked  back  and  I  stood  there 
and  watched  her  again  and  just  as  she  went  out  of 
sight  of  timber  by  Mr.  Klocke's,  I  could  see  the 
train  approaching  down  there  by  that  billboard. 

Q.    Where  was  that? 

A.     Down  by  the  bill  sign  on  the  highway. 

Q.  All  right,  now,  with  respect  to  this  diagram, 
you  say  you  looked  over  to  the  sign.  Could  you  tell 
us  where  that  sign  would  be  with  regard  to  this 
])articu]ar  Exliibit  1?  At  what  corner  of  the  sign, 
toward  what  corner? 

A.    Well,  it  would  be  on  that  east  corner  there. 

Q.     On  this  east  corner?  A.    Yes. 

Q.  And  was  the  sign  here  on  the  railroad  or  over 
on  the  highway? 

A.  Well,  it  was  just  across  the  highway  on  a 
parallel  from  my  place,  kind  of  east. 
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Q.  I  see.  And  where  you  saw  it  come  into  view, 
was  it  right  by  this  particular  road  sign  you  are 
talking  about?  A.    Yes,  sir. 

Q.  All  right.  And  you  saw  the  train,  did  you, 
going  past  that  sign? 

A.     As  she  went  out  of  sight  behind  this  timber. 

Q.     As  she  went  out  of  sight  behind  the  timber? 

A.     Uh-huh. 

Q.    Where  was  she  going  at  that  time? 

A.     She  was  going  after  the  mail. 

Q.     I  mean,  what  road  was  she  on? 

A.     On  the  county  road. 

Q.  And  whose  property  is  that  that  she  had  ap- 
proached? You  say  Mr.  Klocke's? 

A.     By  Mr.  Klocke's  place. 

Q.  By  Mr.  Klocke's  place.  All  right.  Then  will 
you  tell  us  if  anything  happened  that  you  recall? 

A.  Well,  then  I  looked  back  again  and  looked  to 
see  where  [89]  the  train  was  and  never  thought 
very  much  about  it  because  I  thought  she  had 
plenty  of  time  to  get  across  the  crossing. 

Q.     I  see.  Then  will  you  tell  us  what  occurred? 

A.  Well,  then  I  stood  there  for  a  little  bit,  and 
then  I  thought,  "She  has  had  plenty  of  time  to  get 
across,"  I  heard  two  or  three  toots  of  the  whistle, 
sharp  toots.  Then  I  waited  awhile,  the  time  she 
should  be  starting  back  and  she  hadn't  showed  up, 
so  I  started  up  the  road  afoot,  thinking  something 
could  have  happened. 

When  I  got  up  there,  why,  some  people  met  me 
with  the  car  and  took  me  on  up. 
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Q.     Took  you  up  where? 

A.    Where  she  was  killed. 

Q.    Well,  where  was  it,  up  at  the  crossing? 

A.    Yes,  sir. 

Q.  All  right.  When  you  got  down  to  the  cross- 
ing, when  you  got  down  to  this  railroad  crossing 
that  afternoon,  will  you  tell  us  what  you  saw  there 
at  the  crossing,  Mr.  Everett? 

A.  Well,  I  saw  her  laying  about  90  feet  up 
above  the  crossing 

Q.    Just  a  moment.  You  say  90  feet,  you  think? 

A.    Well,  about  that. 

Q.  All  right,  now,  you  say  ** above,"  do  you 
mean  east  or  west?  [90] 

A.    It  would  be  on  the  west  of  the  crossing. 

Q.    This  is  west  direction  (indicating). 

A.    Yes,  on  the  west  side  of  the  crossing. 

Q.    And  did  you  see  the  train  ?  A.    Yes,  sir. 

Q.    Beg  your  pardon?  A.     Yes,  sir. 

Q.    And  where  was  the  train? 

A.     It  was  on  up  further,  up  the  track  further. 

Q.    Up  the  track?  A.    Yes,  sir. 

Q.  Beyond  where  the  body  of  Erna  Mae  was? 

A.  Yes,  sir. 

Q.  How  far  up,  do  you  have  any  idea? 

A.  Well,  quite  a  ways  up  there  from  where  she 
was  to  the  train. 

Q.  When  you  say  quite  a  ways,  you  can't  esti- 
mate it  in  feet? 

A.  No,  I  couldn't  exactly. 
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Q.  I  see.  And  did  you  go  up  and  look  at  the 
train  at  all?  A.    No,  sir. 

Q.    You  did  not?  A.     I  did  not. 

Q.     Did  you  see  the  automobile?  [91] 

A.  I  saw  it  after  they  had — the  wrecker  had 
hauled  it  to  town. 

Q.  You  saw  it  after  the  wrecker  hauled  it  to 
town.  You  didn't  see  it  at  that  time  when  you 
were  there? 

A.     No,  sir,  I  didn't  go  up. 

Q.     Beg  your  pardon? 

A.     I  didn't  go  up  to  look  at  it. 

Q.  You  didn't  go  up  to  look  at  it.  All  right.  And 
you  saw  Erna  Mae,  as  you  say,  was  dead? 

A.    Yes. 

Q.  All  right.  Now,  some  days  following,  Mr. 
Everett,  did  you  make  some  examination  or  investi- 
gation of  this  particular  area? 

A.     The  following  day? 

Q.  No,  a  few  days  after  the  accident,  did  you 
make  an  examination? 

A.  Well,  we  went — I  went  by  there  every  day 
working.  I  worked  in  town,  you  see. 

Q.  No,  but  I  mean  after  this  accident,  did  you 
make  some  investigation? 

A.  Oh,  yes,  I  took  a  measurement  of  the  cross- 
ing there  where  the  planks  were,  and  there  was  a 
jump-up,  you  come  up  and  jump  up  on  the  track 
about  five  inches.  When  you  come  around  to  make 
the  turn  to  come  up  across  the  track,  why,  natur- 
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ally,  the  car  went  up  slow,  you  [92]  would  have  to 

go  slow  to  cross  it. 

Q.     I  see. 

A.  To  make  the  turn,  and  X  figured  that  the 
front  wheels  went  up  and  the  hind  wheels  hit  the 
plank  and  that  is  what  stalled  the  car. 

Q.    Well,  did  you  see 

Mr.  McKevitt:  I  object  to  that,  if  your  Honor 
pleases,  and  move  it  be  stricken. 

The  Court:     Yes,  I  think  so. 

Mr.  McKevitt:  And  the  jury  instructed  to  dis- 
regard it. 

The  Court:  The  opinion  of  the  witness  should 
be  stricken  and  the  jury  is  instructed  to  disregard 
it. 

Q.  (By  Mr.  Etter) :  Mr.  Everett,  you  can't 
give  an  opinion,  you  can  just  tell  the  jury  what 
you  found. 

The  Court:  Tell  the  situation,  what  is  a  physi- 
cal fact. 

Q.  (By  Mr.  Etter) :  The  situation,  what  you 
saw,  don't  give  them  any  opinion. 

Are  you  talking  about  the  roadway  as  it  ap- 
proached the  railroad  tracks  at  the  crossing?  Is 
that  what  you  were  describing?  A.    Yes,  sir. 

Q.  And  handing  you  here  Plaintiff's  6  for 
identification,  the  crossing  itself,  now  what  area 
were  you  referring  [93]  to  that  you  say  you 
measured  ? 

A.  Well,  it  was  right  along  the  side  of  the 
plank. 
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Q.  Now,  you  are  pointing  to  the  outside,  the 
plank  on  the  outside  of  the  rail?  A.    Yes,  sir. 

Q.     Isn't  that  correct*? 

A.  Where  the  gravel  had  been  kind  of  dug 
away. 

Q.  The  gravel  and  the  ballast,  you  mean,  lead- 
ing up  to  that  bank?  A.    Yes,  sir. 

Q.  You  say  you  measured,  what  did  you  meas- 
ure? 

A.  I  measured  the  depth  of  the  plank.  They  are 
four-inch  plank,  rough  plank,  and  it  was  dug  out 
below  them  some. 

Q.  It  was  dug  out  below  them.  You  mean  there 
was  an  area  dug  out  below  that  plank? 

A.    Yes. 

Q.  Do  you  know  how  far  that  dug-out  area  ex- 
tended north,  or  rather — yes,  extended  out  on  the 
highway  in  the  direction  of  your  place?  Do  you 
know  how  far  that  dug-out  part  extended? 

A.  I  imagine  it  would  be  a  few  feet  there  on 
account  of  making  that  turn  in  the  road.  You  know 
how  a  car  will  kind  of  dig  it  up  when  they  make 
that  turn. 

Q.  I  see.  All  right,  now,  did  you  do  anything 
else  with  [94]  respect  to  your  investigation  shortly 
after  this  accident?  Did  you  check  any  distances, 
let's  put  it  that  way? 

A.  Oh,  yes,  we  checked  the  distance  from  that 
sign  board  down  on  the  highway  to  the  crossing. 

Q.  To  the  crossing.  Now,  you  are  referring,  are 
you 
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A.     Down  on  the  highway. 

Q.  to  the  sign  board  which  you  were  tell- 
ing the  jury  about  which  you  would  place  in  the 
area  east  and  beyond  the  public  highway? 

A.     Yes,  sir. 

Q.  Is  that  the  sign  board  you  are  talking  about? 
You  say  you  took  the  distance  to  that  sign  board 
from  the  railroad  crossing?  A.    Yes,  sir. 

Q.  The  grade  crossing  where  this  accident  oc- 
curred? A.    Yes,  sir. 

Q.     How  far  is  that,  how  far  was  that  sign? 

A.     That  was  a  mile  and  three-tenths. 

A.  A  mile  and  three-tenths.  All  right,  tell  me 
this,  since  the  time  that  you  measured  that,  have 
you  rechecked  that  distance?  A.    Yes,  sir. 

Q.    When  did  you  do  that? 

A.     Last  Friday.  [95] 

Q.  Last  Friday.  And  who  was  present  when 
that  was  rechecked  as  to  distance? 

A.  Mr.  Etter  and  Mr.  Connelly  there  and  Mr. 
Klocke. 

Q.    Mr.  Klocke.  And  you?  A.    Yes,  sir. 

Q.     Four  of  us,  is  that  correct?  A.    Yes. 

Q.  And  what  was  the  distance  that  was  checked 
or  did  you  see  that  distance  checked? 

A.    A  mile  and  three-tenths. 

Q.     And  how  many  times  was  it  checked? 

A.    Twice. 

Q.     And  how  ?  A.     By  a  car. 

Q.    I  see.  All  right,  and  did  you  make  any — 
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shortly  after  this  accident  occurred,  did  you  check 

any  other  distances?  A.    Yes. 

Q.     And  what  other  distances  did  you  check? 

A.  Checked  the  distance  from  where  she  went 
out  of  sight  by  Klocke's  until  she  got  to  the  rail- 
road track. 

Q.    Where  Erna  Mae,  you  mean? 

A.     Crossing. 

Q.  On  the  county  road,  where  she  went  out  of 
your  sight?  A.    To  the  crossing.   [96] 

Q.  Behind  the  trees  at  Klocke's  to  this  grade 
crossing?  A.     Yes,  sir. 

Q.  All  right,  and  what  was  the  distance  you 
found  there? 

A.     Three- tenths  of  a  mile. 

Q.  Three-tenths  of  a  mile.  And  you  did  that 
shortly  after  this  accident?  A.    Yes,  sir. 

Q.    And  kept  those  measurements? 

A.    Yes,  sir. 

Q.  Will  you  tell  me  whether  that  measurement 
has  been  rechecked?  A.     Yes,  sir. 

Q.  That  is  the  measurement  from  Klocke's  place 
down  to  the  highway?  A.    Yes,  sir. 

Q.    And  when  was  it  rechecked? 

A.     Last  Friday. 

Q.    And  who  was  there? 

A.    Mr.  Etter  and  Mr.  Conner 

Q.     Connelly. 

A.     Connelly,  Mr.  Klocke  and  me. 

Q.  I  see.  And  what  was  the  measurement  that 
it  checked  out? 
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A.    That  was  three-tenths  of  a  mile. 

Q.  Three-tenths  of  a  mile.  Now,  when  Ema  Mae 
left  that  [97]  morning,  had  she  driven  down  there 
before?  A.    Yes,  sir. 

Q.  I  see.  And  could  you  estimate,  could  you  tell 
her  speed? 

A.  Well,  I  figured  it  was  around  25  to  30  miles 
an  hour. 

Mr.  McKevitt:  I  think  the  point  should  be  fixed 
where  he  is  talking  about  the  speed,  if  your  Honor 
please. 

The  Court:    Yes. 

Q.  (By  Mr.  Etter) :  When  you  observed  her 
car  traveling  in  the  direction  down  the  county  road 
toward  Klocke's  and  before  it  disappeared  from 
view,  did  you  have  a  chance  to  observe  it? 

A.    Yes,  sir. 

Q.  And  did  you  have  a  chance  to  observe  the 
speed?  Could  you  see  the  speed  or  approximately 
at  which  she  was  traveling? 

A.  Well,  I  figured  it  was  around  25  or  30  miles 
an  hour. 

Q.    You  figured  it  was  about  that? 

A.    Uh-huh. 

Q.    You  watched  her  drive  it  before? 

A.    Yes,  sir. 

Q.    Had  you  driven  with  her?  A.    Yes,  sir. 

Q.  And  she  had  driven  with  you.  And  you  had 
watched  her  before,  had  you?  A.    Yes,  sir. 

Q.  And  it  is  on  that  basis  you  make  this  esti- 
mate ?  A.    Yes. 


102       Nortliern  Pacific  Raihvay  Company  vs. 

(Testimony  of  Ernest  Everett.) 

Q.  Wliat  did  Erna  Mae  do  around  the  home 
place,  Mr.  Everett?  Did  she  help  out  around  the 
home  place? 

A.  Well,  she  helped  me  most  all  the  time  when 
she  was  out  of  school. 

Q.    And  in  what  way? 

A.  Well,  she  done  plowing,  30  acres,  of  that 
spring  we  had  the  plow. 

Mr.  McKevitt:    Did  what? 

A.    We  had  to  plow. 

Mr.  Etter:  About  30  acres  of  plowing  during 
the  spring. 

A.     During  her  school  vacation. 

Q.     Could  she  operate  the  tractor? 

A.    Yes,  sir. 

Q.  And  the  other  mechanized  equipment  on  the 
farm  ? 

A.     Raked  hay,  mowed  the  hay. 

Q.     I  mean,  did  she  work  right  along  with  you? 

A.    Yes,  sir. 

Q.     During  the  summer  and  spring  vacations? 

A.    Yes,  sir. 

Q.  She  did.  On  the  farm,  doing  farm  work.  All 
right.  Do  you  know  whether  or  not  she  had  ever 
worked  out?  Did  she  work  out?  [99] 

A.  Well,  she  had  before  she  came,  she  used  to 
drive  a  tractor  back  there  for  the  neighbor  when 
he  was  hauling  hay  into  the  bam,  you  know. 

Q.  Had  she  ever  worked  for  Mr.  Klocke,  do  you 
know? 
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A.  Well,  she  had  been  up  there  an  awful  lot  of 
the  time. 

Q.  Been  up  there.  Now,  had  you  been  over  this 
crossing  yourself  sometime  prior  to  this  accident? 

A.    Yes,  sir. 

Q.    Had  you  been  over  it? 

A.  The  day  before.  The  day  before,  we  were  in 
town  on  Friday. 

Q.  The  day  before  you  had  been  in  town  on 
Friday.  Now,  will  you  describe  to  the  jury,  aside 
from  the  pictures  that  are  here,  the  approach  and 
the  view  that  you  have  as  you  come  around?  Will 
you  tell  them  whether  there  are  curves,  or  just 
what  is  the  approach  along  that  highway  as  you 
turn  across  that  grade  crossing  to  go  to  Ellensburg? 
Will  you  just  describe  to  the  jury  in  your  own 
words  just  immediately  before  this  accident  hap- 
pened on  Friday? 

A.  I  always  pull  up  there  and  slow  down,  shift 
down  or  something,  to  get  up  over  that  thing,  bo- 
cause 

Q.    You  mean 

A.  Shift  down,  it  was  a  sharp  bend  coming  up 
over  and  [100]  hitting  them  plank,  you  had  a  very 
good  chance  of  stalling  your  car  if  you  didn't. 

Q.    What  do  you  mean  there  is  a  sharp  bend? 

A.  Well,  you  come  up  along  parallel  with  the 
railroad,  then  you  have  to  turn  right  up  and  cross 
the  crossing. 

Q.  I  see.  Did  you  cross  the  crossing  on  a  turn, 
or  was  there  a  straight  or  direct  approach  to  it? 
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A.  Turn  across  it  on  a  turn.  That  is  the  reason 
you  had  to  practically  slow  down  at  the  crossing. 

Q.  I  see.  And  had  you  crossed  the  crossing  a 
number  of  times  before  that?  A.    Yes,  sir. 

Q.  And  what  was  the  condition,  generally,  of  the 
approach  next  to  that  planking?  Was  it  good  or 
was  it  bad? 

A.     I  would  say  it  was  bad. 

Mr.  McKevitt:  Object  to  the  form  of  that  ques- 
tion. He  can  describe  the  condition. 

The  Court:    Yes,  I  will  sustain  the  objection. 

Q.  (By  Mr.  Etter) :  All  right,  what  was  the 
condition  during  the  times  you  had  been  using  it? 

A.     I  would  say  it  was  bad. 

Mr.  McKevitt:  Object  to  that  and  move  that 
the  answer  be  stricken  and  the  jury  instructed  to 
disregard  it. 

Mr.  Etter :  He  can  certainly  say  what  he  thought 
about  it.  [101] 

The  Court:  Well,  I  think  he  should  describe  it. 
"Bad"  doesn't  mean  anything. 

Q.     fBy  Mr.  Etter)  :    Tell  us. 

A.  The  gravel  had  been  dug  out  from  the  cars, 
you  see,  in  making  that  bend  and  had  made — and 
that  made  a  jump-up  to  get  up  on  the  railroad. 

O.  A  jump-up  to  get  up  on  the  crossing?  How 
do  you  mean,  now,  a  jump-up? 

A.  Well,  you  know,  you  had  to  hit  them  plank 
and,  naturally,  you  would  have  to  goose  your  car 
in  order  to  hit  them   and  make  the  turn  beside. 
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You  couldn't  go  across  40  miles  an  hour  because 

you  had  to  stop  and  i^retty  near  make  a  turn. 

Q.    I  see,  to  go  over  it?  A.    Yes. 

Q.  What  was  the  condition,  when  you  had 
driven  over  it  the  day  before,  as  to  visibility  up  to 
see  a  train  coming  the  other  way  or  coming  up  from 
under  the  underpass  from  the  east  to  Ellensburg? 

A.  Very  hard  to  see  a  train  until  you  got  on  the 
crossing. 

Q.    And  why  was  that? 

A.  Because  you  was  going  right  with  the  rail- 
road, parallel  to  the  railroad  track. 

Q.    Yes?  [102] 

A.     You  couldn't 

Q.  And  what  else?  What  was  the  condition  of 
the  brush  around  and  along  the  right  of  way? 

Mr.  McKevitt:    On  what  particular  day? 

Q.  (By  Mr.  Etter) :  On  the  day  before  this 
accident  happened,  when  you  drove  to  town? 

A.     It  has  been  bad,  been  bad  all  the  time. 

Mr.  McKevitt:  I  object  to  that  answer,  if  your 
Honor  pleases,  and  move  the  jury  be  instructed  to 
disregard  it. 

Mr.  Etter:  You  can't  say  it  is  bad;  tell  us  what 
it  looked  like. 

The  Court:  The  jury  will  disregard  the  state- 
ment that  was  made  that  it  was  "bad."  He  can 
state  in  detail  why  he  considered  it  bad. 

Q.     (By  Mr.  Etter)  :    Give  your  opinion. 

A.     Growed  up  with  brush. 

Q.    Beg  pardon? 
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A.     Growed  up  with  brush  all  along  there. 

Q.     I  didn't  hear  you,  Mr.  Everett? 

A.  I  say  it  growed  uj),  the  brush  along  the  right 
of  way  there. 

Q.     The  brush  had  grown  up,  is  that  it? 

A.     Yes,  made  it  harder. 

Q.  Could  you  see  with  ease  through  there  back 
up  to  the  [103]  underpass  or  overpass  on  the  day 
prior  to  this  accident? 

A.    You  could  see  if  you  got  up  on  the  crossing. 

Q.    I  see. 

Mr.  McKevitt:    What  was  that  answer? 

Mr.  Etter:  You  couldn't  until  you  got  on  the 
crossing. 

Q.  That  was  the  condition  on  the  day  before 
the  accident  when  you  drove  over  there? 

A.     Yes,  sir. 

Q.    Beg  your  pardon?  A.    Yes,  sir. 

Q.  I  see.  Now,  had  these  conditions,  that  is,  the 
condition  of  the  planking  and  the  visibility  with 
respect  to  the  brush,  had  that  existed  there  for 
sometime  ? 

A.  I  suppose  it  had,  been  there  ever  since  I  had 
been  there. 

Q.  I  see.  Well,  now,  tell  me  this,  were  there  any 
signs,  were  there  any  signs 

A.    Road  signs? 

Q.  Road  signs — just  a  moment — either  on  the 
south  side,  any  road  signs  on  the  south  side  away 
and  off  of  the  main  crossing  indicating  the  pres- 
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ence  of  a  grade  crossing  ahead  on  the  day  prior  to 

this  accident?  [104] 

A.     What  do  you  mean,  what  kind  of  signs? 

Q.  Well,  any  crossing  signs  saying  "Railway 
Crossing  Ahead"? 

A.     There  was  a  railroad  crossing  sign  there. 

Q.    Beg  pardon? 

A.  There  was  a  railroad  crossing  sign  there. 
There  was  no  stop  signs. 

Q.  But  what  I  am  trying  to  get  at,  where  was 
the  railroad  crossing  sign  at  the  crossing? 

A.    At  the  crossing. 

Q.  Yes,  I  am  asking  if  there  were  any  signs 
down  toward  your  place?  A.    Oh,  no,  no. 

Q.  20  or  30  or  40  feet  along  this  highway,  in- 
dicating that  there  was  a  railroad  crossing  ahead? 

A.    No. 

Q.     Beg  your  pardon?  A.     No. 

Q.    Where  was  the  only  sign? 

A.  The  railroad  sign  on  the  other  side  of  the 
crossing,  and  that  was  all. 

Q.    I  see. 

The  Clerk:  Marking  Plaintiff's  14,  15  and  16 
for  identification,  your  Honor. 

Q.  (By  Mr.  Etter) :  Handing  you  the  Plain- 
tiff's Exhibit  [105]  No.  14  for  identification,  with- 
out going  into  details,  will  you  tell  me  what  that 
represents?  A.     Funeral  expenses. 

Q.  Funeral  expenses.  That  you  and  Mrs.  Everett 
paid  as  a  result  of  her  death?  A.    Yes,  sir. 
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Mr.  McKevitt:  If  you  mil  show  them  to  me, 
Mr.  Etter,  maybe  we  can  agree. 

Mr.  Etter:     All  right. 

(Exhibits  handed  to  Mr.  McKevitt.) 

Mr.  McKevitt:    No  objection. 

The  Court:  They  will  be  admitted,  then.  Does 
that  apply  to  14,  15  and  16,  then? 

Mr.  Etter:    Yes,  your  Honor,  14,  15  and  16. 

(Whereupon,  the  said  bills  were  admitted  in 
evidence  as  Plainti:ff's  Exhibits  Nos.  14,  15 
and  16.) 

Mr.  McKevitt:     What  do  they  total? 

Mr.  Etter:  14,  15  and  16.  The  14  is  $463.60; 
15 

Mr.  McKevitt:    What  is  that  for? 

Mr.  Etter:    Fmieral  expenses. 

Mr.  McKevitt:    Funeral.  [106] 

Mr.  Etter:  And  grave  markers,  $267.50;  stone 
and  cemetery  lot,  $101.66. 

Mr.  McKevitt:    $101.66? 

Mr.  Etter:    That  is  correct. 

Q.  The  Dodge  truck  that  you  had,  Mr.  Everett, 
were  you  able  to  realize  anything  on  that  truck 
after  the  accident?  A.     No,  sir. 

Q.  Was  it  written  off,  or,  rather,  did  you  charge 
it  off  as  a  total  loss? 

A.     It  was  a  complete  wreck. 

Q.  It  \vas  a  complete  wreck.  You  had  had  it 
how  long,  did  you  say? 

A.  Well,  I  got  it  in  the  fall  of  '50  before  I 
came  out  here. 
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Q.     The  fall  of  what?  A.     '50. 

Q.    Before  you  came  here? 

A.    Yes,  to  move  out  with. 

Q.  I  see.  What  was  its  mechanical  condition 
so  far  as  your  using  it  was  concerned? 

A.     Seemed  to  run  pretty  good. 

Mr.  McKevitt:     I  didn't  get  the  answer? 

A.  It  run  pretty  good.  I  used  it  going  to  work 
all  the  time,  back  and  forth  to  work.  [107] 

Q.  (By  Mr.  Etter) :  You  had  used  it  continu- 
ously, had  you? 

A.     Yes. 

Q.    Up  until  the  time  it  was  destroyed? 

A.    Yes. 

Mr.  Etter:  I  think  that  is  all  at  the  present,  Mr. 
Everett. 

The  Court:  Just  a  moment.  There  will  be  some 
cross-examination. 

Mr.  McKevitt:  May  I  proceed  with  cross-ex- 
amination? 

The  Court:     Yes,  you  may  proceed. 

Cross-Examination 

Q.  (By  Mr.  McKevitt) :  Mr.  Everett,  with  ref- 
erence to  the  condition  of  the  crossing  itself,  the 
planking,  do  I  understand  that  the  day  following 
the  accident  you  made  some  observations  about  its 
condition;  is  that  correct? 

A.    I  went  to  town  the  day  before. 

Q.    Pardon? 
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A.  I  had  crossed  it  the  day  before  on  the 
Friday. 

Q.  You  went  back  and  made  some  measure- 
ments, I  understood'? 

A.     Oh,  yes,  afterwards. 

Q.    When  was  that,  please? 

A.    About  a  week  afterwards. 

Q.    About  a  week  afterwards?  [108] 

A.     Somewhere  along  there. 

Q.  Did  you  make  any  observation  of  the  plank- 
ing condition  when  you  went  up  there  immediately 
folllowing  the  unfortunate  death  of  your  daughter, 
that  day? 

A.  Measured  the  plank  with  a  ruler  I  had  in 
the  car  there. 

Q.     At  that  time?  A.     At  that  time,  yes,  sir. 

Q.  What  you  are  talking  about  is  the  planking 
on  the  outside  of  the  rail,  aren't  you? 

A.    Yes,  sir. 

Q.     Toward   your   home?  A.    Yes,    sir. 

Q.     Is  that  correct?  A.     Yes,  sir. 

Q.  And  the  width  of  the  planking  was  what; 
that  is.  outside  planking,  what  was  the  width  that 
you  measured  it? 

A.  Well,  I  think  they  are  around  about  14 
inches,  the  planks.  Oh,  you  mean  the  thickness? 

Q.     The  thickness? 

A.     Oh,  yes,  four  inches. 

Q.     Four  inches,  and  about  14  inches  wide? 

A.    Yes. 

Q.     Now,  you  say  that  some  diri  on  that  plank- 
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ing,  that  outside  planking,  had  been  kicked  away 
so  there  was  some   [109]  kind  of  a  depression  as 
you  went  over  it;  is  that  correct?  A.    Yes. 

Q.  And  did  that  depression  extend  the  full 
length  of  this  outside  planking?  A.    Yes,  sir. 

Q.  And  you  made  a  very  thorough  examination 
of  the  planking  on  that  day?  A.    Yes. 

The  Clerk:  Defendant's  17  and  18  for  identifica- 
tion. 

Mr.  McKevitt:  Now,  with  reference  to  Defend- 
ant's Exhibits  17  and  18  for  identification,  I  have 
shown  these  to  Mr.  Etter  and  I  think  I  am  correct 
in  saying  that  he  will  stipulate  there  is  no  necessity 
for  their  identification  and  that  they  were  also 
taken  on  the  10th  of  March,  two  days  after  the 
accident. 

Mr.  Etter:  That  is  correct,  and  I  so  stipulate 
and  have  no  objection. 

The  Court:    All  right. 

Q.  (By  Mr.  McKevitt) :  Showing  you  Defend- 
ant's Exhibit  17,  will  you  please  examine  that? 

A.     This  was  taken 

Q.  The  camera  is  east  of  the  crossing,  showing 
a  close-up  of  the  crossing  and  view  to  the  west. 
That  is  looking  toward  the  west,  you  see.  [110] 

A.     Looking  to  the  west? 

Q.    Yes. 

A.     This  would  be  on  the  west  side,  is  that  it? 

Q.    Well,  you  are  looking 

A.  Well,  we  are  looking  west,  but  this  is  the 
approach  on  this,  going 
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Q.    Yes. 

A.     going  north? 

Q.  On  the  left-hand  side  of  the  photograph,  you 
are  going  north  away  from  your  house. 

A.    Yes,  I  see,  uh-huh. 

Q.  Is  that  a  fair  representation  of  the  condition 
of  that  crossing  as  it  existed  on  March  8th  of 
1952? 

A.     I  would  say  maybe  a  fair,  yes. 

Q.  Well,  is  it  a  good  representation  of  the  con- 
dition that  existed  on  that  date,  two  days  after  the 
accident,  it  was  taken,  this  photograph,  it  happened 
this  photograph  was  taken? 

A.  Plain  view,  that  is  a  very  plain  view,  very 
plain. 

Q.     You  would  say  it  is  a  fair  representation? 

A.    Yes. 

Mr.  McKevitt:  Offer  it  as  part  of  the  cross- 
examination  of  this  witness. 

The  Court:    That  is  17,  isn't  it? 

Mr.  McKevitt:    Yes,  your  Honor.  [Ill] 

The  Court:    It  will  be  admitted. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Defendant's  Exhibit 
No.  17.) 

Mr.  McKevitt:  May  I  offer  it  to  the  jury  and 
pass  it  along? 

Mr.  Etter:  Well,  counsel,  I  was  going  to  sug- 
gest, I  thought  we  would  try  to  get  all  of  these 
pictures  in  and  if  we  could  agree  to  let  the  jury 
take  15  minutes  in  the  morning  and  look  at  all 
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the  pictures  so  we  don't  have  to  keep  passing  them 
around.  I  didn't  do  that  because  I  thought  it  would 
be  slower.  I  have  a  whole  bunch  of  them. 

Mr.  McKevitt:  I  will  abide  by  whatever  his 
Honor  thinks  is  necessary  to  expedite  the  trial. 

Mr.  Etter:  I  should  like  to  get  an  agreement 
from  you  on  that  to  expedite  the  matter.  When  we 
have  all  the  exhibits  in,  the  jury  may  have  an  op- 
portunity while  we  are  not  in  the  middle  of  an  ex- 
amination to  avoid  distraction  by  examining  them 
all. 

The  Court:  I  think  there  are  disadvantages  to 
that,  too.  If  you  wait  too  long  after  the  explana- 
tory testimony  is  given,  it  is  going  to  be  difficult 
for  the  jurors  to  remem])er  which  picture  is  which 
and  what  it  represents,  so  I  [112]  think  if  either 
counsel  wishes  to,  just  start  in  and  pass  them  all 
around  and  take  the  time  to  do  it. 

Mr.  Etter:  All  right,  your  Honor,  I  think  I  will 
do  that. 

The  Court:  The  order  in  which  they  are  num- 
bered there,  if  that  is  the  order  you  want  them 
to  go  around. 

(All  photographic  exhibits  handed  to  jury.) 

Mr.  McKevitt:  I  will  wait  this  examination  by 
the  jury,  then. 

The  Court :  Yes,  I  think  that  perhaps  that  would 
be  the  most  orderly  way,  just  give  the  jurors  an 
opportunity  to  look  at  them  one  at  a  time  and  pass 
them  along. 

Mr.  Garber,  if  you  will  just  look  at  them  and 
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then  as  you  have  finished  with  one,  pass  it  along, 

we  will  keep  them  moving  that  way. 

Mr.  Etter:  I  might  tell  the  jury,  as  to  my  photo- 
graphs, if  they  will  look  on  the  back,  they  can  tell 
what  the  photograph  is  about,  and  Mr.  McKevitt 
has  appended  to  his  the  direction  that  I  have 
agreed  may  stay  on  there  for  the  jury's  guidance. 

The  Court:  I  see.  If  there  is  some  explanatory 
matter  on  the  back,  I  think  they  may  look  at  it. 

Mr.  McKevitt:    Is  the  jury  finished,  your  Honor? 

The  Court:  You  may  proceed  when  you  are 
ready. 

Mr.  McKevitt:  I  was  waiting,  I  didn't  know 
the  jury  is  finished.  [113] 

The  Court:    The  back  row  haven't  quite  finished. 

Mr.  McKevitt:     Shall  I  wait? 

The  Court:    Yes,  might  as  well  wait. 

All  right,  Mr.  McKevitt,  you  may  proceed. 

Mr.  McKevitt:    Thank  you,  your  Honor. 

The  Clerk:  Your  Honor,  these  defendant's 
photographs  that  I  have  now  marked  commence 
with  Xo.  19  and  end  with  No.  31. 

The  Court:    What  was  18? 

The  Clerk:     18  is  one  of  the  others. 

Mr.  McKevitt:    I  am  getting  to  18  right  now. 

The  Court:    All  right.  And  how  far  do  they  go?' 

The  Clerk:     Through  31. 

The  Court:    All  right. 

Mr.  McKevitt:  Offer  as  part  of  the  cross-exami- 
nation of  this  witness  Defendant's  Exliibit  17  for 
identification. 


Ernest  Everett  115 

(Testimony  of  Ernest  Everett.) 

Mr.  Etter:    No  objection. 

The  Court:     It  has  been  admitted. 

Mr.  McKevitt  (To  the  jury) :  You  can  pass 
that  along,  if  you  will. 

Q.  Showing  you  Defendant's  Exhibit  No.  18 
for  identification,  your  counsel  has  stipulated  that 
that  photograph  was  taken  March  10th,  two  days 
after  the  accident,  and  [114]  in  that  the  camera  is 
west  of  the  crossing  and  facing  toward  the  east. 

Now,  will  you  examine  that,  please? 

A.     That  is  on  the  west  side  of  the  crossing? 

Q.  The  camera  is  west  of  the  crossing  and  look- 
ing toward  the  east. 

A.     Toward  the  underpass? 

Q.     That's  right. 

A.    Wliere  is  the  camera  sitting? 

Q.  Well,  it  is  in  about  the  center  of  the  track. 
Is  that  a  fair  representation?  A.    Yes. 

Q.  Of  the  condition  of  that  crossing  as  it  existed 
on  March  8th? 

A.  From  the  center  of  the  track,  not  from  the 
approach  of  the  track. 

Q.     I  am  talking  about  the  outside  planking? 

A.     It  is  taken  from  the  center  of  the  track? 

Q.     That's  right.  A.    Yes,  sir. 

Q.     That  is  a  fair  representation? 

A.    Yes,  sir. 

Mr.  McKevitt:  Offer  it  as  part  of  the  cross- 
examination  of  this  witness. 

The  Court:  It  will  be  admitted,  then.  That  is 
18,  [115]  isn't  it? 
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Mr.  McKevitt:    Yes,  your  Honor. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Defendant's  Exhibit 
No.  18.) 

Q.  Now,  Mr.  Everett,  if  I  understood  your  testi- 
mony correctly,  you  stated  that  one  approaching 
that  crossing  that  date,  as  your  daughter  did,  would 
not  have  any  view  of  that  track  toward  the  east, 
toward  the  viaduct,  imtil  the  truck  got  where,  how 
far  from  the  crossing?  Did  you  say  almost  on  it? 

A.    Almost  on  it. 

Q.  Well,  do  you  mean  on  it,  or  what  do  you 
mean  by  almost? 

A.     Well,  practically  on  the  crossing. 

Q.    Well A.     The  approach. 

Q.  Assuming  the  front  end  of  the  truck  was  10 
feet  from  the  nearest  rail,  what  view  toward  the 
Milwaukee  viaduct  would  one  have  if  they  looked 
in  that  direction  ?  How  far  up  the  track  could  they 
see  if  the  front  end  of  the  truck  was  10  feet  from 
there  on  into  the  crossing,  how  far  up  the  track 
could  they  see  on  March  8,  1952?  [116] 

A.     To  the  east? 

Q.  Yes,  the  direction  from  which  this  train 
came? 

A.    Well,  you  couldn't  see  very  far. 

Q.  Well,  could  you  see  any  distance  up  the 
track  ? 

A.    Might  see  a  little  ways,  probably. 

Q.    You  have  in  mind,  now 

A.    Because  you  was  still  on  the  turn. 
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Q.    Understand  my  question- 


A.    You  are  still  making  the  turn. 

Q.  Assuming  that  on  March  8,  1952,  you  were 
driving  this  Dodge  truck  and  you  stopped  it  with 
the  front  end  of  the  truck  10  feet  from  the  closest 
rail  and  you  looked  to  the  east,  how  far  up  that 
track  could  you  see,  if  you  could  see  up  the  track 
at  all? 

A.  Well,  if  you  stopped  and  looked,  twisted 
your  head  around  and  looked,  you  probably  could 
see  up  there  quite  a  little  ways. 

Q.  Well,  when  you  are  10  feet  from  the  track, 
the  approach,  as  you  will  notice  by  this  map,  is 
almost  at  right  angles,  isn't  it,  to  the  track? 

A.     In  crossing  the  track  at  10  feet,  huh? 

Q.  When  you  are  10  feet  from  the  track,  you 
are  almost  at  right  angles  to  the  track,  is  that 
right  ? 

A.  Well,  I  suppose  you  was  making  a  right 
angle  at  that  distance.  [117] 

Q.  Well,  now,  you  stop  your  truck  10  feet  from 
that  track — she  was  going  north,  wasn't  she? 

A.    Yes. 

Q.  And  that  train  is  coming  from  the  west,  isn't 
it  ?  A.    From  the  east. 

Q.     From  the  east?  A.    Yes. 

Q.  So  what  she  would  be  doing  driving  north, 
she  would  look  to  the  east.  Now,  if  when  she  got 
10  feet  from  that,  with  the  front  of  her  truck  10 
feet  from  the  track,  she  looked  in  that  direction, 
she  could  have  seen  that  train  clear  back  beyond 
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the   Milwaukee  viaduct,   couldn't  she?  You  know 

that  to  be  the  fact?  A.    I  don't  think  so. 

Q.    You  don't  think  so.  And  isn't 

A.  Because  you  was  coming  up  a  raise  there  to 
make  that  bend. 

Q.  I  am  assuming  all  of  the  conditions  that  ex- 
isted there  on  March  8,  1952,  and  you  said  you  had 
been  over  the  track  the  day  before  it,  hadn't  you? 

A.    Yes. 

Q.     In  this  truck?  A.     Yes. 

Q.  The  same  truck.  And  the  conditions  on 
March  7th  were  the  same  as  they  were  on  March 
8th,  weren't  they?  [118]  A.    Yes. 

Q.  Well,  assuming  that  on  the  day  before  you 
were  driving  that  truck,  isn't  it  a  fact  that  when 
the  front  end  of  your  truck  gets  10  feet  from  the 
closest  rail,  you  can  see  up  that  track  over  a 
thousand  feet,  can't  you? 

A.  Well,  I  never  measured  it,  I  couldn't  say 
just  how  far  you  can  see  up  there. 

Q.     Can  you  see  500  feet  up  the  track? 

A.  If  you  get  on  the  crossing,  you  can  see  the 
whole  length  of  the  track. 

Q.  I  am  not  talking  about  that,  I  am  talking 
with  the  front  end  of  the  truck  10  feet  from  the 
closest  rail.  A  person  in  that  Dodge  truck,  sitting 
where  she  was  sitting,  could  see  up  that  track  at 
least  a  thousand  feet  or  more,  couldn't  they? 

A.  Well,  I  couldn't  say  to  that  just  how  far 
you  could  see. 

Q.     Can  you  give  the  jury  any  idea,  under  those 
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conditions,  how  far  you  could  see  up  that  track,  if 

at  all? 

A.  I  know  when  you  get  on  the  crossing,  you 
can  see  the  whole  length  of  the  track.  Probably  if 
you  got  your  front  wheels  on  it,  you  could  see. 

Q.  Well,  then,  I  won't  pursue  it.  Are  you  unable 
to  answer,  under  the  conditions  I  have  described, 
when  the  front  end  of  the  truck  is  10  feet  from 
the  closest  rail?  [119] 

A.  When  you  are  making  a  bend,  it  is  pretty 
hard  to  turn  your  head  and  look  back. 

Q.  But  you  are  not  making  any  bend  when  you 
are  10  feet  from  the  track,  you  are  almost  at  right 
angles  to  the  track.  A.    At  ten  feet? 

Mr.  Etter:  Just  a  minute,  just  a  minute.  You 
are  assuming  something  that  isn't  in  the  proof  and 
isn't  on  the  map,  Mr.  McKevitt. 

Mr.  McKevitt:    Look  at  the  map. 

Mr.  Etter:    Go  look  at  it. 

The  Court:    Proceed  with  the  examination. 

Q.  (By  Mr.  McKevitt) :  One  inch  on  the  map, 
Mr.  Everett,  equals  20  feet  on  the  ground.  Isn't  it 
a  fact  when  the  truck  comes  up  there  and  its  front 
end  is  10  feet  away,  it  is  almost  at  right  angles  to 
the  railroad  track?  A.    At  10  feet? 

Q.    Yes.  A.    According  to  that  map. 

Q.  Well,  all  right,  then,  the  train  is  coming  in 
this  direction,  the  truck  is  going  in  that  direction. 
All  she  would  have  to  do  is  turn  her  head  to  the 
right  and  she  can  see  up  that  track  on  that  date 
for  over  a  thousand  feet,  with  the  front  end  of 
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that  truck  10  [120]  feet  from  the  closest  rail?  Now, 

isn't  that  the  fact?  A.     (No  response.) 

Q.    Pardon  me? 

A.  I  couldn't  say,  I  never  measured  just  how 
far  you  could  see. 

Q.  And  isn't  it  a  fact  that  when  a  driver  such 
as  she  was  on  that  date,  that  when  she  is  20  feet 
from  that  rail,  by  a  slight  turn  of  her  head  she 
has  a  clear  view  up  that  track  clear  to  the  Milwau- 
kee underpass  and  further,  isn't  that  rioht,  at  20 
feet? 

Mr.  Etter:  I  am  going  to  object  to  the  form  of 
these  questions.  He  might  ask  him  about  his  ex- 
perience. These  assumptions  about  if  she  turned 
her  head  slightly  is  without  any  definition  of  slight 
or  anything  else  on  those  hypothetical  questions.  I 
have  no  objection  to  him  asking  Mr.  Everett  if  he 
was  driving  and  he  turned  such  and  could  or  could 
not  see,  but  I  don't  know  how  we  could  assume 

The  Court:  Well,  I  think  that  objection  is  well 
taken. 

Q.  (By  Mr.  McKevitt) :  Well,  assuming  then, 
that  the  day  of  this  accident  you  were  driving  that 
same  truck,  isn't  it  a  fact  that  when  the  front  end 
of  that  truck  was  20  feet  from  the  closest  rail,  that 
there  is  no  obstruction  to  view  up  that  track  clear 
to  the  Milwaukee  viaduct  and  further?  Now,  that 
is  the  truth,  isn't  it?  [121] 

A.     I  wouldn't  say  that. 

Q.    Well,  can  you  give  us  any  idea? 

A.     Still  making  a  bend,  you  can't  see  when  you 
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are  making  a  bend  until  you  start  across  the  track. 

Q.    Is  it  your 

A.    You  are  below  the  track  when  you 


Q.  Is  it  your  testimony  that  before  anyone  could 
have  seen  that  train  approaching  on  that  date,  that 
a  portion  of  that  truck  had  to  get  on  the  closest 
rail?  Is  that  your  testimony"? 

A.    Before  you  could  see,  you  mean? 

Q.    Yes,  before  you  could  see  the  engine? 

A.  I  imagine  the  front  end  would  have  to  be 
on  that  rail. 

Q.  I  want  to  show  you  Defendant's  Exhibit  No. 
20  for  identification,  or  No.  19,  rather,  and  it  is 
agreed  that  the  camera  in  that  instance  was  250 
feet  east  of  the  crossing,  see.  That  is  looking  in 
the  direction  in  which  the  train  was  going,  250  feet 
east  of  the  crossing,  and  it  is  facing  west.  Now,  that 
is  a  fair  representation  of  the  condition  of  the 
track  and  the  vegetation  on  either  side  there,  isn't 
that  true?  A.    Yes. 

Q.     Isn't  that  correct? 

Mr.  McKevitt:  Offer  it  as  part  of  the  cross- 
examination  of  this  witness.  [122] 

Mr.  Etter:  Let  me  take  a  look  at  it,  just  a 
minute. 

I  have  no  objection. 

The  Court:    It  will  be  admitted. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Defendant's  Exhibit 
No.  19.) 
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Q.  (By  Mr.  McKevitt) :  Examine  Defendant's 
Exhibit  iSTo.  20,  and  it  is  agreed  between  coun- 
sel and  myself  that  at  that  point  the  camera  is  300 
feet  east  of  the  crossing  facing  west.  That  is  a 
fair  representation  of  the  track  and  the  vegetation 
as  it  existed  on  March  8,  1952,  the  date  of  the 
accident,  is  it  not?  A.    Yes,  sir. 

Mr.  McKevitt:     Offer  it  in  evidence. 

Mr.  Etter:    No  objection. 

The  Court :    It  will  be  admitted.  Defendant's  20. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Defendant's  Exhibit 
No.  20.) 

Q.  (By  Mr.  McKevitt) :  Showing  you  Defend- 
ant's Exhibit  [123]  No.  21  for  identification,  it  is 
agreed  between  your  counsel  and  myself  that  was 
taken,  all  these  photographs,  two  days  after  the  ac- 
cident happened.  There  the  camera  is  350  feet  east 
of  the  crossing  and  facing  west.  That  is  a  fair 
representation  of  the  track  and  the  conditions  on 
either  side,  is  it  not,  as  they  existed  on  the  day 
of  the  accident?  A.    Yes. 

Mr.  McKevitt:     Offer  it  in  evidence. 

Mr.  Etter:     No  objection. 

The  Court:    It  will  be  admitted. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Defendant's  Exhibit 
No.  21.) 

Q.     (By  Mr.  McKevitt) :    Showing  you  Defend- 
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ant's  Exhibit  No.  23  for  identification,  it  is  stipu- 
lated between  us  and  your  counsel  that  there  the 
camera  is  450  feet  east  of  the  crossing  facing  west. 
That  is  a  fair  representation  of  the  conditions  exist- 
ing on  that  date,  track  and  on  either  side,  is  it  not  ? 

A.    Yes,  sir. 

Mr.  McKevitt:    Offer  it  in  evidence. 

Mr.  Etter:    No  objection.  [124] 

The  Court:     It  will  be  admitted. 

Q.  (By  Mr.  McKevitt) :  Showing  you  Defend- 
ant's Exhibit  23,  and  it  is  stipulated  that  was  also 
taken  two  days  after  the  accident 

The  Court:  You  mentioned  that  last  one  as  23. 
I  wondered  if  you  had  intended  to  skip  22? 

Mr.  McKevitt:  22,  your  Honor,  I  made  a  mis- 
take, that  last  one  was  22. 

The  Court:  That  was  22  and  now  you  have  23. 
All  right,  22  will  be  admitted,  then. 

Mr.  McKevitt :    I  beg  your  pardon,  this  is  23. 

The  Court:    Yes,  all  right. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Defendant's  Exhibit 
No.  22.) 

Q.  (By  Mr.  McKevitt) :  That  is  a  fair  repre- 
sentation of  the  conditions  that  existed  on  that  date, 
is  it  not?  A.    Yes,  sir. 

Mr.  McKevitt:    Offer  it  in  evidence. 

Mr.  Etter:    No  objection. 

The  Court:    It  will  be  admitted.  [125] 
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(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Defendant's  Exhibit 
No.  23.) 

Q.  (By  Mr.  McKevitt)  :  Showing  you  Defend- 
ant's Exhibit  24  for  identification,  it  is  stipulated 
the  same,  the  camera  there  is  500  feet  east  of  the 
crossing  facing  westward,  taken  two  days  after- 
wards, and  that  is  a  fair  representation  of  the  con- 
ditions that  existed  on  the  date  of  the  accident,  is 
it  not?  A.    Yes,  sir. 

Mr.  McKevitt:    Offer  it  in  evidence. 

Mr.  Etter:     I  have  no  objection. 

The  Court:    It  will  be  admitted. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Defendant's  Exhibit 
No.  24.) 

Q.  (By  Mr.  McKevitt) :  Showing  you  Defend- 
ant's Exhibit  No.  25  for  identification,  it  is  stipu- 
lated that  the  camera  there  was  600  feet  east  of 
the  crossing  facing  westward.  That  is  a  fair  repre- 
sentation of  the  conditions  existing  on  the  day  of 
the  accident,  is  it  not?  A.    Yes,  sir.  [126] 

Mr.  McKevitt:     Offer  it  in  evidence. 

Mr.  Etter:    I  have  no  objection. 

The  Court:    It  will  be  admitted. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Defendant's  Exhibit 
No.  25.) 

Q.     (By  Mr.  McKevitt) :     Showing  you  Defend- 
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ant's  Exhibit  No.  26,  and  it  is  stipulated  that  that 
was  taken   two   days  after  the   accident   and   the 
camera  is  700  feet  east  of  the  crossing  facing  west- 
ward, and  that  is  a  fair  representation,  is  it  not? 

A.    Yes,  sir. 

Q.  And  those  structures  on  either  side  are  the 
sidewalls  of  the  IVIilwaukee  underpass,  are  they 
not?  A.     Yes,  sir. 

Mr.  McKevitt:     Offer  it  in  evidence. 

Mr.  Etter:    No  objection. 

The  Court:    That  was  26,  wasn't  it? 

Mr.  McKevitt:    26,  your  Honor. 

The  Court:     It  will  be  admitted,  then. 

Mr.  Etter:    Yes,  26,  your  Honor.  [127] 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Defendant's  Exhibit 
No.  26.) 

Q.  (By  Mr.  McKevitt) :  Showing  you  Defend- 
ant's Exhibit  for  identification  27,  it  is  stipulated 
that  was  taken  two  days  after  the  accident,  the 
camera  900  feet  east  of  the  crossing.  That  is  a  fair 
representation,  is  it  not,  of  the  conditions  existing 
that  day?  A.    Yes,  sir. 

Q.  And  the  structure  tliero  shown  in  the  Mil- 
waukee overpass,  is  it  not?  A.     Yes,  sir. 

Mr.  McKevitt:    Offer  it  in  evidence. 

Mr.  Etter:     No  objection. 

The  Court:     It  will  be  admitted. 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Defendant's  Exhibit 
No.  27.) 


126       Northern  Pacific  Railivay  Company  vs. 

(Testimony  of  Ernest  Everett.) 

Q.  (By  Mr.  JMcKevitt)  :  Showing  you  Defendant's 
Exhibit  No.  28  for  identification,  and  in  that  pic- 
ture the  camera  is  1,000  feet  east  of  the  crossing 
facing  westward,  that  is  a  fair  representation  of 
the  conditions,  is  it  not?  [128]  A.    Yes,  sir. 

Q.  On  the  date  of  the  accident.  And  that  also 
shows  the  Milwaukee  overpass,  doesn't  it? 

A.    Yes,  sir. 

Mr.  McKevitt:     Offer  it  in  evidence. 

Mr.  Etter:     No  objection. 

The  Court:    28  will  be  admitted. 

(Whereupon,  the  said  photograph  was  ad- 
mitted   in    evidence    as    Defendant's    Exhibit 

No.  28.) 

Q.  (By  Mr.  McKevitt):  Defendant's  Exhibit 
No.  29  for  identification,  the  camera  1,400  feet  east 
of  the  c]'ossing  facing  westward,  and  that  is  a  fair 
representation  of  the  conditions  that  existed  on  the 
day  of  the  accident?  A.    Yes,  sir. 

Mr.  McKevitt:    Offer  it  in  evidence. 

Mr.  Etter:     No  objection. 

The  Court:    29  will  be  admitted. 

Mr.  Etter:  Oh,  pardon  me  just  one  moment.  Yes, 
no  objection.  [129] 

(Whereupon,  the  said  photograph  was  ad- 
mitted in  evidence  as  Defendant's  Exhibit 
No.  29.) 

Q.  (By  Mr.  McKevitt) :  Showing  you  the  De- 
fendant's Exhibit  No.  30  for  identification,  which 
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is  a  panoramic  view,  a  combination  of  several  pic- 
tures, 1,  2,  3  and  4  are  several  pictures  facing  east 
and  north,  camera  25  feet  south  of  the  crossing, 
will  you  examine  that  panorama,  please,  having  in 
mind  this  is  the  direction  in  which  your  daughter 
is  traveling  (indicating)  ? 

A.     The  camera  was  25  feet ? 

Q.     The  camera  is  25  feet  from  the  crossing. 

Mr.  Etter:  All  four  pictures  in  the  panoramic 
view,  Mr.  McKevitt? 

A.    The  camera  was  in  here,  then  (indicating)  ? 

Q.  (By  Mr.  McKevitt) :  Yes,  25  feet.  Isn't  that 
a  fair  representation  of  the  conditions  that  existed 
on  that  date  ?  A.     Yes,  sir. 

Mr.  McKevitt :    Offer  it  in  evidence. 

Q.  Now,  showing  you  Defendant's  Exhibit  31, 
which  is  a  panoramic  view  consisting  of  three  pic- 
tures and  the  camera  is  180  feet  south  of  the  cross- 
ing, looking  east  and  north.  Will  you  examine  that? 
It  was  taken  two  [130]  days  after  the  accident.  Is 
that  a  fair  representation  of  the  conditions  that 
existed  on  the  day  of  the  accident? 

A.     Yes,  sir. 

Mr.  McKevitt:     Offer  it  in  evidence. 

Mr.  Etter:    No  objection. 

The  Court:  All  right,  30  and  31  will  be  admitted, 
then.  . 

(Whereupon,  the  said  photographs  were  ad- 
mitted in  evidence  as  Defendant's  Exhibits 
Nos.  30  and  31.) 
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Mr.  McKevitt:    May  I  go  into  another  subject? 

The  Court:  I  think  I  will  just  wait  until  the 
jury  gets  through  looking  at  these  pictures  and 
then  adjourn. 

Mr.  McKevitt:    Very  well,  I  won't  go  into  it. 

The  Court :  All  right,  members  of  the  jury,  I  am 
going  to  excuse  you  until  10  o'clock  tomorrow 
morning.  Report  back  at  10  o  'clock  tomorrow  morn- 
ing for  resumption  of  the  trial,  and  please  remem- 
ber what  I  have  told  you  about  not  discussing  the 
case,  either  among  yourselves  or  with  anyone  else. 
Just  refrain  from  reading  anything  about  it  in 
the  papers  or  any  account  of  it  on  the  radio.  [131] 

You  may  be  excused  now. 

(Whereupon,  the  following  proceedings  were 
had  out  of  the  presence  of  the  jury:) 

The  Court:  It  has  been  my  practice  to  instruct 
the  jury  on  damages  that  they  can't  award  more 
than  the  amount  claimed  in  the  complaint.  I  have 
never  been  sure  whether  that  applied  to  detailed 
amounts  of  special  damages  claimed,  but  I  notice 
here,  according  to  my  calculation,  your  total  amount 
for  funeral  expenses  exceeds  the  amount  claimed 
in  the  complaint,  does  it  not?  I  think  you  allege  in 
the  complaint  $731.10,  and  my  computation  of  your 
three  items  here  is  $832.76. 

I  suggest,  if  you  wish  to  claim  the  larger  amount, 
that  you  amend  the  complaint  by  interlineation. 

Mr.  McKevitt:    I  would  have  no  objection  to  the 
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aineiidment  conforming  to  the  bills  that  Mr.  Etter 
has  put  in. 

Mr.  Etter :  I  will  make  that  formal  motion,  then, 
that  it  be  amended. 

The  Court:  Yes.  I  suggest  you  better  add  those 
up  or  have  the  Clerk  add  those  and  put  it  in  by 
interlineation  in  the  complaint. 

Mr.  Etter:    All  right,  your  Honor. 

The  Court:  That  would  be  more  accurate,  prob- 
ably, than  my  arithmetic.  [132] 

I  am  going  to  suspend  this  case  until  10  o'clock, 
but  I  have  another  short  matter  to  take  up  before 
that,  so  I  will  adjourn  until  9:45  tomorrow  morn- 
ing. 

(Whereupon,  the  trial  in  the  instant  cause 
was  adjourned  until  10  o'clock  a.m.,  Tuesday, 
January  18,  1955.)   [133] 

(The  trial  in  the  instant  cause  was  resumed 
pursuant  to  adjournment,  all  parties  being 
present  as  before,  and  the  following  proceed- 
ings were  had,  to-wit:) 

Mr.  McKevitt:     May  I  proceed,  your  Honor? 

The  Court:  Yes. 

ERNEST  EVERETT, 
plaintiff  herein,  having  been  previously  duly  sworn, 
resumed  the  stand  and  testified  further  as  follows: 

Cross-Examination  (Continued) 
Q.     (By  Mr.  McKevitt) :    Mr.  Everett,  I  believe 
you  testified  yesterday  that  Erna  Mae  was,  at  the 
time  of  her  death,  16  years  of  age? 
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A.    Yes,  sir. 

Q.  And  that  she  would  have  been  17  in  April, 
the  following  month  ?  A.    Yes,  sir. 

Q.    And  she  was  born  in  Kalispell,  Montana? 

A.    Yes,  sir.  [134] 

Q.     And  you  lived  over  there  for  how  long*? 

A.    I  lived  there  practically  all  my  life. 

Q.     Oh,  you  were  a  native  of  Montana? 

A.  Well,  I  was  born  in  Texas,  but  I  was  about 
five  years  old  when  we  came  there. 

Q.  Well,  you  moved  your  family  from  Kalispell, 
do  I  understand  you,  direct  to  Ellensburg? 

A.    Yes,  sir. 

Q.  And  you  arrived  at  Ellensburg,  established 
your  residence  where  you  now  reside,  in  1950? 

A.    Yes,  sir. 

Q.     In  November  of  that  year? 

A.    Well,  I  got  here  in  October,  I  believe  it  was. 

Q.     In  October? 

A.    I  moved  out  there  in  November. 

Q.  And  you  have  lived  there  continuously  since 
that  time?  A.    Yes,  sir. 

Q.     Living  there  now?  A.    Yes,  sir. 

Q.  Now,  Avhen  you  established  your  residence  at 
Ellensburg,  where  did  Erna  start  going  to  school? 

A.    At  Ellensburg. 

Q.     In  the  fall  of  1950?  A.    Yes,  sir. 

Q.     In  the  high  school?  [135]         A.    Yes,  sir. 

Q.  Now,  how  would  she  get  to  school?  That  is 
about  four  miles  from  Ellensburg,  isn't  it? 

A.     She  took  the  bus  from  the  highway  there. 
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Q.  That  is  the  highway  which  parallels  the  rail- 
way crossing?  A.     Yes,  sir. 

Q.  But  in  order  to  get  to  the  highway,  she  would 
have  to  go  over  that  railroad  crossing,  wouldn't 
she*?  A.    Yes,  sir. 

Q.  So  she,  for  a  period  of  a  year  and  a  half, 
that  is,  November  of  1950  to  March  of  '52,  that 
period,  she  would  go  over  that  crossing  at  least 
twice  a  day  when  she  was  going  to  school*? 

A.    Yes,  sir. 

Q.  How  would  she  get  from  her  home  to  the 
highway  ? 

A.  Well,  lots  of  times  they  walked  and  bad 
weather  I  would  take  them. 

Q.  When  it  was  bad  weather,  you  would  drive 
her  down  in  the  car  from  the  home,  go  up  this 
road  and  over  the  crossing;  is  that  correct? 

A.    Yes,  sir. 

Q.  And  then  she  would  meet  the  bus.  And  you 
knew  at  all  times,  did  you  not,  that  from  the  time 
you  established  your  residence  there,  that  that  was 
the  main  line  of  [136]  the  Northern  Pacific  Rail- 
way Company?  A.    Yes,  sir. 

Q.  And  you  knew  that  it  operated  passenger 
trains  and  freight  trains  over  that  crossing  day  and 
night?  A.    Yes,   sir. 

Q.    You  knew  that  at  the   time? 

A.    Yes,  sir. 

Q.    Your  daughter  knew  it,  also,  didn't  she? 
A.    Yes,  sir. 
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Q.  The  weather  on  this  particular  day,  March 
8,  '52,  was  clear,  was  it  not?  A.    Yes,  sir. 

Q.     No  snow?  A.     No. 

Q.     No  rain,  visibility  was  good? 

A.    Yes,  sir. 

Q.  Generally.  You  knew  for  a  considerable 
period  of  time  prior  to  this  accident  that  that 
Northern  Pacific  passenger  train  went  over  that 
crossing  somewhere  between  2 :30  and  3  in  the  after- 
noon; yon  knew  that?  A.     Yes. 

Q.    Your  daughter  knew  it? 

A.    Well,  I  suppose  she  did,  I  don't  know. 

Q.  Well,  weren't  there  occasions  when  you  and 
she  would  be  approaching  that  crossing  prior  to 
this  date  that  [137]  you  would  see  that  passenger 
train  go  by? 

A.  Well,  it  wouldn't  be  very  often,  if  we  did  at 
all,  because  their  school  period  wouldn't  be  con- 
nected at  that  time  of  day. 

Q.  This  Dodge  truck,  you  say,  was  a  1950  panel 
—1940?  A.     '40. 

Q.    Model.  A  panel  truck?  A.     Yes,  sir. 

Q.    Regular  gear  shift?  A.    Yes,  sir. 

Q.    And  you  purchased  that  in  1950? 

A.    Yes,  sir. 

Q.     Did  you  purchase  it  down  at  Ellensburg? 

A.     In  Kalispell. 

Q.     Oh,  you  drove 

A.    I  drove  it  through. 

Q.     From  Kalispell  over?  A.    Yes. 
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Q.  How  many  miles  were  on  that  truck  at  the 
time  you  bought  it,  do  you  recall? 

A.  Well,  I  don't  remember,  it  was  around — I 
couldn't  say  right  offhand. 

Q.  It  was  about  10  years  old  when  you  bought 
it,  is  that  correct? 

A.  I  could  say  that  they  had  a  reconditioned 
motor  in  it.  [138] 

Q.  Well,  but  it  was  10  years  old  when  you  pur- 
chased it?  A.    Yes. 

Q.  And  you  purchased  it  from  a  second-hand 
dealer? 

A.    It  was  a  dealer  there,  used  car  dealer,  yes. 

Q.  But  you  don't  recall  what  the  mileage  was 
on  the  truck  when  you  bought  it? 

A.     No,  I  couldn't  say  right  now. 

Q.    It  had  been  used  considerably,  had  it  not? 

A.  Well,  it  had  been  used  quite  a  bit,  it  was 
10  years  old. 

Q.     You  said  it  had  a  reconditioned  motor  in  it? 

A.    Yes. 

Q.     When  was  that  put  in  ? 

A.  Well,  it  had  about  8,000  miles  when  I  got 
it — no,  about  10,  because  I  had  to  put  the  block 
number  on  after  I  got  here  in  order  to  get  the 
license  off  the  old  one. 

Q.  It  wasn't  a  new  motor,  it  was  a  reconditioned 
motor  ? 

A.  Well,  I  suppose  it  would  be  what  you  would 
call  a  reconditioned  motor. 

Q.     Keep  your  voice  up,  it  is  rather  hard  to  hear, 
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Mr.  Everett.  It  was  a  reconditioning  of  the  old 

motor  ? 

A.     It  would  be  an  old  motor. 

Q.     Is  that  correct? 

A.  Well,  it  would  be  what  you  would  call  a  new 
motor,  wouldn't  it,  worked  over?  [139] 

Q.  I  see.  Well,  all  right.  Now,  on  this  particular 
afternoon  of  March  8th  and  before  Erna  started 
to  get  the  mail  in  that  truck,  where  were  you  work- 
ing? 

A.  Well,  I  was  tearing  out  an  old  bridge  just 
out  in  front  of  the  house. 

Q.  Now,  your  house  sits  back  from  that  county 
road,  does  it  not?  A.    Yes,  sir. 

Q.  That  is,  toward  the  Ellensburg  side,  isn't  that 
right?  A.     Yes. 

Q.  And  how  far  back  does  your  house  sit  from 
the  county  road? 

A.  Well,  I  estimate  somewhere  near  a  quarter 
of  a  mile. 

Q.    A  quarter  of  a  mile  ? 

A.     Somewhere  along  there. 

Q.  And  you  have  a  fence,  do  you  not,  right  near 
the  county  road?  A.    Yes,  sir. 

Q.    And  the  gate  there?  A.    Yes,  sir. 

Q.     Is  that  correct?  A.    Yes,  sir. 

Q.    And  you  keep  that  gate  closed? 

A.  Well,  at  this  time  it  was  open.  I  had  been 
working  in  the  road.  [140] 

Q.  And  where  was  the  truck  situated  when  Erna 
got  into  it  to  go  and  get  tlie  mail  ? 
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A.  It  was  sitting  right  out  in  front  of  the 
house. 

Q.  And  from  the  gate  to  the  crossing,  did  you 
estimate  that  distance  for  us  yesterday  as  being  a 
half  a  mile*? 

A.     In  that  neighborhood,  I  would  say. 

Q.  So  what  she  did,  then,  was  drive  approxi- 
mately a  quarter  of  a  mile  from  the  house  to  the 
gate,  is  that  correct?  A.    Yes. 

Q.  And  then  a  half  a  mile  from  the  gate  to  the 
crossing,  is  that  true?  A.    Yes,  sir. 

Q.  Did  you  suggest  to  her  that  she  get  in  the 
truck  and  go  and  get  that  mail? 

A.  She  came  out  of  the  house  and  went  down 
there  and  asked  if  she  could  use  the  car  to  get 
the  mail. 

Q.  And  in  order  to  get  the  mail,  she  had  to  cross 
over  that  crossing?  A.     Yes,  sir. 

Q.  And  where  was  this  mail  box  situated,  or  was 
it  a  mail  box? 

A.    Over  by  O'Neill's  house. 

Q.  Over  by  O'Neill's  house.  This  house  that  is 
sho\\Ti  on  the  map?  [141]  A.    Yes,  sir. 

Q.  So  you  granted  her,  then,  the  permission  to 
use  the  truck  to  go  and  get  the  mail? 

A.    Yes,  sir. 

Q.  And  did  you  have  some  further  conversation 
with  her?  A.    No,  sir. 

Q.  You  knew  that  that  passenger  train  was  due 
by  there  any  moment,  didn't  you? 

A.    Well,  I  was  working  at  the  time  and  I,  like 


136       Nortliern  Pacific  Railwaij  Company  vs. 

(Testimony  of  Ernest  Everett.) 
anybody  else,  didn't  never  look  to  see  what  time  it 
was.  I  was  working  around  there,  didn't  pay  any 
attention  to  the  time. 

Q.  Well,  my  question  is,  didn't  you  know  at 
that  time  that  that  passenger  train  had  not  gone 
by  and  it  was  due  over  that  crossing  any  moment  *? 

A.  No,  I  never,  working,  I  never  give  it  a 
thought,  really,  what  time  it  was. 

Q.     Did  you  admonish  Erna  or  caution  her 

A.     Oh,  yes. 

Q.    when  she  left  the  house  to  be  careful, 

watch  out  for  that  train?  You  told  her  that,  didn't 
you? 

A.    Yes,  I  told  her  to  watch  out  for  trains. 

Q.     Told  her  to  watch  out  for  that  train? 

A.  Not  any  particular  train.  I  never  give  it  a 
thought  what  time  it  was.  [142] 

Q.  AYell,  didn't  you  specifically  refer  to  the 
passenger  train,  in  substance  to  her  say  "Watch 
out  for  that  passon^^^er  train"? 

A.  There  could  be  trains  coming  either  way,  you 
know. 

Q.  Well,  what  I  am  getting  at  is  this:  Do  you 
recall  cautioning  her  to  watch  out  for  that  pas- 
senger train,  the  one  that  struck  her,  it  was  due 
there  most  any  time? 

A.  Well,  if  I  had  had  that  in  my  mind,  I  would 
probably  have  held  her  up,  but  it  come  so  quick, 
you  see,  that  I  never  realized  what  time  it  was. 

Q.    Well,   you   went   down   to   the    crossing,    of 
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course,  when  you  were  apprised  of  this  unfortunate 

tragedy,  didn't  you?  A.    Yes,  sir. 

Q.    And  there  were  quite  a  few  people  or  sev- 
eral gathered  around  there,  were  there  not? 

A.    Yes,  sir. 

Q.     Three   O'Neills  were   there.   You  know   the 
O'Neills,  don't  you?  A.    Yes,  sir. 

Q.     Know  them  very  well? 

A.     Well,    pretty   well,    especially   the   one   that 
lives  there. 

Q.    Well,  there  is  Larry  and  John,   and  what 
is  the  one?  Lee?  [143] 

Mr.  Etter:    Leo. 

Q.     (By  Mr.  McKevitt)  :    Do  you  know  them  all? 

A.    Yes,  sir. 

Q.    What    O'Neills    did    you   see    there    at   the 
crossing  when  you  got  there? 

A.    Well,  I  didn't  see  any  of  them  when  I  got 
there. 

Q.     Did  you  see  any  state  highway  patrolman 
there  ? 

A.    Yes,  I  think  there  was  a  state  highway  man. 

Q.    Do  you  know  Sheriff  Dorsey? 

A.    Yes,  sir. 

Q.    He  was  there?  A.    Yes,  sir. 

Q.     They  were  there  in  their  official  capacity, 
were  they  not,  in  making  an  investigation? 

A.    Yes,  I  suppose. 

Q.    You  had  a  conversation  with  Mr.  Scobee,  the 
engineer  ? 

Stand  up  Mr.  Scobee,  will  you  please? 
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(Mr.   Scobee  stood  up  in  the  back  of  the 
courtroom.) 

You  saw  him  down  there  that  day,  didn't  you? 

A.  I  don't  recollect  ever  talking  to  him.  I  re- 
member talking  to  the  conductor. 

Q.  Well,  you  inquired  of  somebody  as  to  who 
the  engineer  of  the  train  was,  didn't  you?  [144] 

A.    Well,  I  don't  remember  that. 

Q.  And  you  don't  remember,  then,  whether  or 
not  you  talked  to  Mr.  Scobee  ?  A.     No,  I  don't. 

Q.  Well,  to  refresh  your  recollection,  didn't 
you,  in  substance  inform  the  engineer  that  you  had 
cautioned  Erna  that  day  to  watch  out  for  this  pas- 
senger train;  that  it  was  due  along  there  any  mo- 
ment, in  substance,  something  like  that,  didn't 
you?  A.    You  mean  up  there? 

Q.  Didn't  you  have  that  conversation  with  Mr. 
Scobee,  didn't  you  tell  him  that? 

A.     I  don't  remember  talking  to  Mr.  Scobee. 

Q.  I  see.  Then,  you  have  no  recollection  one  way 
or  the  other?  A.     No. 

Q.     Is  that  correct?  A.    Yes. 

Q.  How  long  were  you  at  the  crossing,  Mr. 
Everett? 

A.  Well,  we  got  there  just  a  little  bit  before 
the  ambulance  come,  and  I  waited  until  the  ambu- 
lance come  and  they  took  her  away,  and  then  Mr. 
Klocke  took  me  home. 

Q.    Well,  were  you  there  10  or  15  minutes? 

A.  Well,  I  couldn't  say  exactly  the  time  because 
I — things  passed  pretty  fast  and   I  was  excited, 
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pretty  [145]  hard  to  tell  just  how  long  I  was  there. 

Q.  Did  you  notice  either  the  state  highway 
patrolman  or  the  Sheriff  making  any  observations 
along  the  track  there? 

A.  They  were  just  standing  there,  I  guess.  I 
can  remember 

Q.  You  don't  remember  whether  you  saw  them 
making  any  observations'?  A.     No. 

Q.    East  of  the  crossing? 

A.  Not  while  I  was  there,  I  don't  think  they 
were. 

Q.  I  see.  Now,  this  tract  that  you  have  down 
there  is  how  large?  80  acres? 

A.     There  is  80  acres,  yes. 

Q.  And  you  were  doing  some  kind  of  work  near 
the  house?  A.    Yes,  sir. 

Q.    And  what  kind  of  work  was  that? 

A.  It  was  tearing  an  old  bridge  out  across  the 
creek. 

Q.  Now,  when  Erna  got  in  the  truck  and  started 
driving  toward  the  gate,  did  you  watch  the  progress 
of  the  car  up  to  the  gate? 

A.  Well,  see,  I  went  about  200  feet  out  by  the 
barn,  I  had  another  gate  and  I  walked  out  there. 

Q.  I  didn't  get  that?  You  went  up  200  feet  up 
to  the  barn?  [146] 

A.  Somewhere  near  there.  At  the  time  at  the 
barn,  I  had  another  gate  and  I  walked  out  there 
and  opened  it  for  her  and  she  went  on  through, 
and  then  I  stood  there,  because  I  had  just  been 
working  that  road  out  to  the  county  road,  which 
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was  a  little  bit  slick  yet,  and  see  if  she  got — went 
along  all  right.  And  after  she  got  through  the  gate 
on  the  county  road,  why,  then  I  thought  I  heard 
something  coming  and  I  walked  out  further  where  I 
could  see  down  toward  the  railroad  and  I  saw  the 
train  come  in  there,  and  she  was  just  going  outside 
of  the  timber  around  by  Mr.  Klocke's. 

Q.  Well,  you  watched  her  progress  from  the 
time  she  left  the  house  until  she  got  to  the  gate, 
didn't  you?  A.    Yes,  sir. 

Q.     Then  did  she  make  a  right-hand  turn? 

A.    Yes,  sir. 

Q.  And  went  along  the  county  road  toward  the 
crossing?  A.    Yes. 

Q.  And  after  she  got  onto  the  county  road,  you 
followed  her  progress,  do  I  understand  you,  until 
she   disappeared   from   your   view?  A.    Yes. 

Q.  And  where  did  she  disappear  from  your  view 
with  reference  to  the  Klocke  house? 

A.  Yes,  right  across  from  the  Klocke  house, 
they  had  some  [147]  timber  there  and  some  trees, 
and  she  disappeared  behind  that,  and  then  on  up 
further  there  was  brush  and  stuff  and  I  couldn't 
see  any  further. 

Q.  The  Klocke  house  is  on  the  same  side  of  the 
highw^ay,  the  Klocke  residence  is  on  the  same  side 
of  the  county  highway  as  yours,  isn't  it? 

A.    Yes. 

Q.  And  it  is  the  first  house  immediately,  we'll 
call  it  on  the  map  direction,  it  would  be  immedi- 
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ately   north   toward   the    crossing,    it    is    the   first 

house  ?  A.    Yes. 

Q.  And  did  you  measure  any  distance  from  the 
Klocke  house  up  to  the  crossing? 

A.    Well,  on  the  speedometer  on  the  car. 

Q.  And  what  do  you  estimate  that  distance  to 
be  from  a  point  on  the  county  road  opposite  the 
Klocke  home  to  the  railroad  crossing? 

A.     Three-tenths  of  a  mile. 

Q.  Three-tenths  of  a  mile.  You  clocked  that  on 
your  speedometer?  A.    Yes. 

Q.    When  did  you  do  that? 

A.    Well,  it  was  a  short  time  afterwards. 

Q.     In  preparation  for  this  lawsuit? 

A.    Well,  I [148] 

Q.    Well,  it  was  after  the  lawsuit  was  started? 

A.     No,  it  was  before  that. 

Q.    Have  you  done  it  recently?  A.    Yes. 

Q.    Within  the  last  week  or  so?  A.    Yes. 

Q.     In  company  with  Mr.  Etter,  your  attorney? 

A.    Yes,  sir. 

Q.    And  it  showed  three-tenths  of  a  mile? 

A.    Yes,  sir. 

Q.  Now,  after  she  disappeared  from  your  view, 
was  it  at  that  time  that  you  had  first  some  notice 
of  the  approach  of  this  passenger  train,  is  that 
right  ? 

A.     I  didn't  get  the  question. 

Q.  Your  daughter  was  along  the  county  road  at 
some  point  when  you  saw  this  passenger  train? 

A.     Oh,  yes. 
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Q.     For  the  first  time?  A.    Yes. 

Q.  And  that  she  was  at  a  point,  do  I  understand 
it,  just  about  opposite  the  Klocke  house,  a  little 
further  toward  the  crossing,  when  you  saw  the 
train  ?  A.     Yes. 

Q.  And  where  was  the  train  when  you  first  saw 
it? 

A.  Well,  it  was  coming  just  in  sight  down  there 
by  a  billboard  along  the  highway.  [149] 

Q.  All  right,  but  so  we  can  locate  it  definitely 
on  the  map,  Mr.  Everett,  if  you  please,  was  it  what 
we  call  east  of  the  old  Milwaukee  overpass  in  this 
direction  toward  Ellensburg?  A.    Yes. 

Q.  Down  where  that  Northern  Pacific  whistle 
post  is  shown  in  these  photographs,  do  you  laiow 
where  that  is  located?  A.    Yes,  yes. 

Q.  With  reference  to  that  whistle  post,  where 
was  the  train?  Was  it  toward  Ellensburg? 

A.     Toward  Ellensburg. 

Q.     Toward  Ellensburg?  A.     Oh,  yes. 

Q.  And  after  you  saw  that  train,  did  it  enter 
your  mind  then  as  to  whether  or  not  your  daughter 
was  going  to  reach  the  crossing  before  the  train  and 
get  over  it  safely,  or  whether  the  train  would  reach 
it  before  she  did;  isn't  that  correct? 

A.  1  figured  she  had  plenty  of  timo  to  get  across 
the  crossing,  just  my  estimate. 

Q.  You  were  concerned  about  whether  or  not 
she  would  get  over  the  crossing,  weren't  you,  ahead 
of  the  train,  or  stop  short,  of  it,  you  were  concerned 
about  that?  [150]  A.    Well 
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Q.    Weren't  you? 

A.    I  figured  she  would  have  plenty  of  time. 

Q.  Well,  my  question  is,  weren't  you  concerned 
about  that  ?  A.     Pro])a])ly  was. 

Q.  Yes.  How  fast  was  she  driving  that  truck 
when  she  disappeared  from  your  view? 

A.  Well,  just  an  estimate,  I  would  say  25,  30 
miles  an  hour. 

Q.  25  to  30  miles  an  hour.  And  that  is  level 
county  road  in  a  straight  direction  until  it  gets 
about  a  couple  of  hundred  feet  or  so  from  the 
crossing,  isn't  it?  A.     Yes. 

Q.  What  would  you  estimate  the  distance  that 
train  was  from  the  crossing  when  you  first  saw  it? 

A.     I  think  it  was  about  a  mile  and  three-tenths. 

Q.  And  you  used  that  figure  yesterday  in  your 
interrogation  by  Mr.  Etter,  a  mile  and  three-tenths. 
You  paced  that  off,  didn't  you?  A.    Yes. 

Q.    You  and  Mr.  Etter  with  Mr.  Connelly  there  ? 

A.    Yes,  sir. 

Q.  And  you  asked  Mr.  Klocke  to  go  along,  isn't 
that  correct?  [151]  A.     Yes,  sir. 

Q.  And  Mr.  Etter,  I  believe  he  used  the  phrase 
of  "checking  and  rechecking"  that  distance.  Do  you 
recall  that?  A.    Yes,  sir. 

Q.  In  other  words,  you  wanted  to  make  certain 
that  that  measurement  of  a  mile  and  three-tenths 
was  correct?  A.     Yes,  sir. 

Q.  And  for  the  purpose  of  establishing  where 
that  train  was  when  you  first  saw  it.  What  the 
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speed  of  that  truck  was  being  driven  by  Erna,  after 

she  passed  out  of  view,  you  don't  know,  do  you? 

A.    No. 

Q.  Whether  she  increased  it  or  slowed  it  down, 
you  don't  know  that?  A.     No,  sir. 

Q.  No.  And  you  haven't  been  able  to  locate  any 
witness  that  knew  what  her  speed  was  after  she 
got  by  the  Klocke  house?  A.     No,  sir. 

Q.  And  you  have  tried  to  find  out  if  there  were 
some  witnesses  that  did  know,  isn't  that  correct? 
You  have  made  investigations,  naturally,  haven't 
you? 

A.  Well,  I  don't — be  pretty  hard  to  tell  how 
fast  she  was  going  even  if  they  saw  her  going, 
wouldn't  it? 

Q.  Well,  you  had  information  prior  to  the  open- 
ing of  this  [152]  trial  that  the  O'Neills  knew  some- 
thing about  this  accident,  didn't  you? 

A.    Yes. 

Q.     Is  that  correct?  A.    Yes. 

Q.    And  you  talked  with  them,  didn't  you? 

A.    Yes,  sir. 

Q.  Yes.  And  you  asked  them  what  they  saw  and 
heard,  didn't  you?  A.     Yes,  sir. 

Q.  And  not  one  of  them  told  you  that  they  saw 
that  truck  driven  by  your  daughter,  not  one  of 
the  three  told  you  that  they  saw  it  approaching  the 
crossing;  isn't  that  correct?  A.     Yes,  sir. 

Q.  And  not  one  of  them  told  you  how  long  it 
was  stalled  on  the  crossing,  isn't  that  correct? 

A.     That's  right. 
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Q.  And  so  far  as  you  know,  there  is  no  one  down 
in  that  neighborhood  who  knows  how  long  that 
truck  was  stalled  on  that  crossing;  that  is  correct, 
isn't  it?  A.     Yes,  sir. 

Q.  What  was  the  mechanical  condition  of  the 
truck,  generally,  on  that  date? 

A.    Well,  it  had  been  a  little  hard  to  start.  [153] 

Q.    What? 

A.  It  was  a  little  hard  to  start  in  the  mornings, 
and  prior  to  that  one  day  I  adjusted  the  carburetor 
a  little  bit,  dirt  or  something  got  in  there,  and  the 
Friday  before  I  had  taken  it  to  town  and  it  had 
run  perfect. 

Q.  Mr.  Klocke,  as  you  say,  you  and  he  are  close 
neighbors,  aren't  you?  A.     Yes,  sir. 

Q.  As  a  matter  of  fact,  his  daughter  would  on 
occasions  visit  your  daughter  and  on  occasions  she 
would  visit  at  the  Klocke  home?  A.    Yes,  sir. 

Q.  Mr.  Klocke  was  up  to  the  crossing  that  day, 
wasn't  he?  A.    Yes,  sir. 

Q.  Did  you  have  any  conversation  with  Mr. 
Klocke  on  that  date  about  the  condition  of  this 
truck  that  you  recall,  the  mechanical  condition  of 
any  portion  of  the  mechanics  of  it? 

A.  I  might  have,  I  just  can't  recollect.  We  were 
talking  about  this  and  that  and  everything  at  the 
time,  you  know,  excited. 

Q.  What  is  meant  by  the  idling  jet  on  that 
truck? 

A.  Well,  that  is  to  regulate  your  gasoline  in 
the  carburetor. 
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Q.     It  has  reference  to  the  carburetor?  [154] 

A.    Yes. 

Q.  TVell,  you  had  a  discussion  with  Mr.  Klocke 
trying  to  figure  out  the  reasons  for  that  truck  stall- 
ing on  that  crossing,  didn't  you?  There  was  some 
discussion  about  that? 

A.     I  might  have  had. 

Q.  I  will  ask  you  if  at  that  time  and  on  that 
date  shortly  after  the  accident  and  up  near  the 
crossing,  in  substance,  you  didn't  inform  Mr.  Leo 
or  Lee  Klocke  in  substance  this:  The  idling  jet 
was  plugged  and  at  a  slow  speed  the  truck  would 
stall  ?  In  substance,  didn't  you  make  a  statement 
of  that  character  to  Mr.  Lee  Klocke? 

A.     ^ell,  I  never  had  it 

Q.    He  is  in  the  courtroom,  isn't  he? 

A.  I  never  had  it  stall  with  me.  Just  in  the 
mornings,  it  was  cold,  it  would  be  hard  to  start. 
He  must  have  misunderstood  me  on  that  phrase, 
because 

Q.  Well,  do  I  understand,  then,  that  your  an- 
swer is  that  you  didn't  make  a  statement  of  that 
character  or  similar  thereto  to  Mr.  Klocke?  Is  that 
your  testimony? 

A.  Well,  I  might  have  said  that  I  had  had  a 
little  carburetor  trouble,  see,  and  prior  to  this, 
which  I  did,  especially  in  starting  the  Dodge  cars 
in  the  cold  weather,  they  were  hard  to  start.  [155] 

Q.  Well,  Mr.  Everett,  what  I  want  to  be  sure 
of  is  as  to  whether  or  not,  in  substance,  you  did 
state  t^  Mr.  Klocke  up  there  at  the  crossing  that  the 
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idling  jet  was  plugged  and  that  at  slow  speed  the 

truck  would  stall  ? 

A.  Well,  I  may  have  said  that,  but  it  never 
stalled  with  me. 

Q.  Well,  was  the  idling  jet  plugged  on  that 
date? 

A.  It  was  just — I  figured  it  was  just  getting — 
you  mean  that  day? 

Q.    Yes? 

A.  No,  she  got  in  the  car  and  took  right  off.  She 
didn't  have  a  bit  of  trouble. 

Q.  Well,  but  it  had — at  slow  speed  on  that  date, 
would  the  truck  stall? 

A.  Well,  she  drove  out  to  the  gate  and  slowed 
down  and  stopped.  I  opened  the  gate,  went  right 
ahead,  never  had  a  bit  of  trouble  going  out  through 
that  gate,  and  she  had  to  come  to  practically  a  stop 
when  I  opened  the  gate. 

Q.  Well,  put  it  this  way:  You  are  familiar  with 
the  general  approach  to  that  crossing  from  a  point 
200  feet  back  on  that  county  road  ?  You  are  familiar 
with  the  approach  generally  from  about  200  feet 
into  the  crossing,  aren't  you?  [156]  A.    Yes. 

Q.    Driven  over  it  many,  many  times? 

A.    Yes. 

Q.  And  you  are  familiar  generally  with  the 
grade  as  you  approach  the  crossing? 

A.    Yes,  sir. 

Q.  And  having  in  mind  the  nature  of  that  grade 
there,  what  is  the  fact  as  to  whether  or  not  at  a 
slow  speed  the  truck  might  stall? 
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A.    Well,    it   could,    in   making   this    raise    and  | 
making  that  turn. 

Q.  Yes.  Did  I  understand  you  correctly  yester- 
day— if  I  am  mistaken,  tell  me  so — that  in  operat- 
ing that  truck  over  there  generally,  in  reference  to 
your  description  of  the  grade,  that  you  customarily 
shift  gears?  A.    Yes. 

Q.    What  gear  would  you  go   into? 

A.     I  generally  run  it  in  second. 

Q.     Low  gear?  A.     Second. 

Q.  Second  gear.  Was  that  because  of  the  grade 
or  because  of  the  condition  of  the  truck  or  a  com- 
bination of  both  ? 

A.     Because  of  the  grade  and  the  jump-up  there. 

Q.  Now,  in  addition  to  what  you  may  or  may 
not  have  said  [157]  to  Mr.  Klocke  about  this  car- 
buretor or  an  idling  jet,  didn't  you  advise  him  on 
that  date  that  Ema  was  not  very  familiar  with  that 
truck,  that  she  had  not  driven  it  that  spring;  didn't 
you  so  advise  him? 

A.  She — that  is  the  first  time  that  spring  she 
had  driven  it,  because  the  snow  had  been  on,  just 
got  the  roads  worked  down  and  smoothed  up  and 
the  snow  was  gone. 

Q.  Well,  on  how  many  occasions  did  she  drive 
this  truck  over  that  crossing  prior  to  this  unfor- 
tunate day? 

A.  Well,  I  couldn't  just  remember  all  the  times 
she  had  went  the  fall  before,  but  she  had  went  up 
there  a  good  many  times  to  get  the  mail  in  it. 

Q.     She  had  driven  that  same  truck  over  that 
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same  crossing  a  good  many  times  to  get  the  mail 
before  the  date  of  the  accident,  prior  to  the  date 
of  the  accident? 

A.  The  fall,  that  year  before.  It  got  bad 
weather,  she  never  drove  it  after  the  snow  came. 

Q.  You  say  she  wouldn't  operate  the  truck  over 
the  crossing  during  the  winter  weather? 

A.  No,  I  never  let  her  take  it  when  it  was  bad 
weather. 

Q.  Did  she  operate  that  truck  over  that  crossing 
in  the  month  of  March  of  1951? 

A.     No,  I  don't  think  so. 

Q.  You  don't  think  so.  You  moved  there  in  No- 
vember of  1950,  is  that  correct?   [158] 

A.    Yes. 

Q.  Between  November  of  1950  and  March  of 
1951,  some  five  months,  in  that  period  of  time  did 
she  ever  operate  that  truck  over  that  crossing  to- 
ward the  highway? 

A.    Between  '51  and  '52,  the  summer? 

Q.  Yes,  November  of  1950,  which  is  when  you 
moved  down  there,  isn't  it?  A.     Yes,  yes. 

Q.  Between  November  of  1950  and  March  of 
1951,  some  five  months  later,  in  that  five  months  in- 
terval, did  she  operate  that  truck  over  that  cross- 
ing? 

A.  No,  I  don't  believe  she  did,  because  we  had 
some  bad  weather  just  as  soon  as  we  moved  out 
there. 

Q.  Well,  I  don't  know  whether  you  have  told 
us  or  not  approximately  how  many  times  she  had 
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driven  that  same  truck  over  that  crossing  in  that 

direction  ? 

A.  Well,  that  would  be  hard  for  me  to  estimate. 
I  never  kept  track  of  the  times  that  she  had  went 
up  there. 

Q.    Well 

A.     She  used  to  go  uj)  there  and  get  the  mail. 

Q.    Was  it  10  times,  would  you  say,  at  least? 

A.    Well,  I  would  say  at  least  that  much. 

Q.    Was  it  20? 

A.  Well,  I  couldn't  say  whether  it  was  20  times 
or  not.   [159] 

Q.  Why  did  she  select  this  particular  time  of 
day  to  go  and  get  that  mail? 

Mr.  Etter:     If  you  know. 

Mr.  McKevitt:    If  you  know. 

A.  Well,  it  was  Saturday  afternoon  and  she  was 
home  and  I  was  working,  you  know  how  kids  like 
to  go  get  the  mail. 

Q.  Well,  what  I  had  in  mind  was,  about  what 
time  the  mail  delivery  would  be  made  to  this  box? 

A.  Well,  I  don't  just  know  just  what  time  the 
mail  comes  in.  It  is  after  one  o'clock  that  the  mail 
comes  in,  but  I 

Q.    The  mail  comes  out  of  Ellensburg,  does  it? 
Yes. 


A 

Q 
A 

Q 
Q 


And  how  is  it  gotten  out  there? 

By  rural  mail. 

By  rural?  A.     Yes. 

And  that  is  on  a  regular  schedule,  isn't  it? 

Yes. 
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Q.     Every  day?  A.    Yes. 

Q.  And  that  schedule,  mail  delivered  is  de- 
livered at  the  mail  box  at  what  time  in  the  after- 
noon? 

A.  Well,  I  don't  know  exactly  because  I  never 
happened  [160]  to  be  right  there  when  the  mail- 
man come.  I  have  been  there  at  one  o'clock  times 
and  it  hasn't  come  in. 

Q.  More  than  one  delivery  of  rural  mail  a  day 
at  that  time?  A.    Yes,  sir,  once  a  day. 

Q.     Once  a  day?  A.    Yes,  sir. 

Q.    And  that  was  a  regular  custom? 

A.    Yes. 

Q.  And  on  previous  occasions  when  she  would 
go  to  get  the  mail,  would  she  leave  about  that  time 
in  the  afternoon? 

A.  Well,  just  like  she  didn't  happen  to  be  doing 
anything  or  something  and  think  about  going  and 
getting  it,  I  suppose  then  she  would  go.  If  she 
happened  to  be  doing  something,  why,  at  one  cer- 
tain time,  she  wouldn't  be  probably  going  at  that 
time. 

Q.  I  suppose,  naturally,  that  not  only  she,  but 
you  and  your  wife,  were  interested  to  know  whether 
or  not  each  day  there  would  be  some  mail  coming 
to  that  box  for  delivery  to  your  home  or  to  be 
picked  up  by  you  people?  A.    Yes. 

Q.     Isn't  that  right?  A.    Yes,  sir. 

Q.  And  I  suppose  you  made  it  a  custom  once  a 
day  or  once  every  other  day  or  two  or  three  days, 
to  go  down  and  pick  up  your  mail?  [161] 
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A.  When  I  was  working,  I  always  picked  it  up 
when  I  come  home  from  work. 

Q.  Well,  then,  it  was  your  custom  to  go  into  the 
mail  box,  either  you  or  your  daughter,  or  your 
wife?  A.    Yes,  oh,  yes. 

Q.    How  frequently  a  week,  put  it  that  wayf 

A.  Go  from  home?  Well,  we  always  when  I 
didn't  work  on  a  Saturday,  we  generally,  somebody 
went  up  on  Saturday. 

Q.  Well,  would  you  let  a  week  go  by  before  you 
would  look  to  see  if  you  have  any  mail? 

A.  Well,  when  I  was  working  during  the  week, 
I  picked  it  up  when  I  came  home  nights. 

Q.  Whether  you  picked  it  up  on  your  way  home 
or  whether  you  went  from  your  home  to  get  it,  did 
you  average  more  than  two  or  three  times  a  week? 

A.    I  picked  it  up  every  day. 

Q.    Every  day,  that  is  what  I  am  getting  at? 

A.     Oh,  yes. 

Q.  And  where  were  you  working  when  you  were 
not  engaged  on  the  farm?  When  you  were  doing 
other  work,  where  were  you  employed? 

A.     In  Ellensburg. 

Q.  In  Ellensburg.  And  were  you  employed  doing 
work  in  Ellensburg  prior  to  this  accident  in  March 
of  1952?  A.    Yes,  sir.  [162] 

Q.  How  would  you  go  from  Ellensburg — from 
your  home  to  Ellensburg?  In  that  truck? 

A.    Yes,  sir. 

Q.  Was  that  the  only  automobile  you  had  on  the 
ranch?  A.    Yes,  sir. 
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Q.  Did  you  ever  authorize  or  permit  knowingly 
Erna  to  drive  that  truck  into  Ellensburg? 

A.    No,  sir.  She  never  did. 

Q.  You  only  permitted  her  to  use  it  when  she 
would  go  get  the  mail? 

A.     Yes,  on  the  county  road  there. 

Q.    Pardon  me*? 

A.     Just  to  go  to  the  mail. 

Q.  Now,  getting  back  to  the  train,  Mr.  Everett, 
when  you  saw  it  at  that  point  a  mile  and  three- 
tenths  from  the  crossing,  for  what  distance,  if  you 
are  able  to  tell  us,  did  it  remain  in  your  view? 

A.  Well,  I  think  just  about  up  to  the  whistle 
post,  I  could  still  see  it,  I  think. 

Q.  From  where  you  were  standing  on  that  date, 
it  is  your  best  recollection  that  after  it  got  by  the 
whistle  post,  some  1,320  feet  east  of  the  crossing, 
it  passed  out  of  your  view? 

A.  Yes,  there  was  brush  along  there,  you  see, 
that  I  [163]  couldn't  see.  In  that  neighborhood,  I 
couldn't  say  exactly  just 

Q.  And,  at  least,  you  couldn't  see  it  immediately 
before  it  passed  under  the  Milwaukee  overhead  or 
after  it  got  under  it  you  couldn't  see  it  then? 

A.     No,  no. 

Q.  You  say  that  sometime  there  you  heard,  as 
I  believe  you  described  it,  two  or  three  toots.  You 
are  referring  now  to  the  whistle,  aren't  you? 

A.    Well,  I  thought  I  heard  two  or  three  toots. 

Q.  Well,  you  used  that  expression,  don't  you 
recall  yesterday,  two  or  three  toots  ?  A.     Yes. 
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Q.  You  heard  those  two  or  three  toots  how  long 
after  you  first  saw  this  train  a  mile  and  three- 
tenths  away*? 

A.  Well,  after  it  went  out  of  sight.  I  don't  know 
just  where  it  was  at. 

Q.  Well,  it  went  out  of  your  sight  when  it  got 
by  the  whistle  post,  is  that  right? 

A.     Somewhere  along  there. 

Q.  And  after  it  got  by  the  whistle  post  is  when 
you  heard  these  two  or  three  toots,  isn't  that  right? 

A.    Yes,  sir. 

Q.  And  where  the  train  was  at  that  time,  you 
don't  know?  A.     No.    [164] 

Q.  But  the  two  or  three  toots  that  you  heard 
were  the  whistle  on  that  locomotive,  wasn't  it? 

A.    Yes. 

Q.  You  could  hear  it  very  distinctly  where  you 
were,  couldn't  you?  A.    Yes,  sir. 

Q.  How  long  was  it  after  you  heard  these  two 
or  three  toots  that,  in  some  manner  or  other,  you 
got  information  that  something  might  have  hap- 
pened or  did  happen  up  at  that  crossing?  How 
long  was  it  after  you  heard  the  engine  whistle? 

A.  Well,  I  couldn't  say.  I  waited  there  quite 
awhile  until  I  figured  she  had  time  enough  to  be 
on  her  way  back  and  I  didn't  see  nothing  of  her, 
and  so  then  I  decided  something  might  have  hap- 
pened and  I  started  up  the  road. 

Q.  In  other  words,  no  one  told  you  that  any- 
thing had  happened  at  that  crossing,  did  they? 

A.    No,  sir. 
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Q.  You  had  no  conveyance  of  your  own  to  take 
you  to  the  crossing?  A.    No,  sir. 

Q.  So  then  a  very  short  time  after  Erna  left, 
you  decided  to  go  up  to  the  crossing,  didn't  you? 

A.  I  figured  that  she — waited  until  she  had  time 
to  show  [165]  up  in  sight,  then  I  figured  she  had 
time  enough  to  be  back. 

Q.  Well,  my  question  is,  within  a  very  short 
time  after  the  truck  disappeared  from  your  view, 
you  decided  to  go  up  to  that  crossing,  didn't  you? 

Mr.  Etter:  I  will  object  to  that  question.  He 
has  already  answered  in  the  best  way  he  can  that 
he  gave  her  time  enough  to  get  back,  and  counsel 
is  still  insisting,  by  a  leading  and  suggestive  ques- 
tion, a  very  short  time.  That  is  counsel's  statement 
and  not  the  answer  of  the  witness. 

Mr.  McKevitt:     Oh,  I  am  cross-examining. 

The  Court:    Proceed.  I  think  he  may  answer. 

Mr.  McKevitt :    All  right. 

Q.  Within  a  very  short  time  after  Erna  disap- 
peared from  your  view  near  the  Klocke  home,  you 
decided  to  go  up  to  that  crossing,  didn't  you? 

Mr.  Etter:  The  question  is  repetitious.  I  will  ob- 
ject on  that  ground,  too.  That  is  the  third  time 

The  Court :  Well,  I  am  not  sure  he  has  answered 
directly.  You  may  answer. 

A.  Well,  I  couldn't  say  exactly  how  long  it  was 
before  I  started  up  there.  I  figured  she  had  time 
enough  to  come  back  in  view  before  I  left. 

Q.  (By  Mr.  McKevitt)  :  Well,  what  caused  you 
to  start  up  toward  that  crossing?  What  happened? 


156        Northern  Pacific  Baihvajj  Company  vs. 

(Testimony  of  Ernest  Everett.) 

A.  TTell,  things  could  happen,  you  know,  in  your 
mind,  when  anything  like  that 

Q.     No  one  phoned  you?  A.     No. 

Q.  That  anything  had  happened?  No  one  told 
you  that  anything  had  happened? 

A.  But  I  saw  the  train  and,  you  know,  you  just 
in  my  mind  that  something  could  have  happened. 

Q.  And  you  started  on  foot  and  you  went  out 
through  the  gate,  did  you  not?  A.     Yes,  sir. 

Q.     I  suppose  you  were  running,  weren't  you? 

A.     No,  I  was  walking. 

Q.     And  how  far  did  you  walk? 

A.  Well,  I  got  up  just  about  to  Klocke's  gate 
when  somebody  came  along  in  a  car. 

Q.     And  who  was  that? 

A.  I  think  his  name  was  THiitson,  or  some  such 
name,  picked  me  up  and  took  me  back  up  there. 

Q.    Whitson? 

A.     Whitson,  I  think  that  was  it. 

Q.     Did  you  know  him  before  this  accident? 

A.     No,  i  didn't. 

Q.     He  drove  you  up  to  the  crossing?   [167] 

A.    Yes. 

Q.  Before  you  got  to  the  crossing  and  before 
you  could  see  the  crossing,  were  you  advised  by 
anyone  that  this  passenger  train  had  struck  the 
truck?  Before  you  got  there,  did  you  know  that? 

A.  TTell,  they  told  me  something  had  happened, 
you  see. 

Q.    Who  told  you  that? 

A.     This  man  in  the  car,  Whitson. 


Ernest  Everett  157 

(Testimony  of  Ernest  Everett.) 

Q.  Where  did  he  come  from?  Some  place  to- 
wards the  county  road  away  from  the  crossing, 
didn't  he? 

A.  I  don't  know  whether  he  came  down  the 
highway  or  where,  but  he  came  along  about  that 
time  and  I  guess  he  must  have  stopped  there. 

Q.  Well,  was  he  driving  up  there  to  go  to 
the  crossing  to  find  out,  did  he  tell  you  that,  what 
had  happened,  if  anything? 

A.  Well,  he  just  told  me  that  something  had 
happened,  that  somebody  had  told  him,  must  have 
told  him,  where  I  lived,  and  he  volunteered  to  come 
down  to  get  me,  is  the  only  way  I  could 

Q.     Pardon  me,  have  you  finished? 

A.     That  is  the  only  way  I  could  see. 

Q.  From  what  conversation  you  had  with  Mr. 
Whitson,  you  got  the  information  that  this  train 
had  hit  a  truck,  some  truck,  up  there;  isn't  that 
correct?  [168]  A.     Yes,  sir. 

Mr.  McKevitt:  May  I  confer  with  Mr.  Thomas 
a  brief  moment? 

The  Court:    Yes. 

Q.  (By  Mr.  McKevitt):  Mr.  Klocke,  it  is  a 
fact,  is  it  not 

Mr.  Etters:     Mr.  Everett. 

Mr.  McKevitt:  Or  Mr.  Everett,  thank  you,  Mr. 
Etter. 

Q.  Mr.  Everett,  it  is  a  fact,  is  it  not,  that  on 
the  day  that  Erna  met  her  unfortunate  death  and 
prior  to  that  time,  she  did  not  have  a  license  to 
operate  a  motor  vehicle? 
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Mr.  Etter:  I  will  object  to  that  question,  of 
course,  because  there  is  no  causal  relationship 
shown.  Whether  she  did  or  whether  she  didn't  have, 
it  is  a  question  of  contributory  negligence  on  the 
facts  and  circumstances  of  the  evidence. 

Mr.  McKevitt:  We  have  authority  on  it,  if  your 
Plonor   mshes   to   hear   it. 

Mr.  Etter:    I  would  like  to  hear  it. 

The  Court:  Well,  it  is  about  time  for  the  morn- 
ing recess,  I  will  excuse  the  jury  for  the  morning 
recess. 

(Whereupon,  the  following  proceedings  were 
had  out  of  the  presence  of  the  jury.)   [169] 

The  Court:  I  am  not  sure  who  has  the  affirma- 
tive of  the  issue  here.  Do  you  wish  to  proceed,  Mr. 
McKevitt? 

Mr.  McKevitt:  Preliminary  to  the  brief  state- 
ment I  will  make  on  the  law  question  touching  this 
point,  your  Honor  will  recall  that  I  have  alleged 
affirmatively  not  only  the  negligence  of  the  girl, 
but  the  negligence  of  the  father. 

The  Court:  Yes,  I  notice  you  have  alleged  both 
negligence  of  the  deceased  and  negligence  of  the 
plaintiff. 

Mr.  McKevitt :  And  smce  no  motion  was  directed 
toward  the  affirmative  defense,  this  evidence  is  ad- 
missible, if  it  is  proper  at  all.  That  is  my  view- 
point. 

The  Court:    I  see. 

Mr.  McKevitt:  The  case  that  I  direct  your 
Honor's  attention  to  as  authority  for  this  proposi- 
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tion  is  the  case  of  Atkins  vs.  Churchill,  30  Wash- 
ington  (2d),   Page  859,  the  case  having  been  de- 
cided June  1,  1948,  and  Syllabus  14  is  as  follows : 

"The  act  of  the  owner  of  an  automobile  in  en- 
trusting it  to  two  minors  under  the  age  designated 
by  the  statute  constituted  negligence  per  se." 

Now,  in  the  body  of  the  opinion  and  touching 
that  [170]  question,  beginning  at  Page  865,  the 
Court  says: 

"In  addition,  there  was  affirmative  evidence  to 
warrant  submission  to  the  jury  of  the  question  of 
negligence  of  appellant  in  entrusting  his  automobile 
to  an  unlicensed  minor." 

And  then  it  cites  a  case  from  183  Washington, 
162,  and  an  annotation  of  68  A.L.R.  In  that  annota- 
tion is  collected  the  cases  which  support  the  general 
rule  that: 

"The  owner  of  a  vehicle  who  entrusts  the  vehicle 
in  the  hands  of  an  unfit  person,  thereby  enabling 
the  latter  to  drive  it,  may  be  held  liable  for  an  in- 
jury negligently  inflicted  by  the  use  made  of  the 
vehicle  by  its  driver  as  a  proximate  result  of  the 
incompetency  or  unfitness  of  the  driver,  although 
the  use  being  made  of  the  vehicle  at  the  time  of 
injury  was  beyond  the  scope  of  the  owner^s  con- 
sent." 

And  more  particularly  now  this  language: 

''The  authorities  uniformly  hold  that  it  is  negli- 
gence per  se  for  the  owner  of  a  motor  vehicle  to 
entrust  it  to  a  minor  under  the  age  specified  by 
statute.  The  prohibitory  enactment  itself  constitutes 
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a  conclusive   [171]   declaration  that  an  individual 
younger  than  the  age  designated  is  incompetent  to 
drive  a  motor  vehicle." 

The  Court:  TV^hat  is  the  minimum  age  at  which 
a  minor  can  get  an  automobile  driver's  license  in 
the  State  of  Washington? 

Mr.  Etter:     16. 

The  Court:     It  is  16? 

Mr.  Etter:    Yes. 

The  Court:  Except  for  some  purposes  they  can 
get  it  for  driving  to  school  at  15. 

Mr.  Etter:    Yes,  they  can  get  a  permit. 

Mr.  Connelly:  They  can  get  a  permit  and  farm 
people  can  get  a  permit  to  drive  when  younger  for 
exclusive  use  on,  I  believe,  secondary  county  roads 
and  around  the  farm. 

Mr.  McKevitt:  But  this  young  girl  on  this  oc- 
casion, I  don't  think  counsel  take  the  position  that 
she  falls  within  any  special  provision  of  the  statute. 
In  the  Revised  Code,  it  is  4620. 

The  Court:     R.C.W. 

Mr.  McKevitt:  It  is  that  new  gadget  that  I 
don't  use  very  often  because  I  don't  know  much 
about  how  to  find  things  in  it.  46.20-20,  Operator's 
License,  and  so  on.  The  headins:  is,  "Unlawfully 
Permitting  Child  to  Operate:" 

''It  shall  be  unlawful  for  a  person  to  cause  [172] 
or  knowingly  permit  his  child  or  ward  under  the 
age  of  18  years  to  operate  a  motor  vehicle  upon  a 
public  highway  as  a  vehicle  operator,  unless  such 
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child  or  ward  has  first  attained  a  vehicle  operator's 

license. " 

Mr.  Etter:  My  daughter  is  16  and  she  has  got 
a  valid  operator's  license. 

The  Court:     Beg  pardon? 

Mr.  Etter :  My  daughter,  I  say,  is  16  and  she  has 
a  valid  operator's  license  issued  by  the  State  Patrol. 

The  Court:  It  seems  to  me  there  are  two  things 
here  involved.  One  would  be  a  situation  where  the 
child  is  of  the  age  where  she  couldn't  get  a  li- 
cense  

Mr.  Etter:     Right. 

The  Court:  The  other  is  where  the  minor  is  of 
the  age  where  it  would  be  possible  to  get  a  license, 
but  she  doesn't  have  one. 

Mr.  McKevitt:  And  that  is  where  she  falls 
within  the  prohibition  of  this  statute. 

Mr.  Etter:     Oh,  no. 

The  Court:  If  she  simply  failed  to  get  the  li- 
cense, then  I  think  in  order  to  avail  yourself  of 
the  negligence  of  the  father,  you  would  have  to 
show  she  was  incompetent  to  drive.  [173] 

Mr.  McKevitt:    No. 

The  Court:  There  hasn't  been  any  evidence  so 
far  she  is  incapable  of  driving. 

Mr.  McKevitt:  No,  I  think,  your  Honor,  if  I 
may 

The  Court:  Well,  I  will  take  a  look  at  that  case 
during  the  recess.  Court  will  recess  for 

Mr.  McKevitt:  The  particular  language  that  I 
have  in  that  regard,  in  answer  to  your  Honor's 
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question,  that  I  don't  care  how  careful  an  operator 
she  is,  under  the  language  of  this  decision,  you  have 
got  to  indulge  a  presumption  that  she  is  incompe- 
tent. 

The  Court:  If  she  is  too  young  to  get  a  license, 
the  presiunption  is  she  is  not  capable  of  dri^dng. 
That  is  the  presumption. 

Mr.  McKevitt:  That  isn't  the  way  I  understand 
it.  Maybe  your  Honor  interprets  it  correctly. 

The  Court:    I  misunderstand  it,  then,  I  guess. 

Mr.  McKevitt:  The  authorities  uniformly  hold 
that  it  is  negligence  per  se  for  the  owner  of  a 
motor  vehicle  to  entrust  it  to  a  minor  under  the 
age  specified  by  statute. 

"The  prohibitory  enactment  itself  constitutes  a 
conclusive  declaration  that  an  individual  younger 
than  the  age  designated  is  incompetent  to  drive  a 
motor  vehicle."  [174] 

If  I  understand  that  correctly,  no  matter  how 
skillful  she  is,  if  she  hasn't  got  a  license,  it  is  the 
presumption  that  she  is  not  competent  to  drive. 

Mr.  Etter:  Well,  what  if  she  is  an  excellent  and 
very  skilled  driver  and  she  is  over  the  age  provided 
by  the  license  provision,  but  hasn't  got  a  license? 
Now,  that  is  what  coimsel  is  saying. 

The  Court:  It  seems  to  me  that  the  only  differ- 
ence here  in  this  statute  between  an  adult  and  a 
minor  is  that  the  adult  is  responsible  for  his  owti 
conduct  so  it  is  unlawful  for  an  adult  to  drive 
without  getting  a  license.  In  the  case  of  a  minor, 
they  put  the  responsibility  on  the  parent  and  say 
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no  parent  shall  permit  the  minor  to  drive  unless 
they  are  18  years  of  age,  but  it  seems  to  me  that 
this  rule  applies  to,  say,  somebody  14  years  of  age. 
If  a  minor  14  years  of  age  drove,  then  the  presump- 
tion would  be  that  they  were  not  capable  of  driving. 

Of  course,  if  your  position  is  correct  here,  we 
have  not  further  need  of  a  jury,  because 

Mr.  Etter:    That's  right. 

The  Court:  Because  the  Court  should  direct  a 
verdict  if  it  is  negligence  per  se.  There  is  nothing 
for  the  jury  to  decide. 

Mr.  McKevitt:  I  know  it  is  a  very  vital  legal 
question,  your  Honor.  [175] 

The  Court:    I  will  take  a  look  at  that  case  dur- 
ing the  recess.  Court  will  recess  for  ten  minutes. 
(Whereupon,  a  short  recess  was  taken.) 

The  Court:  I  have  taken  rather  a  hurried  look 
at  this  case  of  Atkins  vs.  Churchill  that  Mr.  Mc- 
Kevitt cited  and  appears  in  30  Washington  (2d), 
859.  The  fact  statement  is  rather  long  and  involved 
and  a  little  difficult  to  follow,  but  here  there  was 
the  issue  presented  to  the  jury  that  the  appellant, 
who  was  the  defendant  below,  had  entrusted  his 
automobile  to  two  immature  minors,  his  daughter 
Hattie  and  Jerry  Rubenstein,  although  they  were 
not  either  of  them  the  driver  of  the  car  at  the  time 
of  the  collision.  At  the  bottom  of  Page  865,  it  ap- 
pears that: 

''It  is  admitted  that  appellant  entrusted  his  auto- 
mobile to  his  immature  daughter  and  to  Jerry  Rub- 
enstein, both  of  whom  were  under  the  age  desig- 
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nated  by  law  as  eligible  to  operate  a  motor  vehicle." 

Now,  referring  back  to  the  top  of  Page  864,  we 
find  what  that  age  was: 

''His  daughter  Hattie,  a  student  of  Centralia 
High  School,  invited  Wayne  Tamblyn  as  a  guest." 

This  was  a  mixed-up  affair  where  the  young 
people  were  running  all  around  to  various  func- 
tions. 

''Two  other  high  school  girls,  Donna  Madsen  and 
Rachel  Thompson,  friends  of  Miss  Churchill,  in- 
vited Roger  Zorn  and  Jerry  Rubenstein  as  their 
guests.  None  of  these  six  persons," 

That  is,  the  daughter  Hattie  and  even  Ruben- 
stein, as  mentioned  down  here,  the  ones  he  en- 
trusted his  automobile  to, 

"None  of  these  six  persons  was  more  than  15 
years  of  age,  and  none  had  an  automobile  operator's 
license  or  was  qualified,  under  the  statute,  which 
provides  that  a  vehicle  operator's  license  shall  not 
issue  to  any  person  under  the  age  of  16  years." 

Then  it  cites  Remington  Supplement  1947,  Sec- 
tion 6312-45. 

Now,  the  part  that  Mr.  McKevitt  read,  the  gen- 
eral rule  is  stated  that: 

"The  owner  of  a  motor  vehicle  who  entrusts  the 
vehicle  in  the  hands  of  an  unfit  person,  thereby  en- 
abling the  latter  to  drive  it,  may  be  held  liable  for 
an  injury  negligently  inflicted  by  the  use  of  the 
vehicle  by  its  driver  as  a  proximate  result  of  in- 
competency or  unfitness  of  the  driver,  although  the 
use  [177]  being  made  of  the  vehicle  at  the  time  of 
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injury  was  beyond  the  scope  of  the  owner's  consent. 
The  authorities  uniformly  hold  that  it  is  negligence 
per  se  for  the  owner  of  a  motor  vehicle  to  entrust 
it  to  a  minor  under  the  age  specified  by  statute." 

Now,  I  take  that  to  be  under  the  age  specified  by 
statute,  under  the  age  of  16,  and  not  under  the  age 
of  18  years.  The  18  years  simply  provides  that  no 
parent  shall  permit  a  minor  imder  18  to  drive  a 
car  unless  they  have  a  license.  I  think  that  is  ap- 
parent from  the  next  sentence: 

''The  prohibitory  enactment  itself  constitutes  a 
conclusive  declaration  that  the  individual  younger 
than  the  age  designated  is  incompetent  to  drive  a 
motor  vehicle." 

Now,  how  could  the  law  conclusively  declare  a 
person  under  18  is  incompetent  to  drive  a  motor 
vehicle  if  their  parent  chooses  to  turn  around  and 
give  them  a  license  to  drive  one?  There  is  no  con- 
clusive declaration  that  a  person  17  years  of  age, 
certainly,  is  incapable  of  driving  a  motor  vehicle. 
If  that  were  the  policy  of  the  law,  there  wouldn't 
be  any  license  issued  to  them.  So  that  I  think  this 
applies  only  to  those  cases  where  the  minor  is  of 
the  age  where  they  are  not  eligible  under  any  cir- 
ciunstances  [178]  to  procure  a  driver's  license,  and 
I  think  under  the  rule  relied  upon  here,  that  it  is 
immaterial  whether  or  not  this  girl  had  a  license. 
The  only  way  that  defense  could  be  established,  I 
think,  is  to  show  she  was  incompetent  to  drive  nn 
automobile,  and  there  hasn't  been  evidence  of  that 
so  far,  certainly. 
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The  record  may  show  an  exception  to  my  ruling, 
if  you  think  it  would  be  helpful  to  have  one,  Mr. 
McKevitt. 

Mr.  McKevitt:  With  your  Honor's  permission, 
in  the  absence  of  the  jury,  I  would  like  to  make  a 
short  offer  of  proof  on  that. 

The  Court:    Yes,  all  right. 

Mr.  McKevitt:  The  defendant  Northern  Pacific 
Railway  now  offers  to  prove  by  cross-examination 
of  the  plaintiff  in  this  action  that  at  the  time  of  the 
death  of  Ema  Mae,  she  did  not  have,  possess,  or 
own,  nor  was  there  issued  to  her,  a  license  by  the 
State  of  Washington  to  operate  a  motor  vehicle 
upon  the  highways  of  this  state. 

Mr.  Etter:  I  think  it  should  further  be  shown 
that  at  the  time  of  offer  of  proof  is  made,  that  the 
girl  was  16  years  and  11  months  old. 

Mr.  McKevitt:  Well,  that  is  in  the  record  al- 
ready. 

The  Court:  Yes,  that  will  be  in  the  record.  I 
suppose  an  objection  is  made? 

Mr.  Etter:     Yes,  your  Honor.  [179] 

The  Court:    It  will  be  sustained. 

All  right,  you  may  bring  in  the  jury. 

Mr.  Etter:  Your  Honor  will  advise  the  jury  on 
the  ruling? 

The  Court:    Yes. 

(Whereupon,  the  following  proceedings  were 
had  in  the  presence  of  the  jury.) 

The  Court:  All  right,  gentlemen  of  the  jury,  I 
explained  to  you  at  the  outset  that  the  Court  has 
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sole  responsibility  for  deciding  these  questions  of 
law,  and  the  Court  has  decided,  as  a  matter  of  law, 
that  the  objection  should  be  sustained  to  the  last 
question  as  to  whether  the  deceased  girl  had  a 
motor  vehicle  operator's  license.  You  should  disre- 
gard the  question  and  not  speculate  as  to  what  the 
answer  might  have  been. 

Proceed.  Mr.  Everett,  you  are  still  on  the  stand, 
you  are  under  cross-examination. 

Mr.  McKevitt:    No  further  cross-examination. 

The  Court :    All  right,  redirect  ? 

Mr.  Etter:    Just  a  question  or  two. 

Redirect  Examination 

Q.  (By  Mr.  Etter) :  Mr.  Everett,  had  you  any 
time  prior  to  the  accident  had  [180]  any  difficulty 
with  the  carburetion  ? 

A.  Well,  in  starting  the  car  at  times  in  the 
morning,  it  was  cold,  you  see,  and  I  had  a  little 
trouble  in  starting  and  I  had  adjusted  the  car- 
buretor, 

Q.    You  say  you  had  adjusted  the  carburetor? 

A.  Yes,  and  prior  to  this  and  several  days  be- 
fore, and  I  drove  to  town  on  a  Friday  before  the 
accident  and  got  groceries  and  stuff. 

Q.  You  say  that  some  days  before  this  hap- 
pened, you  had  made  an  adjustment,  is  that  right? 

A.    Yes. 

Q.  And  then  that  you  drove  to  Ellensburg  on 
the  Friday  before  the  accident  happened? 

A.     On  Friday,  yes. 
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Q.  Did  you  discuss  this  with  Mr.  Klocke,  do 
you  recall,  about  your  carburetion  trouble? 

A.     Oh,  yes. 

Q.    You  had  discussed  it  with  him? 

A.  I  had  told  him  that  I  had  trouble,  you  know, 
in  starting  the  car  in  the  mornings  when  it  was 
cold  and  I  had  adjusted  the  carburetor  in  the 
meantime. 

Q.  I  see.  Did  you  say  that  it  had  been  plugging 
or  something  to  that  effect?  I  gather  that  that  was 
what  counsel  was  asking.  Did  you  tell  him  anything 
like  that  that  you  recall?  [181] 

A.  Well,  the  carburetor  trouble,  I  don't  just  re- 
member the  words  I  said. 

Q.    All  right. 

Mr.  Etter:     I  think  that  is  all. 

Recross  Examination 

Q.  (By  Mr.  McKevitt) :  When  did  you  have, 
and  where,  this  conversation  with  Mr.  Klocke  about 
carburetor  difficulties  in  starting  when  it  was  cold? 
Where  did  you  have  that  conversation  and  when? 
Was  it  up  at  the  crossing? 

A.     Well,  I  couldn't  just  remember  when  it  was. 

Q.    Well,  was  it 

A.  That  we  were  talking  about  the  car,  whether 
it  was  afterwards.  It  might  have  been  afterwards, 
I  couldn't  recollect  just  when  it  was. 

Q.    Well,  was  it  after  the  accident? 

A.     It  may  have  been,  I  think  it  was. 

Q.     How  long,  Mr.  Everett? 


Ernest  Everett  169 

(Testimony  of  Ernest  Everett.) 

A.    Well,  I  couldn't  say. 

Q.    And  where  did  the  conversation  take  place? 

A.  Well,  I  couldn't  say  that,  either,  now, 
whether  it  was  at  his  place  or  up  there  or  he 
brought  me  home.  It  might  have  been  on  the  road 
home. 

Q.     From  the  crossing?  [182] 

A.     I  couldn't  say  exactly  when  it  was. 

Q.    Well,  was  it  that  same  day? 

A.    Well,  I  couldn't  say  that,  either,  for  sure. 

Q.  Well,  do  you  have  any  recollection  when  you 
had  this  conversation  with  him,  having  in  mind 
the  date  of  the  accident? 

A.  Well,  I  have  been  up  there  and  he  had  been 
down  there  several  times  after  the  accident  and 
we  talked  about  it. 

Q.  Well,  is  it  your  testimony  that  you  don't 
know  whether  that  conversation  took  place  on  the 
day  of  the  accident  or  not? 

A.  I  don't  recollect  right  now  just  when  it  did 
take  place. 

Q.  Have  no  idea  in  that  regard,  haven't  you  any 
recollection  at  all? 

A.  We  were  talking  and  everything,  we  was 
upset  so  bad,  you  know,  that  I  don't  remember  just 
when  it  was  that  it  happened. 

Mr.  McKevitt:    That  is  all. 

Mr.  Etter:    That  is  aU. 

(Witness  excused.) 
Mr.  McKevitt:    Your  Honor,  may  I  confer  with 
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Mr.  Etter  with  reference  to  one  witness  that  we 
both  subpoenaed*? 

The  Court:    Yes.  [183] 

(Off-the-record    discussion    between    counsel 
out  of  the  hearing  of  the  reporter.) 

Mr.  Etter:     Call  Mr.  Klocke,  your  Honor. 
The  Court:    All  right. 

LEE  KLOCKE, 

called  and  sworn  as  a  witness  on  behalf  of  the  plain- 
tiff, was  examined  and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Etter)  :  Will  you  state  your  name, 
please?  A.    Lee  Klocke. 

Q.  Lee  Klocke.  And  where  do  you  reside,  Mr. 
Klocke?  A.    Ellensburg,  Washington. 

Q.  And  will  you  tell  us,  you  are  there  with 
your  family,  are  you,  sir?  A.     Yes,  sir. 

Q.     And  what  people  comprise  your  family? 

A.    I  have  two  daughters. 

Q.  You  have  two  daughters.  And  you  say  that 
you  live  near  Ellensburg?  A.    Yes. 

Q.  Where  do  you  live  in  relation  to  the  resi- 
dence of  Mr.  and  Mrs.  Everett? 

A.  Well,  I  live  about  80  rods  north  of  the 
Everett  home.  [184] 

Q.     Of   the   Everett   home?  A.    Uh-huh. 

Q.  Is  that  on  the  same  highway  or  the  same 
county  road  to  which  a  considerable  reference  has 
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been  made  as  going  past  your  house  and  extending 

up  in  the  direction  of  the  Everett  home? 

A.    It  is. 

Q.  It  is.  And  did  you  say  how  long  you  have 
lived  there,  Mr.  Klocke? 

A.     It  was  20  years  this  spring. 

Q.     At  the  same  residence? 

A.     That's  right. 

Q.  And  you  are  acquainted,  are  you,  with  Mr. 
and  Mrs.  Everett?  A.     I  am. 

Q.  And  have  been  neighbors  with  them  since 
they  moved  there  from  Kalispell,  Montana,  in  1952  ? 

A.     That's  right. 

Q.  Mr.  Klocke,  have  you  had  an  opportunity 
since  you  have  been  in  the  courtroom  to  look  at  the 
diagram  or  the  chart  which  has  been  prepared  and 
designated  here  as  Defendant's  Exhibit  No.  1? 

A.    I  have  looked  at  it. 

Q.  You  have  looked  at  it.  Does  that  fairly  repre- 
sent the  general  area  surrounding  the  place  where 
the  accident  [185]  occurred  with  respect  to  the 
county  highway,  the  Milwaukee  overpass,  the 
Northern  Pacific  main  line,  and  public  highway 
and  other  points  of  designation,  such  as  the  O'Neill 
place,  that  are  included  within  the  diagram? 

A.  Well,  looking  at  it,  from  my  standpoint  it  is 
a  little  out  of  proportion.  It  doesn't  look  quite  like 
T  have  it  pictured  in  my  mind,  although  it  may  be 
right. 

Q.  All  right,  in  what  respects  do  you  feel  that 
it  is  possibly  out  of  proportion,  Mr.  Klocke? 
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A.    Well,  the  road  going  south 

Q.    Beg  your  pardon? 

A.  The  road  going  south  toward  our  home  is 
straight  south  on  the  section  line. 

Q.  You  are  referring  to  this  (indicating  on  Ex- 
hibit 1)  ?  A.     That  road  there. 

Q.     It  is  straight  south  on  the  section  line? 

A.     Straight  south  on  the  section  line. 

Q.    All  right. 

A.  And  the  road  going  east  is  also  on  the  section 
line  and  it  is  straight  east,  so  that  would  be  pretty 
much 

Q.  Which  part  of  that  road  do  you  refer  to 
now,  the  one  going  east  on  the  section  line? 

A.     The  one  that  goes  past  the  O'Neill  house. 

Q.     This  section  here   (indicating)  ?   [186] 

A.     That  is  on  the  section  line. 

Q.     That  is  on  the  section  line? 

A.    That's  right. 

The  Court:  Pardon  me,  this  might  be  helpful 
and  might  not  be,  but  isn't  that  road  going  south 
represented  on  that  map  as  being  due  south.  Your 
direction  indicator  up  there  is  that  little  mark.  The 
railroad  isn't  strictly  east  and  west.  That  is  north 
and  south,  isn't  it? 

Mr.  McKevitt:     That's  right. 

The  Court:  So  your  road  down  there  is  substan- 
tiallly  represented  as  going  south,  is  that  correct? 

Mr.  McKevitt:  This  road,  your  Honor  (indicat- 
ing)? 

The  Court:    Yes,  that  one? 
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Mr.  McKevitt :    Yes,  that  is  south. 

The  Court:  I  thought  I  would  just  call  that 
point  out,  that  it  might  be  helpful. 

Mr.  McKevitt:    Compass  direction,  that  is  south. 

Mr.  Etter:  The  directional  marker  appears  that, 
yes. 

Q.  See  that  yellow  pencil,  I  mean  for  directional 
purposes,  we  have  marked  these  north,  south,  east 
and  west,  to  comply  with  railroad  parlance  ordi- 
narily, Mr.  Klocke. 

The  Court:  I  think  what  might  be  confusing, 
ordinarily,  the  conventional  map,  up  is  north  and 
down  is  south,  [187]  as  we  all  remember,  that  isn't 
quite  on  that  oriented  that  way. 

Q.  (By  Mr.  Etter)  :  This  is  your  general  direc- 
tion as  indicated  by  the  directional  marker  and, 
likewise,  it  is  after  the  curve  on  the  road  (indicat- 
ing). So  that  taking  that  as  a  directional  marker 
and  this  as  being  substantially  south,  does  that 
comply?  A.     That  is  about  right. 

Q.  If  we  were  to  move  these  around,  rather 
north  here  and  south  and  east  and  west  in  that  di- 
rection, turn  it  a  little  bit,  is  that  right? 

A.    I  see  it  all  right  now. 

Q.     All  right,  any  other  respect 

The  Court:  Pardon  me,  I  don't  want  to  inject 
too  much  into  this.  Is  your  testimony,  Mr.  Klocke, 
that  after  the  road  turns,  it  would  be  running  not 
parallel  to  the  railroad  track,  but  rather  up  toward 
it  in  a  strictly  easterly  direction  after  the  road 
turns  there  and  goes  east?  A.     It  runs 
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The  Court:  It  runs  true  east  on  the  section 
line? 

A.  It  runs — that  is,  for  the  first  quarter  of  a 
mile  it  does. 

The  Court:    I  see. 

A.    And  then  it  does  make  a  jog.  [188] 

The  Court:  Then  it  would  turn  toward  the 
railroad  track  and  not  be  parallel  with  it  there,  if 
that  is  your  testimony,  is  that  correct?  I  don't 
want  to  confuse  the  witness,  but  I  just  want  to 
find  out  what  he  is  testifying. 

A.     You  mean  the  road  going  east? 

Mr.  Etter:  Would  you  come  up  to  the  map  and 
tell  us,  if  you  will? 

The  Court:  You  get  my  point,  do  you  not,  Mr. 
McKevitt?  I  am  just  trying  to  find  out  what  he 
is  testifying. 

Mr.  McKevitt:    Yes. 

Mr.  Etter:     Yes. 

Q.  Extending  this  county  road,  I  think  the 
Court  was  inquiring  whether  or  not  after  it  turned 
here  (indicating),  did  it  parallel  the  railroad  line? 
Does  it  parallel  it? 

A.  This  road  here  runs  east  and  your  railroad 
runs  at  the  angle  it  is  running,  which  would  be 
southwest — southeast,  rather,  towards  Ellensburg, 
and  this  runs  more  away  from  the  railroad,  but 
this  road  here  would  be — there  is  a  slight  curve  in 
this  road  as  we  cross  the  N.P.  here  (indicating). 
But  down  here  it  would  be  perfectly  square  with 
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this,  that  they  are  both  on  the  section  line  and 

the  sections  are  square. 

Q.    I  see.  [189] 

A.     In  other  words,  it  would  be  a  square  corner. 

Q.  Wouldn't  that,  running  along  the  section  line 
after  it  made  the  turn,  then,  would  it  run  on  the 
direction  as  appears  here,  almost  parallel  with  the 
railroad  line? 

Mr.  McKevitt:    What  do  you  mean,  that  road? 

A.  Running  straight.  This  runs  straight  south; 
the  railroad  runs  southeast. 

Q.  (By  Mr.  Etter) :  Southeast,  I  see.  So  the 
railroad  would  be  running  southeast  and  this  road 
would  not?  A.     Straight   south. 

Q.     Straight  south. 

A.  It  also  moves.  This  is  a  trestle  from  here  to 
here  (indicating),  and  this  road  goes  underneath 
the  same  trestle  that  the  N.P.  does. 

Q.    Under  the  same  trestle? 

A.  Under  the  same  trestle,  which  from  this 
point  to  this  point  looks  out  of  proportion  to  me, 
but  maybe  it  isn't.  In  other  words,  the  picture  to' 
my  mind  would  be  more  this  way  (indicating). 

Mr.  McKevitt:  Well,  of  course,  Mr.  Etter,  I 
want  to  be  clear  on  this  for  the  record.  No  matter 
what  the  witness'  independent  view  may  be,  I 
thought  we  were  agreed  when  we  furnished  you 
that  map,  that  that  was  an  accurate  map  and  made 
imder  actual  survey.  I  don't  know  what  the  pur- 
pose is  in  going  into  it.  Couldn't  be  anything  ex- 
cept to  [190]  attack  the  accuracy  of  this  map. 
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Mr.  Etter:  Well,  now,  Mr.  McKevitt,  I  am  not 
doing  that  at  all,  I  certainly  admit  that  your  map 
is  accurate  on  its  face  and  under  the  degree,  but  I 
likewise  don't  think,  do  you,  that  the  map  is  perfect 
as  a  visual  guide  or  a  visual  aid  to  a  jury  ?  That 
is  all  I  am  trying  to  do  is  to  give  the  jury  a  per- 
fect picture,  aside  from  a  cold  chart.  I  am  not  ob- 
jecting to  your  chart  at  all. 

Mr.  McKevitt:    Well,  then 

The  Court:  Of  course,  you  have  this  situation, 
too,  do  you  not,  that  a  part  of  the  road  there  lead- 
ing to  the  plaintiff's  residence  is  not  shown  on  the 
map*? 

Mr.  Etter:    Not  shown  at  all. 

Mr.  McKevitt:     It  is  below  the  map. 

The  Court:    Yes,  below  the  map. 

Do  you  wish  Mr.  Klocke  to  stay  down  there? 

Mr.  Etter:    No. 

The  Court :  You  may  proceed  with  the  examina- 
tion. 

Mr.  Etter:  You  can  step  back  up  there,  Mr. 
Klocke. 

Q.  Now,  do  you  recall  March  the  8th  what  oc- 
curred particularly  on  that  day  as  a  result  of  this 
accident  that  occurred,  Mr.  Klocke? 

A.    Well,  pretty  well. 

Q.  All  right,  do  you  recall  the  train,  that  is,  the 
Northern  Pacific  passenger  train,  on  that  date  as 
it  came  out  of  Ellensburg?  [191] 

A.     I  saw  the  train. 

Q.    You  saw  the  train? 
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A.     I  did  see  the  train. 

Q.  Where  were  you  at  that  time  that  you  saw 
the  train? 

A.  I  happened  to  be  welding  in  front  of  my 
shop. 

Q.     In  the  front  of  your  shop? 

A.  I  was  welding  on  some  material  there  and  I 
just  happened  to  raise  the  hood  and  did  see  the 
train  go  by. 

Q.  Do  you  recall  where  it  was  that  you  saw  the 
train? 

A.  Well,  it  was — it  would  be  straight  east  from 
where  I  was. 

Q.     Straight  east  from  where  you  were? 

A.    That's  right. 

Q.  And  in  that  respect,  assuming  it  to  be 
straight  east  from  where  you  were,  are  you  able  to 
give  me  any  idea,  directionally  speaking,  as  to 
where  the  whistle  post  which  is  shown  here,  Mr. 
Klocke,  this  whistle  post  is  shown  up  here  (indicat- 
ing), could  you  tell  us  where  that  would  be,  direc- 
tionally speaking,  from  your  house,  which  is  down 
in  here  some  place,  I  assume? 

A.  It  would  be  straight  east  and  about,  maybe, 
200  or  100  feet  north. 

Q.    And  100  feet  north?  A.     Yes.  [192] 

Q.     Of  your  place?  A.     That's  right. 

Q.  Okay.  And  can  you  tell  us  whether  it  was 
there  or  where  was  it  with  reference  to  the  whistle 
post  that  you  observed  the  train  on  that  day? 

A.    Well,  I  just  noticed  the  train  go  by. 
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Q.    You  noticed  it  go  by?  A.     Go  by. 

Q.     Did  you  see  the  train  go  under  the  overpass? 

A.     No,  I  can't  see  that  from  my  place. 

Q.    You  cannot  see  it  from  your  place? 

A.  After  it  gets  to  the  whistle  post,  I  cannot 
see  it. 

Q.    After  it  gets  to  the  whistle  post? 

A.     That's  right. 

Q.  I  see.  I  assume  that  when  it  passed  the 
whistle  post,  that  was  as  much  as  you  saw  of  it, 
you  saw  it  no  more?  A.     That's  right. 

Q.  All  right,  was  there  anything  else  that  at- 
tracted your  attention  other  than  the  fact  you  saw 
the  train  go  past? 

A.  I  saw  the  girl  drive  by,  or  the  car,  I  thought 
it  was  the  girl. 

Q.  I  see.  With  reference  to  the  train  going  by, 
when  did  you  see  her?  Which  was  first? 

A.     That  I  can't  say.  [193] 

Q.     Oh,  I  see. 

A.  I  don't  remember,  I  just  noticed  both  of 
them  go  by  as  I  quit  work,  but  it  was  no  doubt 
pretty  close  together. 

Q.     No  doubt 

A.  No  doubt  pretty  near  the  same  time,  but  I 
don't  remember  just  which  one  I  saw  first.  I  don't 
remember  that  at  all. 

Q.  What  you  are  saying  is,  your  recollection  is 
that  you  saw  the  car  go  past  and  you  also  saw  the 
train,  but  you  don't  know  what  time? 

A.     No,  I  don't  remember  just  how  I  saw  them. 
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but  I  did  see  both  of  them.  I  waved  at  the  girl  as 

she  went  by.  I  am  right  close  to  the  road. 

Q.  I  see.  All  right,  can  you  tell  us  about  how  far 
your  place  is  from  the  crossing? 

A.     It  is  just  80  rods  to  my  gate. 

Q.    80  rods?  A.     To  the  gate. 

Q.  To  your  gate.  Your  property  extends  along 
the  road  toward  the  property  of  Mr.  Everett,  does 
it  not?  A.    Yes,  it  does. 

Q.  Directionally  along  there.  At  that  time, 
w^hat  was  the  situation  with  regard  to  the  trees 
and  shrubbery  running  along  that  fence  line  of 
yours  facing  the  county  highway?  [194] 

A.     From  my  house  to  the  county  highway? 

Q.  No,  along  the  county  highway,  the  length  of 
your  property  facing  the  county  highway  and  up 
toward  the  Everett  residence,  what  was  the  condi- 
tion along  there? 

A.  Well,  right  at  my  place  there  was  some  trees 
there,  but  after  you  get  away  from  my  place  there 
isn't  any  trees. 

Q.  I  see.  And  just  beyond  toward  the  crossing, 
is  there  considerable  shrubbery  along  the  side  of 
the  highway?  A.     There  was  Inrush. 

Q.     Brush  between  you  and  the  crossing? 

A.     That's  right. 

Q.  I  see.  Now,  are  you  acquainted  Mr.  Klocke, 
with  the  crossing  which  is  designated  on  the  chart 
to  which  I  am  pointing?  A.    Yes,  I  am. 

Q.     Beg  your  pardon? 

A.     I  am  acquainted  with  it. 
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Q.  You  are  acquainted  with  the  crossing.  Have 
you  used  it  a  number  of  times? 

A.     For  20  years. 

Q.  You  have.  All  right,  now,  will  you  tell  us, 
had  you  used  the  crossing  a  short  time,  or  when 
did  you  last  use  the  crossing,  if  you  remember, 
prior  to  the  accident  which  occurred  on  the  8th 
of  March?   [195] 

A.  Well,  I  couldn't  say  exactly,  but  I  use  it 
nearly  every  day.  I  might  have  used  it  that  same 
morning,  I  don't  remember. 

Q.  You  don't  remember.  But  you  used  it  regu- 
larly, did  you,  up  until  the  time  of  the  accident? 

A.    Yes. 

Q.    I  see. 

The  Court :  By  the  way,  his  place  is  80  rods  from 
the  crossing.  I  wonder  if  we  could  have  that  in 
miles  or  in  feet.  Is  that  a  quarter  of  a  mile? 

A.     That  is  a  quarter  of  a  mile. 

Mr.  McKevitt:     1,320  feet. 

The  Court:  That  is  a  quarter  of  a  mile.  All 
right,  go  ahead. 

Q.  (By  Mr.  Etter) :  Now,  you  have  used  this 
crossing,  as  I  gather,  and  had  used  it  a  number  of 
times  prior  to  the  accident  up  until  the  date  of  the 
accident.  Will  you  describe  the  crossing  to  the  jury, 
Mr.  Klocke,  the  approach  to  it  and  the  crossing  it- 
self, just  prior  to  this  accident? 

A.  Well,  there  is  an  incline,  you  go  upgrade 
across  the  track. 
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Q.  Would  you  step  down  with  the  pointer  and 
just  describe  that  as  best  you  can? 

A.  When  you  approach  the  crossing  there,  there 
is  an  [196]  incline,  you  go  upgrade,  and  this  cross- 
ing, the  minute  you  leave  that  crossing,  you  are  in 
a  turn  to  go  south  on  this  road  (indicating).  If  you 
do  go  south,  there  is  three  ways  to  go,  you  can  go 
straight  ahead  or  follow  the  track.  But  as  we  leave 
this  crossing,  we  turn  immediately  after  you  cross 
this  crossing.  It  is  right  at  the  point 

Mr.  McKevitt:  .What  is  at  the  corner?  What 
did  he  say  was  at  the  corner? 

A.  This  is  a  corner  right  here;  in  other  words, 
it  is  a  rounding  corner  where  we  cross  this  track, 
we  turn  and  go  south  on  this  here,  and  there  is  a 
grade  that  you  go  up  to  get  over  this  track. 

Q.  (By  Mr.  Etter)  :  Now,  what  I  would  like  to 
have  you  do,  you  have  got  us  coming  back  in  re- 
verse, but  I  would  like  to  have  you  tell  us  about 
the  situation  when  you  go  up  in  the  northerly  di- 
rection and  on  over  on  the  public  highway  from 
your  side  of  the  railroad  track. 

A.  We  approach  this  crossing  right  at  the 
corner  and  cross  it.  That  is  about  all  there  is  to  it, 
you  just  go  up  a  grade  and  over  the  crossing. 

Q.  What  kind  of  a  grade  is  that,  Mr.  Klocke, 
would  you  say,  as  to  how  high  it  is  above  the 
road?  Would  you  say  it  was  a  sharp  grade,  at 
least  so  far  as  driving  it  is  concerned?   [197] 

Mr.  McKevitt:  I  object  to  the  form  of  that 
question,  the  "sharp." 
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Q.  (By  Mr.  Etter)  :  What  type  of  a  grade  is  it 
for  a  man  driving  an  automobile? 

Mr.  McKevitt:  Object  to  that  question.  We  have 
already  got  in  evidence  the  mathematics  on  the  situ- 
ation. 

The  Court:  Well,  I  think  he  may  describe  it  in 
his  own  words. 

Do  you  understand  the  question,  Mr.  Klocke? 
He  asked  what  kind  of  a  grade  it  is. 

A.  Well,  I  would  say  it  is  just  an  incline  to 
go  over  the  top  of  that  track.  Just  how  high  it 
would  be,  I  don't  know  exactly,  but  you  do  have 
to  go  up  an  incline  to  go  over  the  track. 

Q.  (By  Mr.  Etter) :  All  right,  and  is  there  a 
cui'\'e  as  you  cross  over  the  track  to  stay  on  the 
highway"?  I  mean,  what  type  of  a  curve  is  that? 

A.     This  right  here  (indicating)  ? 

q.    Yes. 

A.  Well,  in  order  to  come  this  way,  it  is  rather 
sharp,  you  come  right  back  down.  In  other  words, 
this  road,  if  it  run  straight  south  and  this  is 
straight  east  (indicating),  this  would  be  almost 

Q.    Would  be  a  45  or  90  degree  curve? 

A.  I  doTi't  know  just  what  you  would  call  it.  It 
might  be  a  straight  "L."   [198] 

Q.  All  right,  in  driving,  when  you  have  driven 
it,  how  do  you  proceed?  Do  you  proceed  in  high, 
that  is,  when  you  are  going  over  it,  or  do  you 
change  gears? 

A.  Yes,  we  usually  shift  gears,  it  is  a  pretty 
sharp   corner,   and  it   really  is   a  little   rough   on 
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account  of  making  this  corner.  The  plank  that  lays 
in  front  of  the  rails,  a  lot  of  times,  is  pretty  bare 
on  account  of  you  make  a  corner  and  your  wheels 
kick  the  gravel  out  all  the  time. 

Q.    I  see. 

A.  That  is,  by  turning,  you  throw  this  gravel 
out,  but  like  the  other  side  probably  wouldn't  do 
that,  because  you  drive  more  straight  on  to  it,  but 
you  turn  immediately  would  cause  the  gravel  to  go 
out. 

Q.  I  see.  All  right,  now,  when  you  are  driving, 
when  you  have  driven,  say,  immediately  prior  to 
the  accident,  Mr.  Klocke,  immediately  prior  to  this 
accident,  you  have  driven  on  it,  can  you  tell  us 
about  the  visibility  that  you  have  to  see  up  the 
track  in  an  easterly  direction,  as  the  map  indicates, 
towards  Ellensburg,  as  to  oncoming  trains'?  What 
is  the  situation  there? 

Mr.  McKevitt:    Well 

A.    Actually  see  back 


Mr.  McKevitt:  What  point  are  you  referring 
to  now?  How  far  from  the  crossing?  [199] 

Mr.  Etter:  Well,  I  want  him  to  tell  starting 
where  it  appears,  oh,  within  25  or  35  or  40  feet. 

Q.  Just  pick  a  point  out  on  that  map,  if  you 
wish. 

A.  Well,  if  you  were  back — I  have  never  meas- 
ured it,  don't  know  exactly,  but  if  you  were  back, 
I  would  say,  30  feet,  you  would  be  looking  pretty 
much  down   the  track   this  way    (indicating).   It 
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would  be  very  easy  to  see  a  train  coming  from  the 

north  or— — 

Q.     From  Seattle? 

A.  Yes,  this  way.  This  way  would  be  a  little 
harder  to  see  because  you  have  to  get  pretty  close 
to  the  track  to  look  back  this  way  (indicating). 

Q.  And  why  is  that?  What  reasons  are  there 
for  that? 

A.  Well,  because  you  are  coming  in  on  a  curve 
and  your  car,  in  order  to  l^e  facing  east,  would 
have  to  almost  make  the  turn  and  you  are  right 
on  the  turn  right  here   (indicating). 

Q.  I  see.  And  when  you  have  driven  your  car 
up  there,  can  you  tell  us  what  point  you  have 
reached  in  distance  from  the  crossing  before  you 
are  able  to  see  up  through  the  underpass  or  the 
overpass,  if  you  can? 

A.  Well,  I  wouldn't  say  just  exactly  where  it 
AYould  be  to  look  back,  because  I  never  did  measure 
that,  but  I  know  we  do  get  awful  close  to  the  track 
to  look  back  to  get  a  clear  vision.  [200] 

Q.     To  get  a  clear  Wsion?  A.     That's  right. 

Q.     Do    you    know   what   the    condition    of    the 
planking — you  can  take  the  \\dtness  chair. 
(Witness  resumes  stand.) 

On  the  day  of  the  accident,  did  you  have  occa- 
vsion  to  examine  or  to  observe  the  xilanking  of  the 
crossing  or  the  condition  of  the  crossing,  speaking 
of  it  now  as  the  southerly  approach ;  in  other  words, 
the  approach  that  you  have  if  you  were  driving 
from  your  place  over  to  the  public  highway?  Did 
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you  have  a  chance  to  examine  that  planking  that 

day? 

A.  Well,  I  never  looked  at  it  particularly,  but 
I  didn't  notice  that  it  was  much  different  than  it 
usually  is.  There  is  times  it  was  worse  and  I  think 
there  was  times  it  was  better. 

Q.  I  see.  I  will  hand  you  the  Defendant's  Ex- 
hibit 30,  which  is  indicated  by  the  tag  as  Nos.  1,  2, 
3  and  4,  panorama,  camera  25  feet  south  of  the 
crossing  facing  east  and  north,  showing  view  of 
driver  approaching  crossing.  It  was  taken  a  couple 
of  days,  I  believe,  wasn't  it,  Mr.  McKevitt 

Mr.  McKevitt:    March  10th,  two  days  after. 

Mr.  Etter:    After  the  accident.  [201] 

Q.  Now,  handing  you  this  exhibit,  I  want  you  to 
examine,  or  can  you  see  the  condition  there  of  the 
grade  crossing  and  the  planking? 

A.  Well,  I  have  seen  it  look  like  that  and  I 
have  seen  it  look  better  and  I  have  seen  it  look, 
you  might  say,  worse. 

Q.  I  see.  But  would  you  say  whether  or  not  that 
is  the  condition  that  you  noted  or  about  that  con- 
dition on  the  day  that  this  accident  occurred  on 
the  approach  on  this  planking? 

A.  Pretty  much  so,  about  like  that,  I  would 
say. 

Q.  I  see.  Did  you  have  any  occasion  to  take  any 
measurements  of  how  far  down  the  approach  was 
from  the  grade  crossing? 

A.     No,  I  never. 

Q.    You  did  not?  A.    No. 
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Q.  I  see.  Did  you  state  that  you  had  seen  this 
crossing  in  that  condition  before  that,  too? 

A.    Yes,  I  think  I  have. 

Q.  Have  you  seen  it  in  any  condition  worse  tham 
is  indicated  on  the  exhibit? 

Mr.  McKevitt:  Well,  I  object.  You  mean  you 
are  referring  now  to  the  day  of  the  accident? 

Q.  (By  Mr.  Etter) :  Well,  have  you  seen  it 
when  the  [202]  approach  to  the  plank  was  further 
down  below  the  actual  rail  crossing  than  it  appears 
on  the  exhibit? 

Mr.  McKevitt:  I  object  to  that  question  as  lead- 
ing and  suggestive. 

The  Court:  Well,  I  think  not,  it  is  whether  he 
had  seen  it  that  way  or  not.  Have  you? 

A.  Well,  I  don't  know,  when  a  picture  that  way, 
I  have  seen  it  pretty  rough  and  then  I  have  seen 
it  when  it  was  fresh  fixed  up,  why,  it  was  pretty 
smooth.  But  as  we  said  before,  it  is  in  a  turn  and 
they  could  fix  it,  but  it  didn't  last  because  you  turn 
and  you  kick  it  right  out  again  with  your  car. 

Q.  (By  Mr.  Etter)  :  I  see.  Now,  did  you  notice 
the  condition  of  the  crossing,  oh,  some  10  or  12 
days  later  or  thereabouts,  Mr.  Klocke,  whether 
there  was  any  difference? 

Mr.  McKevitt:  That  is  objected  to,  if  your 
Honor  pleases,  what  the  condition  10  days  after 
this  was,  as  being  incompetent,  irrelevant  and  im- 
material. 

Mr.  Etter:    I  think  we  have  a  right  to  show 
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Mr.  McKevitt:  I  object  to  counsel  stating  his 
position  before  the  jury. 

The  Court:  Will  counsel  approach  the  bench, 
please  1 

(Whereupon,  the  following  proceedings  were 
had  [203]  in  the  presence,  but  out  of  the  hear- 
ing, of  the  jury:) 

The  Court:  I  think  we  have  this  come  up  in 
almost  every  one  of  these  cases.  What  you  are  pro- 
posing to  show  now  is  that  they  changed  and  fixed 
it  afterwards? 

Mr.  Etter:  That's  right,  and  cut  down  the 
brush. 

Mr.  McKevitt:  That  is  no  evidence  of  negli- 
gence. 

Mr.  Etter:  That  is  evidence  they  could  have 
made  it  safer,  that's  all  it  is,  under  the  general 
rule. 

Mr.  McKevitt :  We  could  have  made  it  foolproof, 
but  the  law  doesn't  require  us  to  do  so. 

The  Court:  As  I  recall,  it  isn't  taken  as  evi- 
dence of  negligence,  but  it  has  been  admitted  as 
showing  a  safer  condition  could  have  been  main- 
tained. 

Mr.  Etter:  Could  have  been  maintained,  that's 
correct. 

Mr.  McKevitt:  Well,  I  am  objecting,  if  your 
Honor  please. 

The  Court:    Well,  all  right. 

Mr.  McKevitt:  As  being  incompetent,  irrelevant 
and  immaterial. 
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(Whereupon,  the  following  proceedings  were 
had  in  the  presence  and  hearing  of  the  jury:) 

Q.  (By  Mr.  Etter) :  The  question  again,  Mr. 
Klocke,  did  you  [204]  have  a  chance  a  few  days 
after,  within  a  week  or  10  days,  to  observe  this 
same  crossing? 

Mr.  Etter:    Going  to  make  your  objection? 

Mr.  McKevitt:  Well,  it  is  imderstood  I  have  an 
objection,  a  general  objection,  to  this  testimony? 

The  Court:  You  wish  your  objection  to  go  to 
all  this  line  of  testimony  without  repeating  it? 

Mr.  McKevitt:  On  the  condition  of  the  crossing 
on  any  period  subsequent  to  the  date  of  the  acci- 
dent. 

The  Court :  All  right,  the  record  may  show  that. 
You  may  answer. 

Mr.  Etter:    You  may  answer. 

A.  Well,  I  never  paid  much  attention  to  the 
crossing  after  that.  I  never  paid  any  attention  to 
whether  it  had  been  fixed  up  better  than  it  was 
or  hadn't.  I  never  really  paid  much  attention  to  it. 

Q.  Well,  didn't  you  advise  me,  Mr.  Klocke, 
that  you  found 

Mr.  McKevitt:  Just  a  moment,  I  object  to  this 
cross-examination  of  his  witness,  I  can  see  it  com- 
ing. If  he  wants  to  claim  surprise,  that  is  one 
thing. 

Q.  (By  Mr.  Etter):  I  will  ask  you  this,  Mr. 
Klocke:  Was  there  any  different  condition  as  to 
the  brush  that  was  along  the  right  of  way  at  the 
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crossing  within  a  week  or  10  days  after  this  acci- 
dent occurred?  [205] 

Mr.  McKevitt:  Same  objection,  now,  as  to  any 
condition  of  brush  within  10  days  or  any  period 
after  the  date  of  the  accident. 

The  Court:  Very  well,  the  record  may  show 
that.  He  may  answer. 

A.  Well,  I  never  paid  much  attention  to  it,  T 
wouldn't  answer  whether  there  was  something  done. 
I  think  there  was  some  work  done,  but  I  don't 
know  just  what  day  or  how  much  was  done.  I  didn't 
pay  much  attention  to  that. 

Q.  (By  Mr.  Etter) :  That  is  true,  I'm  not  ask- 
ing you  that,  but  I'm  asking  if  there  was  a  differ- 
ence between  the  brush  that  was  along  the  railroad 
right  of  way  up  close  to  the  crossing,  if  there  was 
some  difference  in  that  within  a  week  or  so  after 
this  accident  occurred? 

Mr.  McKevitt:  Same  objection,  if  your  Honor 
pleases. 

The  Court:    Overruled. 

A.  Well,  I  don't  remember  whether  there  was 
or  not. 

Mr.  Etter:    I  think  that  is  all,  Mr.  Klocke.  [206] 

Cross  Examination 

Q.  (By  Mr.  McKevitt)  :  Mr.  Klocke,  the  North- 
ern Pacific  served  a  subpoena  on  you,  or  caused  one 
to  be  served,  sometime  last  week  to  come  up  here 
as  a  witness ;  is  that  not  correct  ? 

A.     That's  right. 
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Q.  Now,  taking  first  the  condition  of  the  cross- 
ing and  referring  to  the  planking  on  the  outside  of 
the  rail  towards  your  home,  I  will  show  you  two 
photographs  and  you  will  bear  in  mind  that  it  is 
agreed  between  counsel  attorneys  for  either  side, 
that  these  pictures  were  taken  two  days  after  the 
accident  happened,  and  that  one  view  shows  with 
the  camera  up  close  to  the  crossing  and  facing  east 
and  the  other  one  facing  west. 

A.     This  would  be  west! 

Q.  This  one  the  camera  is  east  of  the  crossing, 
that's  right,  and  that  is  facing  west,  and  this  is 
west  of  the  crossing  and  facing  east. 

Now,  will  you  examine  those  photographs,  please  ? 

The  Court:  Will  you  give  the  numbers  for  the 
record  ? 

Mr.  McKevitt:  Oh,  I'm  sorry,  your  Honor.  Ex- 
hibits 17  and  18. 

The  Court:    All  right. 

Mr.  McKevitt :     Defendant's. 

A.    All  I  can  say,  it  is  the  crossing,  all  right. 

Q.  Are  those  photographs  a  fair  rej)resentation 
of  the  condition  of  the  crossing  as  it  existed 

A,     It  is  a  picture 

Q.    on  the  day  of  the  accident?  Are  they 

fair  representations? 

A.  The  pictures  are  taken  in  the  wrong  angle 
for  me  to  judge,  which  is  on  both  sides.  They  were 
taken  from  the  end;  we  approach  from  the  side, 
and  I  can't  see. 

Q.    Well,  take  a  look  at  the  planking  on  the  out- 
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side  of  the  rails  in  both  pictures.  That  is  what  we 

are  principally  concerned  with. 

A.     I  would  say  that  looks  like  it,  all  right. 

Q.  Fair  representation  as  it  existed  on  the  day 
of  the  accident? 

A.     I  would  say  so,  pretty  fair. 

Q.  By  the  way,  I  have  discussed  this  case  with 
you  at  some  length  in  my  office  last  night? 

A.     That's  right. 

Q.  And  I  have  a  map  which  is  a  duplicate  of 
that  up  there,  have  I  not?  A.     That's  right. 

Q.  And  I  call  your  attention  now  to  Defendant's 
Exhibit  No.  31.  I  showed  you  those  photographs 
yesterday,  did  I  not? 

A.     I  don't  believe  I  saw  this  one.  [208] 

Q.     Oh,  you  don't  believe  you  have  seen  this  one? 

A.     I  don't  believe  I  did. 

Q.  Well,  it  is  also  agreed  that  Exhibit  31,  which 
is  the  one  you  are  looking  at,  is  a  panoramic  view 
comprised  of  1,  2,  3,  4  photographs,  and  when  those 
four  photographs  were  each  taken,  the  camera  was 
180  feet  south  of  the  crossing,  facing  east  and  north. 
South  of  the  crossing  would  be  toward  your  home. 

A.     Uh-huh. 

Q.  And  facing  east  and  north  toward  the  Mil- 
waukee viaduct.  Now,  will  you  examine  31? 

A.  That  looks  very  much  like  it  looks  there, 
very  much  so. 

Q.  And  that  photograph  is  a  fair  representation 
of  the  conditions  that  existed  on  March  8th. 

A.     I  would  say  it  is. 
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Q.  All  right.  Now,  make  an  examination  of  De- 
fendant's Exhibit  30,  which  is  a  panorama  com- 
prised of  four  photographs,  and  in  those  photo- 
graphs the  camera  is  25  feet  south  of  the  rail  and 
facing  east  and  north,  as  in  this  picture,  only  the 
difference  is  where  the  camera  is  located. 

Examine  that  picture  and  advise  the  Court  and 
jury  whether  or  not  it  is  a  fair  representation  of 
the  physical  conditions  that  existed  in  and  around 
that  crossing  on  the  8th  of  March,  1952.  [209] 

A.     I  would  say  that  looks  pretty  much  like  it. 

Mr.  McKevitt:  May  I  make  this  observation 
to  the  Court  with  reference  to  this  witness? 

I  have  explained  to  Mr.  Etter,  he  told  me  last 
night  that  he  is  very  anxious  to  get  out  on  our 
train  this  evening  because  his  wife  is  going  to 
undergo  an  operation  tomorrow,  and  I  told  him  if 
he  wasn't  used  by  Mr.  Etter,  that  I  would  ask  per- 
mission to  put  him  on  out  of  turn. 

What  I  would  like  to  do  now  is  complete  a  brief 
cross-examination  and  make  him  my  witness  for 
just  two  or  three  questions. 

The  Court:    You  may  do  that. 

Mr.  McKevitt :  And  I  had  in  mind  we  might  run 
over  two  or  three  minutes. 

The  Court:     Yes,  all  right. 

Mr.  McKevitt:     Thank  you. 

Q.  Mr.  Klocke,  you  said  you  are  about  80  rods, 
your  home,  from  the  crossing? 

A.     That's  right. 
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Q.  You  are  about  the  same  distance  from  the 
crossing,  approximately,  as  the  whistle  post  is? 

A.     I  am  exactly,  I  am  on  the  corner. 

Q.  Yes.  And  you  were  working  out  in  your  yard 
welding?  A.     That's  right. 

Q.     Using  a  welding  machine?  [210] 

A.     That's  right. 

Q.  Did  you  have  something  over  your  head  for 
protection  ? 

A.     I  had  a  welder's  hood  on. 

Q.    And  covers  your  ears? 

A.  Well,  not  exactly  cover  your  ears,  but  you 
don't  hear  much  with  a  welder's  hood  on  when  you 
are  welding. 

Q.  The  welding  machine  was  making  quite  a 
racket,  is  that  right?  A.     That's  right. 

Q.  But  you  saw  Erna  Mae  go  by  your  house 
and  you  waved  at  her? 

A.  I  saw  the  car  and  I  thought  it  was  her  and 
I  waved  at  her. 

Q.  Yes.  Did  you  see  the  car,  that  car  you  are 
referring  to,  before  you  saw  the  train  or  after- 
wards? A.     That  I  can't  say. 

Q.     You  can't  recall?  A.    Exactly. 

Q.  Well,  was  there  a  short  interval  of  time  or 
a  long  interval  of  time,  or  what,  if  you  can  tell, 
was  the  interval  of  time  between  seeing  both  ve- 
hicles, no  matter  which  one  you  saw  first? 

A.  I  can't  exactly  say  just  exactly  what  one  I 
saw  first  or  just  how  long  it  was  between,  but  I 
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happened  to  be  looking  up  at  the  time,  I  did  see  the 

train  and  I  saw  the  car.  [211] 

Q.  Well,  can  you  tell  us  how  long  after  you 
saw  Erna  go  by  that  you  received  information  that 
caused  you  to  go  on  up  to  the  crossing?  How  long 
was  that  after  she  had  passed  by  your  place? 

A.  Well,  it  would  be  a  short  time,  but  just  ex- 
actly how  long,  I  don't  remember. 

Q.     Having  in  mind  the  distance,  a  short  time  ? 

A.    Yes. 

Q.  Did  you  estimate  the  speed  of  her  car  as  she 
w^ent  by  your  home? 

A.  I  never  paid  much  attention.  She  never 
drives  very  fast  or  never  had  to. 

Q.  Well,  what  I  am  inquiring  about,  have  you 
any  independent  recollection  now  of  approximately 
the  speed?  If  you  haven't,  why,  say  so. 

A.     I  don't  know  how  fast  she  was  going. 

Q.  All  right.  You  were  advised  by  someone, 
what  caused  you  to  go  up  to  the  crossing?  Was  it 
information  that  you  received  from  somebody,  with- 
out telling  what  it  was,  or  was  it  your  own  actual 
knowledge  that  something  had  happened?  Which 
was  it? 

A.  Someone  called  the  house  and  my  mfe  came 
out  and  told  me  that 

Q.     I  see.  A.     someone  was  killed. 

Q.     Then  you  jumped  in  your  car  and  went  up? 

A.     That's  right. 

Q.    You  had  in  mind  at  that  time,  then,   that 
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possibly  that  was  the  car,  the  truck,  Erna  was  driv- 
ing that  was  involved?  A.     I  think  I  did. 

Q.  Yes.  When  you  got  up  there,  after  you  ar- 
rived there,  there  was  a  gathering  of  quite  a  few 
people,  wasn't  there?  A.     That's  right. 

Q.  Was  Sheriff  Dorsey  there?  Do  you  know 
Sheriff  Dorsey? 

A.  I  can't  really  remember  who  was  there.  I  was 
interested  in  seeing  what  happened  and  I  didn't 
pay  much  attention  to  anyone. 

Q.  Do  you  recall  whether  or  not  you  saw  a  state 
highway  patrolman? 

A.     I'm  pretty  sure  I  did. 

Mr.  McKevitt:  Now,  if  the  Court  please,  I  will 
make  him  my  own  witness,  if  your  Honor  permits. 

The  Court:  Well,  let's  see,  do  you  have  any  re- 
direct examination,  Mr.  Etter? 

Mr.  Etter:  No,  I  haven't,  but  I  have  about  three 
questions  I  would  like  to  ask  him  on  direct.  I  neg- 
lected to  ask  him,  I  couldn't  find  my  notes  on  it. 

The  Court:     Yes,  all  right. 

Mr.  McKevitt:    On  redirect? 

Mr.  Etter:     On  direct. 

The  Court:    You  want  to  reopen  on  direct. 

Mr.  McKevitt:  Oh,  I  see,  you  want  to  reopen  on 
direct.  All  right.  Do  you  want  me  to  finish  with 
him,  Max,  now,  then  you  can  take  him? 

Mr.  Etter:     Certainly. 

Mr.  McKevitt:    Very  well. 
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Direct  Examination 

Q.  (By  Mr.  McKevitt) :  I  am  making  you  my 
own  witness  for  the  purpose  of  these  questions. 

I  will  ask  you  whether  or  not  you  had  a  conver- 
sation with  Mr.  Everett  at  that  crossing  while  you 
were  both  up  there  following  the  accident  with  ref- 
erence to  the  truck?  Did  you  have  a  conversation? 
You  can  answer  that  yes  or  no. 

A.     I  can't  remember  whether  we  did  or  not. 

Q.  You  have  no  recollection  of  any  conversa- 
tion at  the  crossing  or  near  the  crossing  shortly 
after  the  accident? 

A.     Concerning  the  truck,  I  don't. 

Q.  Concerning  the  truck.  Well,  did  you  have 
any  [214]  conversation  with  Mr.  Everett  following 
the  accident  about  an  idling  jet?  A.     We  did. 

Q.    Where  was  that? 

A.     I  can't  say  the  exact  spot  we  were  in. 

Q.    Well,  was  it  up  at  the  crossing? 

A.     That  I  can't  say. 

Q.  Well,  was  it  immediately  following  the  ac- 
cident ? 

A.  I  think  it  was  sometime  right  after  the  acci- 
dent. 

Q.     And  the  same  day? 

A.  Well,  I  think  it  was  the  same  day.  I  don't 
know  exactly  whether  it  was  the  same  day  or  not. 

Q.  Well,  I  will  ask  you,  you  gave  a  statement  to 
one  of  the  members  of  the  Northern  Pacific  Claim 
Department  two  days  after  this  accident,  didn't 
you?  A.     I  didn't  hear  you? 
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Q.  You  gave  a  written  and  signed  statement  to 
one  of  the  members  of  the  Claim  Department  two 
days  after  the  accident,  did  you  not? 

A.    Yes,  I  did. 

Mr.  McKeA^tt:  I  think  for  the  purpose  of  this 
question,  if  the  Court  please,  I  will  have  to  claim 
surprise,  your  Honor. 

Mr.  Etter:  I  don't  think  he  can  claim  surprise 
yet.  He  hasn't  asked  him  what  his  conversation 
was.  [215] 

The  Court:  He  seems  to  have  surprised  every- 
body. I  think  you  can  use  the  statement  to  refresh 
his  memory. 

Mr.  McKevitt:    Yes. 

Q.  Examine  that.  As  a  matter  of  fact,  I  have 
shown  you  that  statement  before  and  you  have  read 
it,  have  you  not?  A.    Yes,  I  think  I  have. 

Q.     Since  you  came  up  here  to  the  trial? 

A.     That's  right. 

Q.  And  the  sentence  there  in  pen  and  ink  is  in 
your  own  handwriting,  isn't  it?  A.     It  is. 

Q.     And  that  is  your  signature? 

A.     I  think  that  is  pretty  much 

The  Court:  The  only  question  before  you,  Mr. 
Klocke,  is  whether  that  is  your  signature. 

A.     That  is. 

Q.  (By  Mr.  McKevitt) :  Now,  I  call  your  at- 
tention to  this  language,  and  it  is  bottomed  on  a 
claim  of  surprise,  if  your  Honor  pleases. 

Mr.  Etter:    I  would  like  to  see  it. 

The  Court:    Yes,  all  right. 
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Q.  (By  Mr.  McKevitt) :  Isn't  it  a  fact,  Mr. 
Klocke,  that  you  informed  the  Claim  Agent  in  this 
statement,  informed  me  personally,  that  immedi- 
ately following  this  [216]  accident,  in  a  conversa- 
tion with  Mr.  Everett,  that  Everett  advised  you, 
referring  to  the  truck,  that  he  said  the  idling  jet 
was  plugged  and  at  a  slow  speed,  the  truck  would 
stall?  Didn't  Mr.  Everett  tell  you  that  immediately 
after  the  accident? 

A.  I  think  that  it  was  sometime  after  the  acci- 
dent, but  not  quite  worded  that  way,  I  don't  be- 
lieve. I  didn't  probably  say  it  just  quite  like  you 
have  it  written  there,  but  it  meant  probably  the 
same  thing.  He  said  something  about  that  the 
idling  jet  in  the  truck  had  bothered — or  had 
bothered  or  plugged  or  something  to  that  effect. 
Now,  just  how  he  worded  that,  I  wouldn't  say 
exactly,  but  I  think  that  that  was  wrote  that  way, 
but  it  meant 

Q.  Well,  in  the  statement  in  your  handwriting, 
you  wrote  this:  "T  have  read  this  statement  and 
it  is  correct,"  and  that  was  before  you  signed  it, 
wasn't  it? 

A.  That's  right,  I  looked  it  over  and  it  was 
])retty  much  what  we  talked  al)out. 

Mr.  McKevitt:  I  would  like  to  have  this  marked 
and  offer  it  in  evidence  as  part  of  tlie  claim  of 
surprise. 

The  Clerk:    Defendant's  32  for  identification. 

Q.  (By  Mr.  McKevitt) :  By  the  way,  you  were 
n<^t  subpoenaed  by  tlie  plaintiff  until  last  evening 
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after  you  arrived  in  Spokane;  that  is  true,  isn't 

it?  [217]  A.     That's  right. 

Mr.  McKevitt :    Offer  it  in  evidence,  your  Honor. 

The  Court:    The  Defendant's  32  will  be  admitted. 
(Whereupon,    the    said    statement    was    ad- 
mitted   in    evidence    as    Defendant's    Exhibit 
No.  32.) 

Mr.  McKevitt :  Well,  I  am  through  now,  I  won 't 
take  the  time  to  read  it  to  the  jury.  We  are  10 
minutes  over  the  time.  I  have  finished  unless  you 
are 

The  Court:     Well,  I  think  we  should  go  on. 

Mr.  McKevitt :    All  right,  thank  you,  your  Honor. 

The  Court:     Finish  if  we  can, 

Mr.  McKevitt:  Reading  to  you  ladies  and 
gentlemen,  Defendant's  Exhibit  32: 

(AVhereupon,  the  contents  of  Defendant's 
Exhibit  No.  32  was  read  to  the  jury  by  Mr. 
McKevitt.) 

The  Court:  I  think  I  should  say  to  the  jury  at 
this  time  that  these  proceedings  may  be  somewhat 
puzzling  to  you. 

When  counsel  is  examining  a  witness  and  claims 
surprise,  that  is  the  witness  is  testifying  to  some- 
thing or  failing  to  testify  to  something  contrary 
to  what  counsel  has  a  right  to  expect,  then  he  has 
a  right  to  cross-examine  that  witness,  and  that  is 
what  Mr.  McKevitt  proceeded  to  do  here.  [218] 

Now,  this  statement  of  this  witness  isn't  under 
oath  and  it  is  not  evidence  and  shouldn't  be  con- 
sidered by  you  as  evidence.  Its  only  purpose  is  to 
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affect  the  credibility  of  this  witness  as  to  what  he 
has  testified.  The  evidence  here  is  his  sworn  testi- 
mony. You  shall  consider  that  in  the  light  of  this 
document  in  order  to  determine  what  credit  and 
weight  to  give  to  the  testimony  he  has  given,  but 
it  is  material  only  as  it  pertains  to  matters  to 
which  he  has  testified  here  and  then  only  for  the 
purpose  of  affecting  his  credibility.  The  rest  of  it 
regarding  matters  concerning  which  he  has  not 
testified  should  be  utterly  disregarded  by  you. 

Do  you  wish  to  take  exception  to  that,  Mr.  Mc- 
Kevitt? 

Mr.  McKevitt:    Pardon  me? 

The  Court:    You  have  a  right  to  take  exception 
to  my  remarks,  if  you  wish. 

Mr.  McKevitt:    I  have  no  exception. 

The  Court:    I  see. 

Mr.  McKevitt:    Your  Honor  stated  the  law  very 
accurately. 

The    Court:      All    right,    go    ahead.    Are    you 
through  ? 

Mr.  McKevitt:    Yes,  your  Honor. 

The   Court:     All   right,   any  other   examination, 
Mr.  Etter.  [219] 

Mr.  Etter:    Just  a  couple  of  questions  on  direct, 
if  I  may. 

The  Court:    Yes,  all  right. 

Direct  Examination    (Resumed) 
Q.     (By  Mr.  Etter)  :    Mr.  Klocke,  do  you  recall 
I)rior  to  this  accident  that  any  incident  ever  oc- 
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curred  to  you  or  your  car  as  you  crossed  the  par- 
ticular grade  crossing  that  is  involved  here? 

The  Court:  To  keep  from  getting — pardon  me — 
to  keep  from  getting  too  much  confused  here,  you 
are  now  re-examining  him  on  direct  as  your  own 
witness  ? 

Mr.  Etter:    On  direct,  yes. 

The  Court:     I  see. 

Mr.  McKevitt:  Object  to  that  question  as  incom- 
petent, irrelevant  and  immaterial,  as  to  what  his 
experience  may  have  been  in  operating  a  car  at 
any  time,  as  not  evidence  of  negligence  on  the  part 
of  the  railway  company  in  any  particular. 

The  Court:    Let's  see,  will  you  read  the  question? 
(The  question  was  read.) 

The  Court:    "Well,  he  may  answer  it.  [220] 

A.  Oh,  I  can't  recall  of  anything  ever  happen- 
ing, although  I  respect  that  corner  pretty  much. 

The  Court:  Well,  that  relieves  the  Court  of  the 
responsibility  for  the  law. 

Mr.  Etter:    That  is  all,  Mr.  Klocke. 

The  Court:    Any  other  questions? 

Mr.  Etter:    That  is  it. 

The  Court:  Wei],  in  view  of  the  fact  that  we 
have 

Mr.  McKevitt:  As  far  as  the  Northern  Pacific 
Railway  Company  is  concerned,  this  witness  may  be 
excused.  I  don't  know  whether  Mr.  Etter  wants  him 
or  not. 

The  Court :    May  the  witness  be  excused  ? 

Mr.  Etter:    Yes,  your  Honor. 
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The  Court :  All  right,  you  may  be  excused,  then, 
from  further  attendance  here,  Mr.  Klocke. 

(Witness  excused.) 

In  view  of  the  fact  that  we  have  run  over  15 
minutes,  I  think  we  should  recess  until  2,  rather 
than  1:30. 

So  if  you  will  all  bear  that  in  mind,  we  will  re- 
cess until  2  o'clock  and  the  jury  will  be  excused 
until  that  hour. 

(Whereupon,  the  trial  in  the  instant  cause 
was  recessed  until  2  o'clock  p.m.,  this  date.) 

(The  trial  in  the  instant  cause  was  resumed 
pursuant  to  the  noon  recess,  all  parties  being 
present  as  before,  and  the  following  proceed- 
ings were  had :) 

The  Court:    All  right,  proceed. 
Mr.   Etter:      Call   Mr.    Scobee    for   adverse    ex- 
amination, please. 

FRANCIS  WILLIAM  SCOBEE, 

called  and  sworn  as  an  adverse  witness  by  the  plain- 
tiff, was  examined  and  testified  as  follows: 

Direct  Examination 
Q.     (By   Mr.   Etter):     Will   you   tell   us   your 
name,  please,  your  full  name? 
A.     Francis  William  Scobee. 
Mr.  McKevitt:    Keep  your  voice  up,  Mr.  Scobee. 
A.     Francis  William  Scobee. 
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Mr.  Etter:  Have  to  hear  you  way  back  to  the 
end  here,  Mr.  Scobee. 

Q.     And  what  is  your  occupation,  Mr.  Scobee? 

A.  Locomotive  engineer  on  the  Northern  Pa- 
cific. 

Q.  And  how  long  have  you  been  an  employee  of 
the  Northern  Pacific  Railroad.  [224] 

A.     Employed  by  them  since  1936. 

Q.  Since  1936.  And  what  is  your  age  now,  Mr. 
Scobee  ? 

A.     36.  I  will  be  37  next  month. 

Q.  And  how  long  have  you  been  an  engineer  for 
the A.     Since  1945,  June. 

Q.  Since  1945.  What  types  of  equipment,  loco- 
motive equipment,  have  you  used  during  the  time 
that  you  have  been  an  engineer  with  the  Northern 
Pacific  Railroad? 

A.  Well,  the  Northern  Pacific  has  quite  a  few 
types  of  locomotiA^es,  steam  and  Diesel.  We  have 
passenger  Diesels 

Mr.  McKevitt:  Keep  your  voice  up,  Mr.  Scobee. 
As  Judge  Driver  remarked,  the  acoustics  here  are 
not  altogether  too  good  and  you  are  talking  a  little 
too  fast.  I  want  to  hear  you. 

The  Witness :    Okay. 

Mr.  McKevitt:     Please. 

A.  Well,  the  Northern  Pacific  has  quite  various 
type  of  engines.  They  still  have  the  steam  engines 
in  service.  I  have  run  all  kinds  of  steam  engines 
and  the  passenger  Diesels  and  the  freight  Diesels. 
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Q.  (By  Mr.  Etter)  :  The  passenger  Diesels  and 
the  freight  Diesels?  A.    Yes.  [225] 

Q.  Now,  how  long  have  you  been  employed  or 
on  the  run,  that  is,  the  particular  run  that  you  were 
on  on  March  the  8th  of  1952? 

A.  Well,  that  jiarticular  run,  I  was  an  extra  en- 
gineer. 

Q.     You  were  an  extra? 

A.     The  regular  man  had  laid  off. 

Q.    He  had  laid  off?  A.     Yes,  sir. 

Q.  Were  you  on  the  extra  board  as  an  engineer 
at  that  time?  A.    Yes,  sir. 

Q.     And  how  long  prior  to  that  time? 

A.  I  had  been  working  the  extra  board,  oh,  a 
year  or  year  and  a  half  at  that  time. 

Q.  A  year  to  a  year  and  a  half  at  that  time. 
And  on  the  extra  board,  did  you  have  employment 
not  only  on  that  particular  scheduled  run,  but  on 
other  runs  in  and  around  Ellensburg? 

A.     Yes,  sir. 

Q.  And  on  this  particular  time,  you  had  moved 
up,  and  the  engineer  on  that  run  had  laid  off  and 
you  were  handling  that  particular  train? 

A.     That's  right. 

Q.  How  many  times  had  you  handled  it  through 
that  same  run?  [226] 

A.  That  particular  run,  I  would  say  about  12, 
15  times,  on  that  particular  run. 

Q.    About  12  or  15  times  on  that  particular  rim? 

A.    Yes,  sir. 
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Q.     That  train  is  known  as  No.  5,  am  I  correct? 

A.    That's  right. 

Q.    And  it  is  Diesel  power,  is  it  not? 

A.    Yes,  sir. 

Q.  What  is  your  braking  power  on  that,  Mr. 
Scobee  *? 

Mr,  McKevitt:    If  you  know. 

Q.  (By  Mr.  Etter)  :  What  is  your  brake  sys- 
tem *? 

A.  I  really  don't  know  what  the  brake  power  is. 
I  know  how  much  air  I  carry  and  to  that  equiva- 
lent, I  don't  know  any  more. 

Q.    I  see. 

A.     Because  I  have  never  tried  to  handle 

Q.  How  many  cars,  that  is,  passenger  cars  or 
baggage  cars,  were  you  pulling  on  that  date? 

A.  I  believe  it  was  either  seven  or  eight.  I  can't 
remember  now  just  what  it  was. 

Q.  It  was  either  seven  or  eight.  And  do  you 
know  what  the  length  of  a  passenger  car  of  that 
type  is  that  you  were  pulling  that  day? 

A.     I  believe  they  run  about  70  feet. 

Q.     Is  it  closer  to  65  or  is  it  70?  [226] 

A.     To  tell  you  the  truth,  I  don't  know. 

Q.  I  see.  But  it  was  seven  or  eight  cars,  you  be- 
lieve ?  A.    Yes,  sir. 

Q.     And  how  many  Diesel  units? 

A.    Three. 

Q.     Three?  A.     Three  units. 

Q.     Beg  pardon? 

A.     Three  units  on  that  particular  day. 
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Q.  There  were  three  units  on  that  particular 
day.  And  what  is  the  length  of  each  one  of  those 
units  ? 

A.    Well,  they  run  about  50  feet,  a  little  better. 

Mr.  McKevitt:     Each  unit? 

A.     Each  unit. 

Q.     (By  Mr.  Etter) :     50  feet  or  a  little  better? 

A.    Yes. 

Q.  I  see.  What  I  have  done  here  is  a  little  cal- 
culating. If  you  had  seven  cars,  70  feet,  and  three 
units  of  50  feet,  that  is,  of  your  Diesel,  the  overall 
length  of  your  train  with  seveii  cars  would  be  ap- 
proximately 640  feet? 

Mr.  McKevitt:     If  you  know. 

Q.     (By  Mr.  Etter)  :     If  you  know. 

A.  Well,  I  believe  it  runs  around  that,  yes.  I 
am  not  positive  that  we  had  that  many  cars.  We 
might  have  had  [228]  one  more  in  there. 

Q.  Well,  if  you  had  eight  cars  in  there,  you  have 
another  70  feet,  or  possibly  710  feet,  somewhere 
thereabouts?  A.     Abouts,  yes. 

Q.  In  other  words,  do  you  know  whether  it  was 
possible  you  might  have  been  hauling  six  cars,  just 
so  we  can  get  exact  on  that,  if  we  can? 

A.     I  believe  we  had  more  than  six. 

Q.  In  all  probability,  as  you  say,  it  was  seven 
or  eight? 

A.  Yes.  But  there  might  have  been  one  car  one 
way  or  another  there.  I  am  not  positive  about  the 
cars  we  had  on  that  train  that  day,  I  can't  memorize 
that  far  back. 
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Q.  Now,  what  system,  without  going  into  the 
matter  of  power  application,  what  system,  what 
brakage  system,  do  you  have  on  those  Diesels? 

A.     Westinghouse. 

Q.  And  is  that  air  brake  system  an  air  brake 
system  that  works  both  with  the  Diesels  and  all 
of  the  passenger  cars?  A.     That's  right. 

Q.  And  when  you  use  your  braking  system,  so 
far  as  the  brakage  that  is  applied,  is  it  applied  on 
the  Diesel  and  on  all  of  the  cars  in  your  train? 

A.     Could  be,  yes.  [229] 

Q.     Could  be?  A.     It  depends. 

Q.    All  right,  would  you  explain  it  to  me,  please? 

A.  An  explanation  on  that  is  this :  When  we  are 
braking  a  train,  well,  in  emergency,  we'll  say  in 
emergency  application  of  the  brake  vah^e,  which 
we  call  on  the  railroad  is  "big  hole,"  is  the  full 
amount  of  air  goes  through  the  engine  and  the  train 
and  it  dynamites  simultaneously  the  train  and  the 
engine. 

Q.  A  "big  hole,"  actually,  is  dynamiting  a  train, 
isn't  it  ? 

A.  That's  right.  In  other  words,  when  you  make 
a  "big  hole"  or  dynamiting  the  train  application, 
you  are  dumping  all  your  reservoir  pressure  onto 
your  brake  shoes  on  your  engine  and  your  train. 

Q.  And  your  train,  that's  correct.  How  much  air 
do  you  carry? 

A.  Well,  on  a  passenger,  we  carry  110  pounds 
air  pressure  on  the  train  line. 

Q.     110  pounds  of  air  pressure  on  the  train  line  f 
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A.  The  train  line,  that  is  the  air  that  goes 
through  your  coaches. 

Q.  I  see.  Now,  do  you  know  what  the  weight  of 
those  Diesel  units  is? 

A.  Well,  they  run  around  300,  oh,  about  375 
tons.  [230] 

Q.     That  is  each  unit  or  the  three? 

A.     No,  that  is  three  of  them  together. 

Q.     The  three  units  together?  A.     Yes. 

Q.  A  Diesel  unit  is  about  115  to  130  tons,  isn't 
it,  with  the  varying  Diesels? 

A.     Right  around  there. 

Mr.  McKevitt:  You  are  speaking  of  the  three 
Diesel  units,  Mr.  Etter,  that  were  in  operation  that 
date? 

Mr.  Etter :     Yes. 

Mr.  McKevitt :  What  you  are  asking  the  witness 
about? 

Mr.  Etter:     Yes. 

Q.  If  there  is  any  mistake,  I  have  reference  to 
the  three  units  that  you  were  using  on  the  date  in 
question.  A.     Yes. 

Q.     That  is,  March  the  8th  of  1952. 

A.  I  really  don't  know  the  actual  weight,  but  it 
runs  between  115  and  130  ton  to  the  unit. 

Q.  130  ton,  that  is,  as  to  each  one  of  the  three 
units?  A.    Yes,  that's  right. 

Q.  Do  you  know  or  have  you  any  idea  of  the 
weight  of  one  of  the  passenger  cars  ? 

A.     No,  I  don't. 

Q.     You  do  not?  [231]  A.     No. 
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Q.  Now,  on  the  date  in  question,  Mr.  Scobee, 
your  originating  point  on  your  run  was  where? 

A.    Yakima. 

Q.    At  Yakima?  A.    Yes,  sir. 

Q.  And  do  you  recall  about  what  time  it  was 
you  left  Yakima? 

A.     About  1:40  in  the  afternoon. 

Q.     About  1:40?  A.     No,  1:35. 

Q.  And  have  you  any  idea  or  do  you  recall  about 
when  it  was  or  what  time  it  was  that  you  came 
into  the  Ellensburg  yard  limit? 

A.    Well,  I  can't  recall  that  time. 

Q.     You  can't  recall  that? 

A.     No,  not  coming  into  Ellensburg. 

Q.  Do  you  recall  what  time  you  got  to  the  El- 
lensburg station? 

A.     That  was  quite  awhile  ago,  I  can't  recall. 

Q.     You  don't  recall  that  ? 

A.  It  was  on  time  or  about,  and  that  was  around 
2  o'clock  or  maybe  a  little  bit  after. 

Q.  On  time,  which  would  be  2  in  the  afternoon 
or 

A.    Well,  I  say  that  is  about  what  time  it  was. 

Q.     Within  a  few  minutes  either  way? 

A.  The  time  schedules  have  changed  since  then 
and  that  has  been  two  years,  that  is  quite  awhile 
ago. 

Mr.  McKevitt:  Keep  your  voice  up,  please,  Mr. 
Scobee. 

Q.     (By  Mr.  Etter) :     Assuming,  Mr.  Scobee,  2 
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o'clock  was  the  scheduled  time  or  thereabouts,  you 

were  on  time  ?  A.    Well,  I'll  say  yes. 

Q.     Approximately  so? 

A.     Approximately  on  time,  yes. 

Mr.  McKevitt:    Is  that  coming  into  Ellensburg? 

Mr.  Etter:  That  is  coming  into  Ellensburg,  yes, 
Mr.  McKevitt. 

Q.  Now,  are  you  familiar  with  the  Ellensburg 
railroad  yard,  that  is,  the  yard  limits  of  the  yard, 
generally?  A.    Yes,  sir. 

Q.    Would  you  say  that  is  a  fairly  large  yard? 

A.    Yes,  it  is. 

Q.     It  is,  is  it  not?  A.    Uh-huh. 

Q.  Do  you  know  what  the  length  of  the  yard  is 
between  yard  limits? 

A.  In  feet,  no,  but  all  I  can  go  by  is  it  is  about 
half  a  mile,  the  yard  limit  board,  we'll  say. 

Q.    Yard  limit  to  yard  limit?  [233] 

A.  Well,  yard  limit  to  yard  limit  is,  oh,  I  don't 
know  just  what  the  distance  is  on  that.  I  figure  the 
yard  limit  board  is  approximately,  we'll  say,  a  half 
mile  before  entering  the  yard  each  way. 

Q.     Before  entering  the  yard  each  way? 

A.  But  what  the  distance  is  between  the  two, 
I  couldn't  tell. 

Q.     I  see,  all  right. 

Mr.  McKevitt:  His  answer  is  one-half  mile  be- 
fore you  hit  the  first  yard  limit  board? 

A.  Well,  we'll  say  the  yard  limit  board  is  half 
a  mile  east  coming  into  the  yard  and  a  half  a  mile 
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on  the  west  end  coming  in  from  the  west.  By  feet, 

I  wouldn't  know,  I  never  measured  that. 

Q.  (By  Mr.  Etter) :  Is  there  some  distinction 
between  the  yard  limit  and  the  yard  itself? 

A.  Well,  the  yard  limit,  that  is  in  a  working 
territory  in  a  yard  where  anybody  can  do  any 
switching,  where  you  would  have  to  come  in  pre- 
pared to  look  out  for  them  yard  working  conditions. 

Q.     When  you  reach  the  yard,  is  that  right? 

A.     That's  right. 

Q.  All  right.  Now,  when  you  come  into  Ellens- 
burg,  where  did  you  stop  your  equipment  with  re- 
lation— I  imagine  you  came  right  in  to  and  stojDped 
at  the  depot,  isn't  [234]  that  correct? 

A.  Usually  stop  at  the  station  so  the  passengers 
can  get  off  at  the  station  platform  right  opioosite 
the  depot. 

Q.     Right  opposite  the  depot?  A.    Yes,  sir. 

Q.     Do  you  recall  that  you  did  that  on  that  day? 

A.     Yes,  sir. 

Q.  How  much  of  a  stop,  of  a  scheduled  stop,  is 
there  or  was  there  at  Ellensburg  on  that  date? 

A.    Well,  I  would  say  five  minutes. 

Q.     Beg  your  pardon? 

A.     Five  minutes. 

Q.     Five  minutes  ?  A.    Yes,  sir. 

Q.  All  right,  did  you  do  any  switching  on  that 
date  while  you  were  in  the  Ellensburg  yard? 

A.     No,  sir. 

Mr.  McKevitt:     What  was  your  answer? 

A.     No,  sir. 
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Q.  (By  Mr.  Etter)  :  Or  change  any  cars,  add 
on  any  or  take  any  off  ?  A.     No,  sir. 

Q.  Your  train  remained  the  same  as  its  makeup 
originating  in  Yakima? 

A.     That's  right.  [235] 

Q.     I  see.  And  other  than  to  come  into 

Mr.  McKevitt:  Pardon  me,  Mr.  Etter.  You  used 
the  statement  that  the  train  originated  in  Yakima. 

Mr.  Etter:     Yes. 

Q.    Your  run  originated  in  Yakima? 

A.     My  nm  originated  in  Yakima. 

Q.     That  is  what  I  mean. 

A.     But  the  train  was  made  up  further  on  east. 

Q.  What  I  should  say  is  this:  Was  the  train's 
makeup  the  same  when  you  arrived  at  Ellensburg 
as  it  was  when  you  took  over  the  equipment  on  the 
run  of  yours  which  originated  in  Yakima? 

A.     Yes. 

Q.  All  right.  Now,  when  you  got  to  Ellensburg, 
as  I  gather  it  from  your  testimony,  you  discharged 
your  passengers  at  the  depot  stop? 

A.    Yes,  sir. 

Q.  And  the  train  remained  m  the  same  condi- 
tion, there  was  no  taking  of  cars  on  or  off,  and  you 
stayed  there  during  the  stop  before  you  left  to  go 
in  a  generally  westerly  direction,  at  least  toward 
Seattle?  A.     That's  right. 

Q.     There  was  no  train  movement? 

A.     No. 

Q.     Until  you  left,  is  that  correct?  [236] 

A.     That's  rio:ht. 
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Q.  All  right.  Now,  do  you  recall  when  it  was 
that  you  left  Ellensburg  station? 

A.  It  was  sometime  after  2  o'clock,  but  to  pin 
point  it,  I  couldn't  tell  you.  It  was  nearly  on  time. 

Q.  Nearly  on  time.  Now,  do  you  know  what 
distance  it  is,  approximately,  Mr.  Scobee,  between 
points  designated  A,  where  you  were,  or,  rather, 
where  your  train  was  at  the  depot  for  the  discharge 
of  passengers,  and  B,  referring  to  the  grade  cross- 
ing where  the  accident  occurred  on  the  afternoon 
of  March  8,  1952?  A.     About  four  miles. 

Q.     It  is  about 

A.     Around  about  there. 

Q.  It  is  around  about  four  miles.  And  after  you 
left  Ellensburg  and  started  in  a  westerly  direction, 
what  is  your  next  stop,  scheduled  stop? 

A.    My  next  scheduled  stop  is  Cle  Elum. 

Q.  Your  next  scheduled  stop  is  Cle  Elum.  Can 
you  tell  us  what  your  time  of  departure — you  say 
you  don't  recall  exactly? 

A.     I  don't  recall. 

Q.  You  don't  recall  exactly.  Do  you  know,  Mr. 
Scobee,  what  distance  the  track  follows  a  straight 
pattern  without  noticeable  curves  from  the  time  it 
leaves  the  [237]  Ellensburg  statioii  ? 

A.  Well,  after  you  leave  the  EUensburg  station, 
you  round  a  curve  right  after  you  leave  the  station, 
then  it  is  a  straight  line  in  there  all  the  way  from 
there,  all  the  way  from  the  station  after  you  round 
that  first  curve,  after  departure  from  the  station. 

Q.     All  the  way  from  that  curve? 
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A.     All  the  way  for  about  seven  miles,  yes,  sir. 

Q.  Do  you  know  about  approximately  the  dis- 
tance that  you  make  your  curve  before  you  hit  this 
straight  stretch  of  seven  miles  going  west  from  El- 
lensburg  ? 

Q.  It  is  pretty  near  immediately  after  you 
leave  the  Ellensburg  station,  you  got  a  straight  piece 
of  track. 

Q.  So  it  would  be  reasonable,  could  we  assume, 
then,  that  there  is  a  straight  piece  of  track  for 
almost  seven  miles,  and  that  prior  to  reaching  the 
crossing  where  this  accident  occured,  that  the  dis- 
tance would  be  almost  four  miles,  having  due  regard 
for  the  small  distance  before  you  make  the  curve 
and  go  into  the  seven-mile  stretch  I 

A.     Close  to  four,  yes. 

Q.     Close  to  four. 

Mr.  McKe^dtt:  You  mean,  if  I  imderstand  you, 
approachins:  the  crossing  from  the  east,  you  have 
approximately  four  miles  tangent  or  straight  stretch 
of  track ;  is  that  [238]  correct? 

Mr.  Etter:     That  is  correct. 

Mr.  McKevitt:     Is  that  your  testimony? 

A.     Close  to  four. 

Mr.  McKevitt :     All  right. 

A.  After  you  depart  from  that  curve  at  Ellens- 
burg. 

Q.  (By  Mr.  Etter) :  So  counsel  understands 
it,  when  you  mean  close  to  four,  you  mean  it  would 
be  four  miles  if  there  wasn't  the  small  amount  that 
you  started  out  with  on  the  curve? 
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A.  That's  right,  it  is  about  four  miles  to  the 
depot  to  that  crossing,  and  that  curve  is  just — well, 
just  a  few  feet.  It  is,  oh,  a  couple  of  hundred  feet, 
I  guess,  from  the  depot.  We'll  say  you  hit  this 
curve  and  after  you  round  that,  then  you  got  a 
straight  stretch,  oh,  better  than  three  miles,  pretty 
close  to  four,  I  would  say. 

Q.  All  right.  Now,  Mr.  Scobee,  on  the  date  in 
question,  after  you  left  the  Ellensburg  station,  can 
you  tell  us,  can  you  give  us  an  idea  of  the  speed  of 
your  train  Avhen  it  reached  the  curve  and  it  started 
out  on  this  straight  stretch? 

A.  Well,  the  speed  of  my  train,  I  couldn't  tell 
then,  because  we  changed  train  crews  at  Ellensburg. 

Q.     I  see,  at  Ellensburg.  [239] 

A.  And  it  is  my  duty  when  we  change  train 
crews 

Mr.  McKevitt:    Keep  your  voice  up,  please. 

A.  It  is  my  duty  when  we  change  train  crews, 
that  we  have  to  make  a  standing  test  with  the  air 
brakes. 

Q.     (By  Mr.  Etter) :     Yes? 

A.  And  the  new  brakemen  and  conductor  that 
are  getting  on  the  train  have  to  check  them  brakes. 

Q.     All  right? 

A.  And  then  when  we  depart  and  are  on  the 
move,  I  have  to  make  a  running  test,  what  we 
call  a  running  test  with  the  brakes,  and  the  brake- 
men,  they  hang  out  from  the  side  of  the  train  and 
see  if  the  brakes  are  working. 

Q.    When   you   make   this   running   test   of   the 
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brakes,  at  what  speed  do  you  make  your  running 

test? 

A.  The  speed  reaches  up  to  about  15  miles  an 
hour. 

Q.    15?  A.    Yes. 

Q.     You  make  a  brake  test  at  15  miles  an  hour? 

A.  Yes,  because  I  have  the  throttle  open  and  in 
a  pulling  way,  so  if  I  don't  stop  the  train  when  I 
set  the  brakes,  I  have  got  to  have  some  pulling 
power  to  keep  my  train  moving. 

Q.    And  you  keep  it  moving?  A.    Yes. 

Q.  And  you  keep  it  that  speed  when  you  give 
the  braking  [240]  power  and  they,  of  course,  are 
out  observing;  is  that  correct? 

A.  They  are  observing,  and  then  I  am  checking 
my  speed  to  see — I  can  tell,  w^e'll  say,  if  I  reached 
a  speed  limit  of  15  miles  an  hour  and  I  make  an 
application  of  the  brakes  of  10  pounds,  we'll  say, 
my  speed  wdll  drop  back  with  the  throttle  maybe 
to  10  miles  an  hour.  That  gives 

Q.     You  don't  make  any  "big  hole"  application? 

A.     No,  no. 

Q.     This  is  a  10-pound  application? 

A.     What  we  call  a  service  application. 

Q.     A  service  application,  that's  right. 

A.  By  making  that  application  and  watching 
my  speed  and  watching  back  at  the  brakemen,  they 
give  their  "high  ball"  if  things  are  satisfactory 
with  them,  and  then  I  check  my  speed  and  I  can 
tell  the  way  my  train  is  slowing  down  with  the 
throttle  that  my  brakes   arc  working. 
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Q.  And  when  you  made  your  brake  test,  it  was 
okay,  and  you  got  the  "high  ball"? 

A.     That's  right. 

Q.  Right?  And  then  you  started  into  your  run, 
is  that  right?  A.     That's  right. 

Q.  Do  you  know  how  far  that  you  were  from 
Ellensburg  when  [241]  you  made  the  test  and  be- 
fore you  started  your  regular  run? 

A.  Well,  we'll  say  I  was  about  a  train  length 
or  train  length  and  a  half  by  the  time  I  made  these 
tests. 

Q.  And  after  you  made  the  test,  then  you 
opened  the  throttle  and  started? 

A.     That's   right. 

Q.  All  right,  and  will  you  tell  us  the  distances 
at  which  you  reached  any  particular  speed? 

A.  Well,  after  leaving  Ellensburg  that  particu- 
lar day,  they  was  doing  some  bridge  work  about 
two  miles  from  the  station  and  there  was  a  speed 
limit  of  35  miles  an  hour  over  this  particular  piece 
of  track,  and  I  guess 

Mr.  McKevitt:    How  many  miles  an  hour? 

A.     About  two  miles,  around  about  two  miles. 

Mr.  McKevitt:     No 

Mr.  Etter:     35. 

Mr.  McKevitt:    Your  speed  limit  was  35  miles? 

A.  35  miles  an  hour  over  this  particular  piece 
of  track. 

Q.  (By  Mr.  Etter) :  That  was  zoned  for  35  on 
that  date,  isn't  that  right?  A.     That's  right. 

Q.     All  right.  And  I  assume  that  you  maintained 
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your  zone  speed  of  35  miles  an  hour  that  first  two 

miles  ? 

A.  The  first  two  miles  I  had  got  up  to  higher 
speed  than  that.   [242] 

Q.    You  had  got  up  to  a  higher  speed? 

A.  Yes.  And  when  I  came  into  this  slow  speed, 
I  reduced  my  speed  to  35  miles  an  hour  for  about 
a  quarter  of  a  mile  until  I  had  reached  far  enough 
for  the  rear  end  of  my  train  to  get  over  this  slow 
piece  of  track. 

Q.  I  see.  Then,  the  whole  two  miles  wasn't  the 
35  mile  speed? 

A.     No,  just  over  this  particular  piece. 

Q.  So  Avhat  you  did,  for  the  first  part  of  it, 
you  reached  for  the  first  part  of  this  two-mile  por- 
tion, you  reached  a  speed  in  excess  of  35,  but  then 
slowed  down  and  throughout  the  area  of  the  speed 
zone  you  maintained  35  until  you  left  the  area? 

A.     That's  right. 

Q.  Which  was  about  two  miles,  or  more  or  less, 
from  the  crossing?  A.     That's  right. 

Q.     Grade  crossing?  A.     That's  right. 

Q.    All  right,  then  you  increased  your  speed? 

A.     That's  right. 

Q.  All  right,  what  speed  were  you  traveling 
after  you  left  the  speed  zone  plus  an  additional 
mile? 

A.  Oh,  I  probably  maintained  a  speed  and  was 
still  [243]  climbing,  about  50  miles  an  hour,  55,  in 
another  mile. 

Q.    I  see.  In  other  words,  when  you  were  about 
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a  mile  from  the  crossing,  or  5,280  feet,  you  were 
probably  maintaining  a  speed  of  50  to  55  miles  an 
hour?  A.     That's  right. 

Q.  That's  right.  And  going  into  the  last  mile 
and  during  the  last  mile,  what  speed  did  you  reach? 

A.     I  had  x^robably  got  up  to  60,  a  little  better. 

Q.     Up  to  60?  A.     That's  right. 

Q.  And  what  speed  had  you  reached  when  you 
were — Well,  let  me  ask  you  this:  There  are  some 
signals,  are  there  not,  that  are  about,  oh,  around 
4,500  or  4,600  feet  from  the  crossing,  east? 

A.  Approximately,  yes.  I  don't  know,  though, 
I  have  never  measured  it  or  never  heard  just  how 
much  it  is. 

Q.  Would  you  say  that  is  a  fair  statement  of 
the  distance  of  those?  That  is  a  block  signal,  isn't 
it?  A.     A  block  signal,  yes. 

Q.  Would  you  say  that  the  block  signal  is  char- 
acterized by  one  of  these  poles  up  in  the  air  with 
these  green,  red,  and  what  not;  isn't  that  right? 

A.     That  is  a  block  signal. 

Q.     Electrically  operated,  automatic  operation  ? 

A.     That  is  a  block  signal.   [244] 

Q.  Would  you  say,  could  you  tell  me  whether 
or  not  the  distance  from  those  block  signals  to  the 
crossing  is  about  nine-tenths  of  a  mile  or  some- 
where in  the  area  of  4,750  or  4,800  feet?  Would 
that  be  it  approximately? 

A.  If  I  told  you,  I  wouldn't  know,  because  I 
don't,  I  don't  know  just  what  the  distance  is. 

Q.    You  don't  know? 
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A.  I  am  very  familiar  with  that  track,  but  still 
I  couldn't  tell  you  in  measurements  just  how  far 
that  block  is  from  that  crossing. 

Q.  Could  you  tell  us  about  hoAv  fast  you  were 
going  when  you  went  past  that  block  signal? 

A.     Well,  I  couldn't  tell  you. 

Q.  What  speed  did  you  reach  before  you  came 
to  the  underpass,  the  overpass,  rather,  the  Mil- 
waukee overpass? 

A.  I  had  probably  reached  a  speed  of  about  63, 
64  miles  an  hour. 

Q.     63  or  64.  Do  you  know  definitely? 

A.  Well,  no,  just  only  figured  I  was  doing  about 
that  speed  at  that  time. 

Q.    How  did  you  figure  that? 

A.  Well,  coming  on  the  overpass  at  that  time, 
emergency  came  up  there  and  I  didn't  get  no 
chance  to  look  at  no  speedometer.  [245] 

Q.  All  right,  then,  what  was  the  highest  speed 
that  you  reached  before  you  got  to  the  overpass? 

A.  To  my  estimation,  it  was  60  miles  an  hour, 
the  last  time  I  got  to  look  at  my  speedometer. 

Q.    60  miles  an  hour?  A.    Yes,  sir. 

Q.  That  last  time  you  looked  at  it.  And  when 
was  the  last  time  that  you  looked  at  it? 

A.  Approaching  the  whistle  post  there  coming 
into  this  grade. 

Q.    Approaching  the  whistle  post? 

A.    Yes,  sir. 

Q.  Do  you  know  about  how  far  east  of  the 
whistle  post  you  were? 
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A.     I  never  measured  it,  I  don't  know. 

Q.  And  you  were  proceeding  then,  you  say,  at 
what  was  indicated  on  your  speedometer,  or  tape, 
I  guess  it  is,  isn't  if?  A.    Uh-huh. 

Q.     60  miles  an  hour?  A.     About  that,  yes. 

Q.  Would  you  have  been  a  train  length  the 
other  side  of  the  whistle  post,  do  you  know,  or 
closer  than  that  to  the  whistle  post? 

A.     I  couldn't  tell  you.  [246] 

Q.  But  you  do  indicate  that  at  least  you  recol- 
lect this  speed  by  seeing  the  whistle  post  or  being 
in  some  close  proximity  to  it? 

A.  Yes.  When  I  approach  the  whistling  post 
like  that,  then  my  eyes  are  diverted  to  the  crossing. 

Mr.  McKevitt:  You  are  talking  too  fast  and 
too  low,  Mr.  Scobee.  I  have  got  to  hear  you. 

A.  You  will  have  to  pardon  me.  Right  in  here, 
it  sounds  like  I  am  talking  loud. 

Mr.  McKevitt:  Well,  you  heard  Judge  Driver 
talking  about  our  voice  and  how  loud  Mr.  Etter 
and  I  talked.  You  talk  as  loud  as  both  of  us  and 
then  we  will  both  hear  you. 

Mr.  Etter:     That  will  be  quite  difficult. 

Mr.  McKevitt:    At  least  as  loud  as  Mr.  Etter. 

A.    Where  was  I? 

Mr.  Etter:  You  had  just  answered,  I  think, 
something  about  you  hadn't  looked  because  your  at- 
tention was  diverted  by  the  whistle  ]:»ost  or  some- 
thing. 

A.    Yes.  When  we  arrive  at  one  of  those  whist- 
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ling  posts,  well,  then  your  attention  is  diverted  to 

the  crossing. 

Q.     I  see. 

A.  And,  of  course,  your  speedometer  is  down  on 
a  panel  down  to  the  left  and  you  got  to  take  your 
eyes  down  and  look,  if  you  are  going  to  check  your 
speedometer. 

Q.     I  see.  [247] 

A.  So  at  this  particular  point  approaching  this 
whistle  post,  of  course,  I  have  got  to  direct  my  at- 
tention straight  ahead,  and  that  is  the  last  time  I 
looked  at  the  speedometer  and  it  was  approxi- 
mately or  about  60  miles  an  hour. 

Q.     That  was  the  last  time  you  looked  at  it? 

A.     Yes,  sir. 

Q.  Now,  the  Diesel  equipment  that  you  operated 
that  day,  Mr.  Scobee,  were  you  and  the  fireman 
both  up  in  the  front  part  of  the  Diesel? 

A.    Yes,  we  were. 

Q.  And  on  those  Diesels,  the  observation  part 
or  the  operator's  part,  that  is  where  the  engineer 
and  the  fireman  are  generally,  is  right  up  in  the 
very  front  end,  is  it  not  correct? 

A.     Close  to  the  front  end. 

Q.  Close  to  the  front  end.  In  other  words,  the 
front  end  of  the  Diesel  comes  up  something  like 
that  (indicating)  and  there  is  a  glass  windshield 
right  up  here  and  you  fellows  sitting  right  up  back 
of  that  glass  windshield? 

A.  There  is  a1)out  an,  oh,  about  seven  foot  dif- 
ference there. 
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Q.     Seven  foot  difference? 

A.    Rounds  up  and  then  up  to  your  windshield. 

Q.    Rounds  up,  but  what  I  mean 

A.  But  straight  figures,  as  far  back  as  I  sit, 
straight  figures  would  probably  be  about  seven  to 
nine  feet. 

Q.  Seven  to  nine  feet,  but  there  is  absolutely 
no  obstruction  to  view,  is  there?  A.     No. 

Q.  In  other  words,  those  windshields  are  large 
panels  of  glass  and  you  have  a  perfect  view  all 
around  looking  straight  ahead? 

A.     That's  right. 

Q.  It  is  unlike  the  old  steam  jobs  where  you 
have  to  lean  out  the  side?  A.     That's  right. 

Q.  Considerable,  is  it  not,  from  where  you  are 
set  well  back  any  number  of  feet  from  the  front  of 
the  locomotive;  these  aren't  like  that  at  all? 

A.    No. 

Q.  Your  throttle  in  a  Diesel,  is  that  directly  in 
front  of  you,  within  reaching  distance? 

A.  It  is  within  reaching  distance,  but  it  is  just 
a  little  to  the  left  of  me. 

Q.    A  little  to  the  left? 

A.     On  my  left-hand   side. 

Q.  And  your  ])raking,  how  is  that  handled?  Is 
that  handled  with  a  small  bar,  your  air?  [249] 

A.     It  is  on  my  right-hand  side  and  a  little  up. 

Q.    A  little  up?  A.    Yes. 

Q.    Is  it  in  the  form  of  a  bar,  hand  bar? 

A.    Yes. 

Q.     Can  you  tell  me  whether  or  not  when  you 
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apply   your   air,    you    swing   it   left    or   right,    or 

whether  it  is  to  you  or  from  you? 

A.     You  pull  it. 

Q.     You  pull  it?  A.     Towards  you. 

Q.     Speaking  of  the  brakes  now? 

A.     Talking  about  the  brake,  yes. 

Q,  Yes.  And  the  throttle  works  how  on  the  left 
side? 

A.  The  throttle  works  the  same  way  on  the  left 
side,  you  pull  it  towards  you.  That  is  opening  it  up. 

Q.  To  open  the  throttle  up,  you  pull  it  towards 
you,  and  to  close  it,  you  close  it  up,  is  that  right? 

A.     That's  right. 

Q.  And  on  the  brake,  in  order  to  brake  your 
Diesel,  you  pull  the  throttle  towards  you  on  the 
right  ? 

A.  To  brake  the  Diesel,  you  have  to  pull  it  to 
you  on  the  right. 

Q.  On  the  right.  Now,  is  that  brake  or  that 
throttle  marked  so  that  you  can  see  the  applica- 
tion of  air  [250]  pressure  with  your  use  of  the 
throttle?  A.    Yes,  it  has  marks  on  there. 

Q.     It  has  marks  on  there?  A.    Yes. 

Q.  Which  indicate  the  application,  is  that  cor- 
rect? A.    We  have  gauges. 

Q.     Gauges?  A.    Air  gauges. 

Q.     And  you  can  tell  from  the  gauges? 

A.    Yes,  if  I  look. 

Q.  I  see.  Now,  if  you  were  going  to  give  it  a 
''big  hole"  or  a  dynamite  stop  and  you  were  pro- 
ceeding along  at  a  clip  of,  say,  50  miles  an  hour, 
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and  you  were  going  to  apply  a  dynamite  stop,  hav- 
ing regard  now  to  the  place  that  you  have  your 
throttle  and  the  brake  and  the  manner  in  which 
they  operate,  will  you  tell  us  how  you  would 
do  that,  what  you  would  do? 

A.     If  I  just  wanted  to  go  into  emergency? 

Q.     Yes?  A.    And  my  throttle  was  open? 

Q.    Yes. 

A.  Shut  my  throttle  off,  push  it  away  from  me, 
and  pull  the  brake  valve  clear  over  as  far  as  she 
will  go. 

Q.  Pull  it  over  as  far  as  it  will  go,  is  that 
correct?  A.     Yes,  that's  right.  [251] 

Q.  All  right.  Having  due  regard  now  to  the 
fact  of  your  description  of  the  three-piece  Diesel 
unit  which  you  were  operating  on  that  day,  the 
fact  that  you  were  pulling  seven  or  eight  cars,  can 
you  tell  us  what  length  in  feet  would  be  required 
for  you  to  stop  that  train  if  the  train  was  proceed- 
ing at  a  speed  of  60  miles  an  hour 

Mr.  McKevitt:     Go  ahead,  I'm  sorry. 

Q.     (By   Mr.    Etter)  :     and   you   applied    a 

dynamite  stop  or  "big  holed"  it,  in  the  parlance  of 
the  railroad? 

Mr.  McKevitt:  Object  to  that  question  on  the 
ground  that  it  is  a  hypothetical  question  and  it 
doesn't  include  the  factors  which  are  necessary  to 
enable  this  witness  to  answer,  if  he  is  able  to 
answer,  and  his  qualifications  to  answer  the  ques- 
tion of  that  kind  have  not  been  established. 

There  are  a  lot  of  factors,  if  the  Court  pleases, 
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that  enter  into  stopping  distances  which,  necessar- 
ily, have  to  be  included  in  a  hypothetical  question 
and  certainly  are  not  present  in  this  question,  the 
question  being  hypothetical  in  nature  and  not  suffi- 
cient factors  introduced  to  permit  to  answer  as  an 
expert. 

Q.  (By  Mr.  Etter) :  Were  you  present,  Mr. 
Scobee,  throughout  these  proceedings?  Have  you 
been  present?  A.     Yes,  sir. 

Q.  Were  you  here  when  Mr.  Adams,  the  engi- 
neer, testified,  [252]  that  is,  I  suppose,  the  civil 
engineer,  certainly  not  a  locomotive  engineer  ?  Were 
you  here  when  he  testified?  A.     Yes,  sir. 

Q.  Did  you  hear  him  testify  as  to  the  percentage 
of  grade  leading  from  the  various  parts  of  the 
railroad  extending  in  an  easterly  and  westerly  di- 
rection outside  of  the  City  of  Ellensburg? 

A.    Vaguely,  yes. 

Q.     Beg  your  pardon?  A.     Vaguely,  yes. 

Q.  Well,  you  as  an  engineer,  having  run  over 
there,  are  you  acquainted  with  the  fact  that  there  is 
a  slight  grade  upwards?  A.    Yes,  sir. 

Q.     Beg  your  pardon?  A.     Yes,  sir. 

Q.  And,  likewise,  that  is  standard  gauge  track, 
is  it  not?  A.    Yes,  sir. 

Q.  What  is  standard  gauge,  four  feet,  eight 
inches  or  eight  and  a  half  inches,  between  the  inside 
of  the  two  rails?  A.    Inside  rail. 

Q.     Inside  the  two  rails? 

Mr.  McKevitt:  Oh,  say,  on  that.  Max,  so  we 
Avill  be  in  agreement [253] 
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Mr.  Etter:    All  right. 

Mr.  McKevitt:  Gauge  of  the  railroad,  measured 
inside  of  rail  to  inside  of  rail — remember  when  I 
talked  to  you  about  that  yesterday — four  foot,  eight 
and  a  half  inches. 

Mr.  Etter:  All  right.  As  I  understand  it,  then, 
the  inside 

Mr.  McKevitt:  So  that  may  be  stipulated,  your 
Honor. 

Q.  (By  Mr,  Etter) :  That  is  standard  gauge,  is 
it  not*?  A.     Yes. 

Q.  And  you  heard  the  testimony  with  respect 
to  the  grade,  is  that  correct? 

A.  Vaguely,  yes.  There  was  ups  and  downs 
there  and  I  haven't  got  them  down  in  my  mind  just 
what  it  is. 

Q.  I  see.  All  right,  then,  let  me  ask  you  this: 
Mr.  Adams  indicated,  as  I  recall  it,  that  the  grade 
was  slightly  upward  in  very  minimum  percentage 
points.  Do  you  understand  that? 

A.  Different  points,  there  was  a  variety  of  ups 
and  downs. 

Q.  But  minimum  in  most  instances,  is  that  cor- 
rect? A.    Yes. 

Q.  And  you  have  operated  over  that  line  of  road 
many  times  before?  [254]  A.    Yes,  sir. 

Q.  And  isn't  it  a  fact  that  the  grade  is  very 
minimum  at  any  particular  point  on  that  straight 
stretch?  A.    Very  small. 

Q.  Very  small.  And  those  rails  are  uniform 
rails  in  weight  and  poundage,  are  they  not? 
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A.    Yes. 

Q.  That  are  used  generally  on  the  main  line  of 
the  Northern  Pacific?  A.    Yes. 

Q.     Is  that  correct?  A.    Yes. 

Q.     All  right,  how  was  the  weather  that  day? 

A.     Clear  day. 

Q.     Beg  your  pardon? 

A.     It  was  a  clear  day. 

Q.     It  was  a  clear  day?  A.     Yes,  sir. 

Q.  And  was  there  any  snow  or  slick  or  ice  or 
otherwise  on  the  rails  that  was  visible  to  you? 

A.     The  rail  was  dry. 

Q.     The  rail  was  dry?  A.    Yes. 

Q.  When  you  made  your  practice  stop,  did  your 
train  react  in  the  same  fashion  it  had  at  other 
times  when  you  made  [255]  your  practice  stop 
with  respect  to  those  rails? 

A.  What  are  you  referring  to  by  "practice 
stop"? 

Q.  Well,  your  checking  your  brakes,  I  should 
say,  when  you  came  out  of  Ellensburg? 

A.     The  brakes  were  working  good. 

Q.  I  know,  but  was  it  uniformly  the  same  opera- 
tion, the  same  result  as  you  had  on  other  occasions  ? 

A.    Yes. 

Mr.  McKevitt:  If  the  Court  please,  with  refer- 
ence to  the  previous  question,  counsel  uses  the 
term  "practice  stop."  Now,  that,  as  I  understand 
it,  is  just  coined  by  counsel  himself.  I  don't  recall 
any  testimony  from  this  witness  that  at  any  time — 
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The  Court:  He  meant  the  practice  test  of  the 
brakes. 

Mr.  McKevitt:    that  there  was  any  practice 

stop.  There  is  a  difference  between  a  practice  stop 
and  just  a  testing  of  brakes. 

Mr.  Etter:  Of  course,  I  changed  it,  Mr.  Mc- 
Kevitt, and  got  all  over  it.  The  witness  said 

Mr.  McKevitt:    I  don't  like  that  "practice  stop.'' 

The  Court:  Well,  I  think  counsel  changed  that 
and  said  he  meant  practice  test  of  the  brakes. 

Q.  (By  Mr.  Etter) :  It  was  a  practice  test, 
wasn't  it,  it  was  a  practice  test? 

A.     It  is  a  practice  to  make  that  test.  [256] 

Q.     It  is  a  practice  to  make  that  test? 

A.    Yes. 

Q.  And  you  did  make  that  test  to  determine, 
of  course,  as  you  have  said,  the  application  of  your 
brakes;  is  that  right?  A.     Yes. 

Q.  Surely.  And  I  think  you  said  it  was  uniform 
in  respect  to  other  times  that  you  had  made  the 
same  test  with  respect  to  the  same  rule  when  you 
took  on  new  men  in  the  engine  crew? 

A.     That's  right. 

Q.  And  would  you  say  the  tracks  in  all  respects, 
then,  were,  as  you  say,  dry?  A.     Yes. 

Q.     And  the  visibility  was  good?  A.     Good. 

Q.  Was  there  any  defect  in  your  operating 
mechanism  that  you  noticed  in  your  Diesel? 

A.  There  was  nothing  wrong  with  the  equip- 
ment at  all. 

Q.     Nothing  wrong  with  the  Diesel? 
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A.    No. 

Q.  And  on  that,  had  you  ever  had  occasion  to 
dynamite  a  train  on  that  particular  run? 

A.  Not  on  that  particular  run  I  have  never 
done  it. 

Q.  Have  you  ever  had  occasion  to  dynamite 
Diesel  equipment  [257]  when  you  were  operating 
with  a  passenger  behind  you? 

A.     No  passenger  train. 

Q.  No  passenger  train.  You  have  made  dyna- 
mite stops?  A.     Only  on  freight. 

Q.     Only  on  freight.  You  know  what  they  are? 

A.    Yes. 

Q.  I  see.  You  had,  of  course,  operated  the  par- 
ticular train  that  you  were  operating  that  day,  I 
think  you  said  12  or  15  times  previously  on  that 
run? 

A.     I  have  operated  about  that  many  times. 

Mr.  McKevitt:     Pardon  me? 

A.  I  have  operated  about  that  many  times,  but 
I  couldn't  pin  point  it  down  to  how  many  times. 

Q.  (By  Mr.  Etter) :  Your  run  originated  in 
Yakima,  where  does  your  run  stop? 

A.     At  that  time,  at  Seattle. 

Q.     In   Seattle?  A.     Yes,   sir. 

Q.  During  the  time  that  you  were  operating 
the  train  on  these  various  runs  between  Yakima 
and  the  City  of  Seattle  over  this  particular  line,  I 
assmne  that  the  gauge  of  the  track  is  the  same  all 
the  way?  A.     The  gauge  is  the  same. 

Q.    And  that  you   have   different   places  where 
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you  have  upgrades  and  where  you  are  on  the  level 
during  that   [258]    particular  run  of  yours  from 
Yakima  to  the  City  of  Seattle  ?  A.    Yes,  we  do. 

Q.  And  that  at  varying  places  under  varying 
conditions,  you  have  made  stops  of  that  train  and 
starts  of  that  train  during  those  12  or  15  times 
that  you  have  operated?  A.    Yes,  sir. 

Q.    Is  that  correct?  A.     That's  right. 

Q.  That's  right.  And  you  were  familiar  with  the 
operation  of  that  train  in  the  way  it  reacted  to 
braking  power?  A.     That's  right. 

Q.     Is  that  correct?  A.     Very  familiar. 

Q.  And  you  were  familiar  with  the  Diesel  and 
the  mechanical  aspects  of  the  Diesel  and  the  way 
it  reacted  to  braking  power?  A.     Yes,  sir. 

Q.     Is  that  correct?  A.     Yes. 

Q.     At  varying  speeds? 

A.  Yes,  there  is  varying  speeds  that  you  have 
to  try  your  air. 

Q.     That's  right.   [259] 

A.     That  you  get  reactions. 

Q.  All  right.  Now,  on  this  particular  day,  or, 
rather,  I  will  ask  you,  with  reference  to  the  knowl- 
edge that  you  have  and  which  you  have  testified 
to,  I  will  ask  you  if  you  can  tell  us,  in  the  operation 
of  the  particular  train  that  you  were  operating  on 
that  particular  day,  which  was  composed  of  three 
imits  of  a  Diesel  and  seven  or  eight  passenger  cars, 
and  the  train  was  proceeding  on  standard  gauge 
track,  which  was  dry  and  in  good  condition,  and 
you  were  proceeding  at  the  slight  grade  as  is  indi- 
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cated  by  your  testimony,  and  that  proceeding  along 
in  that  particular  equipment  on  the  particular 
grade  as  described  and  on  tracks  in  the  manner  in 
which  I  have  stated  them  to  be,  with  clear  visibility 
and  the  other  conditions  which  have  been  indicated 
in  your  answer,  can  you  tell  me  in  what  length  in 
feet  it  would  be  required  to  stop  the  train  which 
you  are  operating  with  the  equipment  that  you 
were  operating,  if  you  were  to  make  a  dynamite 
stop,  proceeding  at  a  speed  of  60  miles  an  hour. 

A.     I  don't 

Mr.  McKe^dtt:  Just  a  moment.  I  object  to  that 
on  the  ground  that  it  is  a  hypothetical  question 
in  nature  and  he  hasn't  included  in  here  the  fac- 
tors that  are  necessary  to  permit  the  witness  to 
intelligently  answer.  And  one  of  [260]  them,  and 
probably  the  most  important  one,  your  Honor,  and 
about  which  this  witness  hasn't  been  interrogated, 
is  the  total  weight  of  this  train.  There  isn't  a  scin- 
tilla of  evidence  as  to  what  this  train  weighed,  and 
whether  this  man  knows,  I  don't. 

The  Court:  This  question  is  whether  he  knows 
or  not.  You  may  answer  that  question. 

A.     I  don't  know. 

Q.  (By  Mr.  Etter)  :  You  have  been  an  engineer 
for  how  long?  A.     Since  1945. 

Q.     Since  1945?  A.    Yes. 

Q.  Your  testimony  is  now  that  with  your  ex- 
perience in  driving  this  train,  you  don't  know  when 
you  can  stop  or  what  length  you  can  stop  it  at  any 
speed;  is  that  it? 
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A.  Well,  we  don't  make  a  practice  of  dynamit- 
ing the  train  only  in  emergencies. 

Q.    In  emergencies'?  A.     That's  right. 

Q.    All  right.  A.     So  I  wouldn't  know. 

Q.     Beg  your  pardon? 

A.  We  don't  make  a  practice  of  it  unless  it 
comes  up  to  emergencies,  and  then  we  dynamite 
our  train,  so  I  have  no  idea.  [261] 

Q.  Have  you  ever  received  any  instruction  in 
your  training  as  an  engineer  as  to  your  braking 
power  and  the  amount  of  braking  power  required 
to  stop  a  train  going  at  various  speeds'? 

A.     Experience  is  the  best  teacher. 

Q.  No,  have  you  ever  had  any  instruction  in 
that? 

A.    We  have  instructions,  I  passed  the  test. 

Q.    You  have  had  tests'? 

A.  But  we  never  took  tests  on  taking  trains  out 
and  dynamite  them  to  see  how  far  it  was  going  to 
take  to  stop  them. 

Q.  No,  but  haven't  you  had  instruction  and 
haven't  you  answered  questions  that  relate  to  the 
braking  power  necessary  to  stop  a  train  at  a  par- 
ticular number  of  feet  going  a  particular  speed 
under  all  and  various  conditions  as  an  engineer'? 

A.  Well,  your  weights  and  everything  change 
on  all  trains. 

Q.  Yes,  but  you  have  instructions,  have  you  not, 
on  that?  A.     Yes. 

Q.    Beg  your  pardon? 

A.     We  have  some  instructions,  yes. 
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Q.  And  you  had  operated  this  train  for  12  or 
15  times  prior  to  this  date  in  question,  and  your 
testimony  here  now  is  that  you  don't  know  what 
amount  of  air  or  what  pressure  would  be  required 
to  stop  that  train  if  you  [262]  had  to  stop  it  under 
an  emergency  1 

A.     I  know  what  air  I  have  got. 

Q.    Yes. 

A.  And  I  know  what  brake  valves  IVe  got  on 
my  engine. 

Q.     That's  right. 

A.  And  when  an  emergency  comes  up,  there  is 
only  one  thing  to  do  and  that  is  dynamite  the  train, 
and  how  far  it  is  going  to  stop,  I  can't  tell  you. 

Q.  Your  testimony  here  now  is  you  haven't  got 
the  vaguest  idea,  as  I  understand  it,  you  haven't  got 
the  vaguest  idea,  although  you  are  taking  this  train 
along  the  track  this  day  at  60  miles  an  hour,  you 
haven't  got  the  vaguest  idea  of  how  quick  you 
could  stop  it  if  you  were  confronted  with  an  emer- 
gency; is  that  your  testimony? 

Mr.  McKevitt:  If  your  Honor  please,  for  the 
purpose  of  the  record  and  so  I  won't  be  continually 
objecting,  he  is  trying  to  force  this  engineer  to 
make  an  expert  out  of  himself  as  to  stopping  dis- 
tances so  as  to  establish  certain  allegations  in  his 
complaint. 

Mr.  Etter:  If  counsel  has  an  objection,  I  wish 
he  would  make  it,  because  I  am  prepared  to  make  a 
speech,  too,  if  that  is  what  this  is. 
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Mr.  McKevitt:  Well,  I  am  stating  the  reasons 
for  my  objection  [263] 

I  will  object  to  this  line  of  examination  for  the 
reason  that  he  is  trying  to  qualify  this  man  as  an 
expert,  and  he  hasn't  given  him  the  data  on  which 
to  intelligently  answer  a  question,  if  he  is  able  to. 

Mr.  Etter:  This  man  has  testified  he  takes  a 
passenger  train  at  60  miles  an  hour  and  he  has 
been  an  engineer  for  nine  years  on  the  Northern 
Pacific  Railroad  and  he  has  taken  examinations 
and  qualifications  as  an  engineer  and  has  pulled 
this  same  train  for  12  or  15  times,  and  the  Northern 
Pacific  apparently  takes  the  position  that  even 
though  he  is  an  engineer  and  entrusted  with  a  pas- 
senger train,  he  isn't  qualified  to  testify  about  the 
very  job  they  have  given  him  to  do. 

Mr.  McKevitt:     I  object  to  that. 

The  Court:     Just  a  minute. 

Mr.  McKevitt:  I  ask  that  the  jury  be  instructed 
to  disregard  that  statement. 

Mr.  Etter:     And  why^ 

The  Court:  I  will  instruct  the  jury  to  disregard 
all  of  the  argument  of  counsel.  It  has  nothing  to  do 
with  your  duties  here,  you  pa^s  upon  the  facts,  so 
disregard  all  the  argument. 

I  think  that  the  witness  has  testified  that  he 
doesn't  know.  We  will  have  to  let  him  stand  on  that, 
that  he  doesn't  know  what  it  is.  [264] 

Mr.  Etter:     All  right. 

Q.  Can  you  tell  me  this,  do  you  know  what  ap- 
plication of  air  it  would  take  to  stop  your  train. 
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or  how  many  feet  you  would  travel  in  that  train, 
if  you  were  going  20  miles  an  hour  and  you  ap- 
plied an  emergency  "big  hole"  or  dynamite  stop? 

A.  Well,  as  I  say,  your  trains  vary  in  weight, 
length,  and  conditions  and  everything  varies,  so  I 
couldn't  give  you  an  intelligent  answer.  When  run- 
ning a  locomotive  with  trains  that  vary  in  different 
weights,  lengths  and  stuff  like  that,  you  can't  give 
an  intelligent  answer,  unless  you  are  an  expert  on 
it  and  take  that  subject  up. 

Q.  Well,  you  don't  know  the  weight  of  any  of 
your  passenger  cars,  is  that  it? 

A.     No,  I  don't. 

Q.  That  you  have  been  hauling,  you  don't  know 
what  the  weight  of  one  of  those  cars  is? 

A.    No. 

Q.  What  other  conditions  did  you  have  refer- 
ence to  other  than  the  ones  I  have  inquired  about, 
Mr.  Scobee? 

A.  Well,  you  have  different  engines,  whether 
you  are  under  steam  power,  Diesel  power. 

Q.  I  inquired  of  you,  of  course,  as  to  the  par- 
ticular Diesel  power  you  were  using  that  day.  [265] 

A.    Yes,  we  had  a  Diesel  that  day. 

Q.  So  you  have  that  in  mind,  you  know  the 
weight  of  your  Diesel  equipment  and  you  know 
the  system  of  the  Diesel  operation,  that  is,  as 
to  your  throttle  and  as  to  your  air  brakes;  isn't 
that  right?  A.    Yes. 

Q.    You  know  that?  A.    Yes. 

Q.     And  you  know  the  weight  almost  of  your 
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three  units,  I  mean  you  would  have  that,  and  you 
know  the  number  of  cars  and  their  length  that  you 
have;  is  that  correct? 

A.     Approximately,  about. 

Q.  So  the  only  thing  that  you  don't  know  is 
the  weight  of  each  one  of  those  cars  or  the  collec- 
tive weight  of  the  total,  isn't  that  right? 

A.  Well,  that  wasn't  given  to  me,  but  you 
handle  that  equipment  and  you  make  them  air  tests, 
you  have  the  feeling  of  what  you  have  got  in  brake 
tests,  the  standing  test  and  the  running  test.  You 
have  got  a  feeling  of  just  about  how  much  that  you 
can  do  and  how  much  air  to  apply,  and  experience, 
it  is  the  running  of  it  and  the  handling  of  trains 
day  after  day,  that  it  is  just  a  feeling  that  you  get 
from  experience. 

Q.  Well,  then,  you  don't  have  to  know  the 
weight  of  those  cars,  isn't  that  your  testimony,  in 
order  to  know  how  to  use  your  brakes?  [266] 

A.  Well,  not  always  on  passenger,  but  on  freight 
we  usually  get  the  tonnage  of  the  train  we  are 
carrying  and  the  length  of  train  and  how  many 
cars. 

Q.     What  equipment  are  you  operating  now? 

A.     I  am  still  working  the  extra  board. 

Q.     You  are  still  working  the  extra  board? 

A.    I  handle  all  kinds  of  equipment. 

Q.  Have  you  handled  this  particular  run  that 
we  are  talking  about  lately? 

A.     Not  recently,  no. 

Q.    When  was  the  last  time? 
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A.  Oh,  I  couldn't  tell  you.  It  has  been,  oh,  six 
months  or  better. 

Q.     Six  months  ago  or  better  f 

A.  I  just — I  am  just  guessing  there  because  I 
don't  know  just  exactly  how  long  ago  it  was  now. 

Q.  Now,  you  have  told  us  that  you  have  made  12 
or  15  of  those  runs  up  until  1952.  How  many,  in 
addition  to  those  12  or  15,  have  you  made  after  this 
accident  on  March  the  8th  of  1952? 

A.     There  has  been  quite  a  few. 

Q.    Well,   how  many? 

A.     I  couldn't  tell  you. 

Q.     Well,  have  there  been  more  than  12  or  15? 

A.     I  wouldn't  say,  no. 

Q.     Beg  your  pardon? 

A.     Not  on  that  particular  rim,  no. 

Q.    Well,  have  there  been  10  more  since  1952? 

A.     I  couldn't  pin  point  it. 

Mr.  McKevitt:    You  mean  the  same  equipment? 

Mr.  Etter:     Same  equipment? 

A.     I  couldn't  tell  just  how  many,  no. 

Q.     Well,  you  say  there  are  quite  a  few,  though? 

A.  Well,  we  have  two  extra  boards,  and  as  the 
years  go  by,  my  seniority  gets  a  little  more  and  I 
have  moved  out  to  the  Auburn  board  where  I  live. 

Q.     I  see. 

A.  And  I  work  out  to  Auburn  now  where  I  live, 
and  they  have  two  extra  boards  and  the  senior  extra 
board  is  in  Auburn,  and  as  my  seniority  grew,  I 
moved  to  my  home  town. 

Q.     To  Auburn? 
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A.  I  don't  work  out  of  Seattle  any  more,  so  it 
has  been  quite  awhile  since  I  worked  one  of  them 
passenger  jobs. 

Q.     You  work  in  freight  now? 

A.     Freight  mostly,  yes. 

Q.  I  see.  But  you  had  worked  that  about  12  or 
15  times  and  you  have  worked  it,  as  you  say,  quite 
a  few  runs  after  that?  [268] 

A.  I  have  been  on  it  a  few  runs  afterwards,  I 
couldn't  pin  point  how  many. 

Q.  Well,  did  you  operate  that  passenger  train 
enough  times,  as  you  say,  to  get  the  feel  so  that 
you  were  able  to  know  when  to  apply  braking 
power  and  how  much?  Did  you  operate  it  enough 
to  do  that? 

A.  That  is  experience,  yes,  you  get  the  feel  of 
them. 

Q.  Well,  did  you  have  enough  experience  to  get 
the  feel  of  it?  A.    Yes. 

Q.  And  hadn't  you  had  enough  experience  on 
March  the  8th  of  1952  to  get  the  feel  of  it? 

A.     Yes,  I  had  the  feel  of  the  train. 

Q.     You  had  the  feel  of  the  train  ?  A.     Yes. 

Q.  And  if  you  have  the  feel  of  the  train,  it  isn't 
necessary  after  you  make  these  tests  to  know  what 
your  equipment  weighs,  isn't  that  correct,  that  is, 
the  cars? 

Mr.  McKevitt:    For  what  purpose? 

Mr.  Etter:    Now,  just  a  moment 

Mr.  McKevitt:  Well,  T  object  to  the  form  of 
that  question. 
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The  Court:    Well,  let's  have  the  question. 
(The  question  was  read.)   [269] 

Q.  (By  Mr.  Etter) :  In  order  to  determine  your 
stopping  distances?  If  you  have  the  feel  of  the 
train,  isn't  that  ^Yhat  you  mean  by  the  feel  of  the 
train  ? 

A.     To  know  how  much  air  to  apply,  you  mean? 

Q.     Yes?  A.     To  stop  that  train? 

Q.     Yes? 

A.  Well,  it  is  like  I  say,  you  have  got  to  have  ex- 
perience in  the  feel  of  this  train. 

Q.     That's  right. 

A.  And  coming  into  stations  for  stopping  for 
passengers,  you  don't  look  down  at  your  air  gauge, 
you  are  watching  mostly  where  you  are  going  to 
spot  your  engine  for  a  spot. 

Q.     Exactly. 

A.  So  I  don't  see  how  much  air  I  draw  off,  I 
just  make  my  stop  and  make  it  as  smooth  as  I  can 
so  I  don't  knock  anybody  down  in  the  passenger 
coaches. 

Q.  Isn't  it  a  fact  that  when  you  come  into  any 
passenger  station,  that  you  have  yourself  a  spot 
along  that  main  line,  you  know  when  you  got  that 
spot  you  have  to  give  it  so  much  air,  that  you  are 
going  to  put  it  where  you  want  it? 

A.    It  is  not  that  easy. 

Q.  Well,  you  know  it  becomes  that  easy  after 
you  get  the  feel,  isn't  that  right?  [270] 

A.     After  you  get  the  feel  of  it,  you  get  so 
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Q.  You  can  pick  yourself  out  a  spot  and  start 
an  application  and  stop? 

A.  Not  necessarily,  your  trains  vary.  In  a  pas- 
senger train,  we'll  say  maybe  this  day  they  might 
put  three  baggage  coaches  on  it. 

Q.    All  right. 

A.  The  next  trip  might  be  only  two,  so  your 
distances  change,  so  you  couldn't  diagnose  one  spot 
that  you  are  going  to  spot  that  train  at. 

Q.  Mr.  Scobee,  if  you  knew  the  weight  of  your 
train,  the  weight  of  those  cars,  you  already  know 
your  brake  pressure,  don't  you,  or  your  brake — 
what  was  that,  120  poimds? 

A.     110  pounds  train  line  pressure. 

Q.  110  train  line.  If  you  had  the  weight  of  those 
cars  and  the  number  of  cars  that  were  on  there,  and 
kno^^dng  the  110  pounds  of  air  that  you  had,  could 
you  tell  us  then  by  giving  this  train  a  ''big  hole" 
how  long  or  how  many  feet  would  be  required  to 
stop  if  it  was  going  60  miles  an  hour  and  you  ap- 
plied a  full  ''big  hole"  or  dynamite? 

A.     ISTo,  I  couldn't. 

Q.    You  could  not?  [271]  A.     No. 

Q.     Can  you  tell  us  who  can? 

Mr.  McKe^-itt:  Oh,  I  object  to  that,  if  your 
Honor  pleases. 

The  Court:  I  will  sustain  the  objection  to  that 
question. 

Mr.  McKevitt:  He  wants  us  to  furnish  expert 
witnesses  for  him  now. 

The  Court:     I  will  sustain  an  objection  to  that. 
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Q.  (By  Mr.  Etter)  :  How  do  you  tell  what  your 
ability  or  your  braking  distance  is  under  varying 
speeds?  How  do  you  determine  that  yourself? 

A.     By  experience. 

Q.     By  experience? 

A.  Of  braking  into  stations,  my  station  stops, 
and  getting  the  feel  of  my  train  on  your  tests. 

Q.     Well,  can  you  tell 

A.     Your  running  tests. 

Q.  Can  you  tell  us  from  your  experience,  your 
braking  experience,  how  fast  you  can  stop  a  train 
operating  at  certain  speeds?  Can  you  tell  us  that? 

A.  Well,  the  trains  vary  in  length  and  weight 
and  everything. 

Q.     That's  right.  So  can  you  tell  us  the  answer? 

A.  If  we  took  different  trains,  I  couldn't  tell 
you,  no.  [272] 

Q.    Which  ones  can  you  tell  me  about? 

Mr.  McKevitt:  Well,  I  object  to  the  form  of 
this  question,  if  your  Honor  pleases.  He  is  trying 
to  qualify  this  witness  as  an  expert  in  stopping  dis- 
tances under  certain  conditions  by  an  emergency 
application.  I  assume  a  train  of  this  character,  I 
understood  this  mtness  to  say  he  can't  tell,  and  I 
think  that  it  is  a  question  of  pro^'ing  a  case  by  ex- 
pert testimony  and  it  should  be  proved  by  some 
witness  that  he  produces  himself,  instead  of  trying 
to  make  this  engineer  an  expert  on  behalf  of  the 
plaintiff. 

I  object  to  this  as  being  an  improper  examina- 
tion under  the  adverse  rule. 
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Mr.  Etter:  I  doubt,  your  Honor,  that  I  am 
making  him  an  exx^ert;  I  am  trying  to  find  out  if 
he  is  qualified  to  tell  us.  I  don't  know  of  anybody 
better  than  the  engineer  that  I  could  get  on  that. 
He  has  given  me  these  qualified  answers  and  I 
merely  asked  under  what  conditions  he  can  testify. 
He  says  when  he  gets  the  feel  of  the  trains  and 
they  are  all  different.  Well,  he  has  operated  a  lot  of 
different  ones;  I  want  to  find  out  as  to  each  of  the 
different  ones  as  to  whether  he  can  tell  us. 

The  Court:  I  will  excuse  the  jury  for  the  mid- 
afternoon  recess. 

(Whereupon,  the  following  proceedings  were 
had  in  the  absence  of  the  jury:)   [273] 

The  Court:  I  think  the  adverse  party  rule  is  set 
out  in  Rule  43,  Subdivision  (b),  of  Rules  of  Civil 
Procedure,  and  this  witness  is  no  longer,  of  course, 
an  adverse  party 

Mr.  McKevitt :    No. 

The  Court:  He  has  been  dismissed  as  such,  he  is 
not  an  adverse  party,  and  he  isn't  an  officer  or 
managing  agent  of  the  Northern  Pacific  Railway 
Company,  so  that  the  only  right  you  would  have 
to  cross-examine  is  under  43(b),  which  is: 

"A  party  may  interrogate  an  unwilling  or  hos- 
tile witness  by  leading  questions,"  and:  "A  party 
may  call  an  adverse  party  or  an  officer,  director,  or 
managing  agent  of  a  public  or  private  corpora- 
tion," etc.,  but  he  is  not  in  that  class,  and  I  don't 
think  you  would  be  justified  in  going  any  further 
in  this  line  of  examination. 
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Mr.  McKevitt:  I  think  we  had  that  deal  in  the 
Stintzi  case,  you  remember,  Mr.  MacGillivray's 
idea  as  to  who  is  a  so  and  so  in  connection  with 
the  railroad  company. 

Mr.  Etter:  It  wasn't  as  to  an  engineer,  however, 
at  that  time.  [274] 

Your  Honor,  departing  from  that,  it  seems  to  me 
that  the  only  person  that  is  qualified  to  tell  us  any- 
thing about  this  particular  train  is  the  man  that 
operates  it.  I  mean,  if  there  is  anyl>ody  that  can 
tells  us  anything  more  about  starting  it  or  stopping 
it  than  the  engineer,  I  don't  know  who  it  would  be. 

The  Court:  Well,  I  don't  recall  any  reluctance 
or  hesitancy  on  this  witness'  part  in  telling  you 
exactly  what  happened  on  the  day  of  this  accident, 
but  now  you  are  asking  him  hypothetical  questions. 

Mr.  McKevitt:    That's  right. 

The  Court:  As  to  how  far  it  would  take  to  stop 
this  particular  train.  Well,  unless  he  as  a  locomotive 
engineer  has  learned  by  experience,  obviously,  he 
isn't  going  to  be  able  to  sit  down  and  draw  a  graph 
for  you  and  say  friction  so  much  and  weight  so 
much  and  distance  and  time,  and  so  on,  and  work 
out  one  of  these  formulas  that  it  takes  a  mechanical 
engineer  and  a  very  good  one,  I  should  think,  to 
figure  out. 

Mr.  Etter :  I  grant  that.  Your  Honor,  I  certainly 
don't  think  I  have  inquired  of  this  witness  as  to 
that  formula.  He  said  it  is  a  matter  of  experience 
and  everything,  and  if  he  comes  within  2  or  300 
feet,  I'm  not  questioning  it,  that's  all  I  want. 
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The  Court:  Well,  he  has  a  right  to  refuse  [275] 
to  estimate  or  guess,  and  he  says  that  the  only  way 
he  can  tell  is  by  experience,  and  he  has  never  had 
any  experience  stopping  a  train  by  dynamiting  it 
so  he  hasn't  any  basis  of  experience  and  he  declines 
to  estimate  on  any  other  basis,  and  I  think  he  has  a 
right  to  do  so. 

Court  will  recess  for  10  minutes. 

(Whereupon,  a  short  recess  was  taken.) 

Mr.  Etter:  Your  Honor,  on  the  matter  of  the 
examination  of  the  witness  and  after  examining 
the  complaint,  I  would  like  to  call  your  Honor's  at- 
tention to  some  relevant  allegations  which  we  have 
made. 

For  instance,  on  Page  3,  (a),  we  have  said  that 
they  drove  the  train  in  a  negligent 

The  Court:     That  is  what  paragraph? 

Mr.  Etter:  Subparagraph  (a)  on  Page  3  of  the 
complaint,  and  likewise  Subparagraph  (e). 

Mr.  McKevitt:    Sub  (e)  on  page  what? 

Mr.  Etter:  3.  Subparagraphs  (a)  and  (e),  and 
Subparagraph  (a)  on  Page  4  and  Subparagraph 
(c)  on  Page  5. 

Mr.  McKevitt:  What  is  on  Page  4,  what  para- 
graph ? 

Mr.  Etter:  On  4  is  Subparagraph  (a),  and  Snj;- 
paragraph  (c)  on  Page  5. 

The  thought  I  have  in  mind,  your  Honor,  is  that 
the  examination  of  this  kind,  I  probably,  I  think, 
under  [276]  those  allegations,  I  have  a  right  to 
show  that  if  a  man  is   operating  a   train   at  the 
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speed  at  which  this  man  says  he  was  operating  it 
and  doesn't  have  any  idea,  as  he  claims  he  doesn't, 
any  idea  of  the  control  that  he  exercises  over  the 
train  by  stopping  it,  that  he  certainly  is  guilty  of 
a  reckless  disregard  and  is  guilty  of  negligence  in 
the  operation  of  the  train  at  that  speed. 

The  Court:  "Well,  you  have  proven  that,  haven't 
you? 

Mr.  Etter:    Beg  your  pardon? 

The  Court:  According  to  your  theory,  you  have 
proven  that  he  didn't  know  how  long  it  would  take 
to  stop  it. 

Mr.  Etter:  Except  the  one  question  I  asked  if 
he  had  any  idea.  I  wanted  to  see  if  he  had  any  idea 
of  what  distance  he  could  stop  the  train  going  at 
that  speed.  If  he  says  he  has  no  idea,  I  think  I 
have  conclusively  proved  he  w^as  guilty  of  negli- 
gence. 

If  you  remember,  your  Honor  sustained  the  ob- 
jection to  that  question. 

The  Court:  You  have  a  right  to  interrogate  as 
to  what  he  did  and  what  happened  and  what  hap- 
pened to  the  train  as  it  approached  this  crossing, 
but  Avhen  you  got  into  the  realm  of  hypotheses  here 
as  to  how  far  it  takes  to  stop  a  train  weighing  a 
certain  amount,  this  particular  train,  I  don't  think 
you  can  require  a  witness,  who  doesn't  think  [277] 
he  is  qualified  and  doesn't  appear  to  be  qualified, 
to  require  him  to  testify  as  an  expert. 

Mr.  Etter:  No,  T  meant  to  change  the  ques- 
tion, though,  not  go  into  any  hypothesis,  and  ask 
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him  if  he  had  any  idea  of  how  soon  or  how  quickly 
he  could  stop  that  train  going  at  the  speed  he  was 
and  have  him  answer  without  regard  to  weight  or 
anything  else,  to  show  that  if  he  was  operating  at 
60  miles  an  hour  and  didn't  have  any  idea  of  how 
soon  he  could  stop  it,  he  was  certainly  guilty  of 
reckless  disregard  going  that  speed  without  ever 
knowing  how  he  was  going  to  stop  the  train  or 
when. 

Mr.  McKevitt:  You  are  not  arguing  the  admis- 
sibility of  evidence  now,  then.  As  I  understand  it, 
what  he  is  trying  to  deduce  from  that  statement 
is  that  by  virtue  of  this  man's  admissions  that  he 
doesn't  know  this,  that  and  the  other  ergo  prop  hoc, 
the  fellow  must  have  been  negligent  in  operating 
that  train.  If  he  wants  to  stand  on  that  proposition, 
I  will  meet  him  on  it  any  time. 

Mr.  Etter:  Well,  I  am  merely  saying  and  I  am 
suggesting  to  the  Court  what  I  am  trying  to  prove 
by  this  witness.  Now,  in  accord  with  my  allegations, 
if  he  doesn't  know  how  to  stop  his  train  or  when 
he  can  stop  it  and  he  still  runs  it  down  the  track 
60  miles  an  hour,  it  is  a  question  of  fact  for  this 
jury  to  determine  whether  or  not  he  operated  it 
recklessly  with  an  indifferent  disregard  of  [278] 
people  who  were  using  these  highways  across  the 
track. 

Mr.  McKevitt:  Why  don't  you  ask  him  what  he 
did? 

Mr.  Etter:  I  am  addressing  my  remarks  to  the 
Court  and  I  am  telling  the  Court  what  my  purpose 
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is.  And  I  think  the  same  as  I  would  have  in  an 
automobile  case,  where  there  was  a  speed  of  that 
kind,  I  have  a  right  to  find  out  whether  the  driver 
had  it  under  control,  which  is  certainly  negligence 
in  the  operation  of  a  moving  vehicle  and  would 
certainly  be  negligence  in  the  operation  of  this 
train. 

The  Coui-t:  Well,  I  connected  up  your  question 
with  the  matter  of  trying  to  get  him  to  testify  as 
to  how  many  feet  or  approximately  how  many  feet 
it  would  take  to  stop  this  train  if  he  dynamited  it. 

I  think  you  have  a  right  to  inquire  as  to  what 
control  he  was  exercising  or  what  he  knew  about 
length  of  time  it  would  take  to  stop  or  the  distance 
it  would  take  to  stop  it. 

Mr.  McKevitt:  An  emergency  stop.  Mr.  Etter 
has  been  talking  to  this  witness  about  the  "feel" 
of  a  train,  the  "feel"  of  a  train,  the  "feel"  of  a 
train.  The  witness  says  yes,  but  the  witness  is  talk- 
ing about  a  normal  stop  going  into  a  station.  He 
has  testified,  as  I  recall  it,  that  this  is  the  first  time 
that  he  was  ever  met  with  an  emergency  wherein 
he  was  required  to  "big  hole"  or  dynamite  the 
train.  Now,  Mr.  Etter  is  trying  to  force  him  [279] 
to  testify,  that  under  those  conditions  that  existed 
that  day,  I  assume,  that  he  should  tell  the  jury 
that  he  could  have  stopped  that  train  ^vithin  some 
distance.  Now,  if  the  witness  says,  "I  don't  know," 
that  certainly  ought  to  end  that  examination. 

Mr.  Etter:  Well,  if  a  man  is  operating  a  moving 
vehicle,  he  is  going  60  miles  an  hour,  he  testifies 


Ernest  Everett  249 

(Testimony  of  Francis  William  Scobee.) 
that  he  hasn't  got  any  idea  of  when  he  could  stop 
that,  I  say  that  is  a  reckless  and  wanton  negligence. 
I  haven't  any  right  to  operate  an  automobile  down 
the  street  at  such  a  speed  that  I  haven't  got  any 
idea  where  I  can  stop  it. 

Mr.  McKevitt:  Have  you  alleged  in  this  com- 
plaint that  this  man  was  an  incompetent  engineer? 

Mr.  Etter:  Don't  have  to  allege  he  is  incompe- 
tent. 

The  Court:  Well,  I  think  that  is  rather  far- 
fetched. They  don't  have  to  take  every  engineer  out 
and  have  them  dynamite  trains  at  every  crossing  in 
order  that  they  will  know  exactly  what  the  reaction 
will  be  and  how  long  it  will  take  them  to  stop  them. 
Nor  do  I  think  you  could  prove  a  case  against  a 
driver  of  an  automobile  if  you  proved  he  was  going 
50  miles  an  hour,  within  the  speed  limit,  and  then 
get  him  on  here  and  ask  him,  "How  long  would  it 
take  you  to  stop  your  car  if  you  jammed  all  the 
brakes  on?"  I  don't  know,  I  am  negligent  every 
time  I  drive  a  car,  if  that  is  the  case,  because  I 
don't  know  how  many  feet  it  [280]  would  take  if 
I  pulled  the  emergency  and  put  the  foot  brake  on 
to  stop  my  car,  and,  yet,  I  have  a  right,  I  think, 
to  drive  my  car  around  over  the  highways. 

Mr.  McKevitt:  May  I  make  this  further  obser- 
vation in  connection  with  calling  your  Honor's  at- 
tention to  the  case  of  Dean  vs.  Northern  Pacific, 
Mr.  Williams  on  the  other  side? 

Now,  what  Mr.  Williams  did,  and  what  he  is 
trying   to   establish   here,   and   he   is   going  to   be 
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driven  to  it,  is  this  last  clear  chance  doctrine.  Now, 
your  Honor  will  recall  that  in  that  Dean  case,  the 
plaintiff's  attorneys  in  advance  had  taken  the  depo- 
sition of  the  engineer,  and  they  had  ascertained  the 
weight  of  every  unit,  the  type  of  brakes,  the  grade 
of  the  track,  and  so  on,  and  so  on,  and  then  they 
called  an  independent  third  party  as  an  expert 
and,  based  upon  those  facts,  they  presented  a  hypo- 
thetical question  to  him.  Now,  that  is  what  Mr. 
Etter  should  do  here,  but  he  is  trying  to  make 
this  fellow  an  expert  against  himself.  He  sued  this 
man  for  $35,000  and  his  chestnuts  come  out  of  the 
fire,  and  now  he  is  trying  to  make  this  fellow  a 
witness  against  himself. 

The  Court:  That  is  beside  the  point,  but  bring 
in  the  jury,  we  will  proceed,  then. 

(Whereupon,  the  following  proceedings  were 
had  in  the  presence  of  the  jury.)   [281] 

Q.  (By  Mr.  Etter)  :  Mr.  Scobee,  as  I  gather 
it,  you  remember  it  by  seeing  the  Avhistle  post,  your 
train  had  reached  a  speed  of  60  miles  an  hour;  is 
that  correct? 

A.     It  was  about  that  speed,  yes. 

Q.  All  right.  Will  you  tell  us  what  happened 
after  that? 

A.  Well,  after  glancing  at  the  speedometer  and 
approaching  this  whistle  post,  the  whistle  post  is  a 
sign  that  you  are  approaching  a  crossing  and  pre- 
pare to  start  blowing  your  whistle  for  this  crossing. 

Q.     All  right. 

A.    And    I    had    reached    for    the    whistle    and 
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started  my  procedure  of  blowing  the  whistle  for 

this  crossing. 

Q.     All  right? 

A.  I  had  blowed  one  long  whistle,  and  then  there 
is  a  pause,  and  blowed  another  long  whistle,  and 
then  this  truck 

Q.  Where  were  you?  Where  were  you  when  you 
blew  one  long  whistle? 

A.  One  long,  and  then  a  pause,  and  then  another 
long  one. 

Mr.  McKevitt:    And  another  long? 

A.     Another  long. 

Q.  (By  Mr.  Etter) :  A  long  whistle,  what  do 
you  mean  by  a  "long"  whistle,  would  you  tell  us? 

A.  Well,  at  grade  crossing,  on  your  road  cross- 
ings over  railroad  track,  we  have  two  long  and  a 
short  and  a  long  whistles  we  blow  for  those  cross- 
ings for  a  warning. 

Q.     The  first  one  you  blew  was  the  long  one? 

A.     The  long  whistle. 

Q.  All  right,  how  many  seconds  is  a  long 
whistle  ? 

A.  Well,  I  couldn't  point  that  out,  how  much 
time  I  took  to  blow  that  whistle. 

Q.    Well,  would  it  be  two  seconds? 

A.     Oh,  we'll  say  a  second. 

Mr.  McKevitt :    Is  that  the  first  long  whistle  ? 

A.    First  whistle. 

Q.  (By  Mr.  Etter) :  You  say  the  second  is  a 
long  whistle? 
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A.  I  can't  pin  point  it  to  seconds,  I  don't  watch 
how  long  it  takes  me  to  blow  this  whistle. 

Q.  Well,  I  am  going  to  make  a  noise  for  a  sec- 
ond and  ask  you  if  that  is  a  long  whistle,  just  so 
we  can  try  and  get  it  straight.  "Toot,"  is  that  a  long 
whistle'?  A.     No,  that  is  a  short. 

Q.  All  right,  what  would  a  long  whistle  be,  then, 
in  seconds? 

A.  Well,  your  long  whistle  would  run  probably 
two  seconds  or  a  little  better. 

Q.     Two  seconds  or  a  little  better?  A.    Yes. 

Q.     So  you  gave  a  long  whistle,  is  that  right? 

A.    Yes. 

Q.     And  then  a  pause?  A.     Then  a  pause. 

Q.     How  long  a  pause  ? 

A.     I  couldn't  tell  you. 

Q.    Well,  would  it  be  one  second  or  two  seconds? 

A.  Well,  there  Avas  a  pause  in  there,  but  I 
couldn't  tell  how  long  it  was. 

Q.    It  would  be  one  second,  at  least,  wouldn't  it? 

A.     It  would  be  more  than  one  second,  yes. 

Q.     Well,  make  it  brief,  would  it  be  two  seconds? 

A.  Around  that  neighborhood,  I  couldn't  pin 
point  it. 

Q.     Then  you  gave  another  long  whistle? 

A.    Another  long. 

Q.    Beg  your  pardon? 

A.     Another  long  whistle,  yes. 

Q.    All  right.  And  then  what  happened? 

A.     Then  this  truck  showed  up. 

Q.    When,  right  after  the  second  long  whistle  ? 
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A.  Yes,  after  I  had  ceased  blowing  the  second 
whistle. 

Q.  I  see.  All  right,  when  did  you  first  see  the 
truck  ? 

A.  Oh,  I  would  say  it  was  about  25  feet  from 
the  crossing. 

Q.  About  25  feet  from  the  crossing.  What  di- 
rection? [284] 

A.     It  was  coming  from  the  south  to  the  north. 

Q.     Beg  your  pardon? 

A.     Coming  from  the  south  to  the  north. 

Q.  Coming  from  the  south  to  the  north.  And 
where  was  your  train  when  you  saw  that  truck? 

A.  Oh,  I  would  say,  just  guessing,  I  never 
measured  no  distance,  but  I  would  figure  it  was 
about,  oh,  2  or  300  feet  east  of  tlio  viaduct,  that 
Milwaukee  viaduct. 

Q.    2  or  300  feet  east?  A.     Yes. 

Q.     Of  the  Milwaukee  viaduct? 

A.     May  have  been  a  little  more,  I  don't  know. 

Q.  All  right,  and  this  whistle  tooting  you 
started,  as  I  gather  it,  you  started  it  as  you  came 
to  the  whistle  post;  isn't  that  right? 

A.  Yes,  at  the  whistle  post  or  shortly  after  the 
whistle  post. 

Q.     Shortly 

A.    I  had  arrived  at  the  whistle  post. 

Q.  You  had  arrived  at  the  whistle  post,  and 
that  is  when  you  started  whistling?  A.     Yes. 

Q.  In  other  words,  you  had  arrived  at  the 
whistle  post  and  tooted  a  long,  and  then  vou  had  a 
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pause,  and  then  you  tooted  another  long,  as  I  un- 
derstand it,  and  after  you  [285]  had  blown  your 
second  long  whistle,  you  were  2  or  300  or  more 
feet  east  of  the  Milwaukee  overpass? 

A.  I  could  have  been,  I  didn't  pin  point  it  down 
to  feet,  I  just — I  knew  I  was  east  of  the  viaduct 
when  the  truck  approached. 

Q.     How  far  were  you  east  of  the  viaduct? 

A.  Well,  I  couldn't  pin  point  that  down,  I  don't 
know. 

Q.    You  don't  know  in  feet? 

A.    Not  in  feet,  no. 

Q.  All  right.  And  you  saw  the  truck  about  25 
feet  away? 

A.  It  just  came  out  in  the  clear  and  I  figure 
about  25  feet  from  the  crossing. 

Q.  How  do  you  mean  it  just  came  out  in  the 
clear? 

A.  Well,  it  comes  out  behind  that  Milwaukee 
viaduct  there,  that  overhead. 

Q.     Beg  your  pardon? 

A.  It  comes  out  in  the  clear  from  that  Mil- 
waukee viaduct,  cement  pillars  there. 

Q.  Is  it  your  testimony  that  it  comes  out  in  the 
clear  hero  (indicating)  ? 

A.  No,  the  Milwaukee  viaduct  has  cement  pil- 
lars on  each  side  of  our  track. 

Q.     That's  right,  right  here   (indicating). 

Mr.  Mclvevitt:  No,  he  is  referring  to  the  Mil- 
waukee viaduct  here,  Mr.  Etter  (indicating).  [286] 
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Mr.  Etter :  I  would  like  to  conduct  this  examina- 
tion, Mr.  McKevitt. 

Mr.  McKevitt:  Yes,  you  are  pointing  to  the 
wrong  viaduct. 

The  Court:  I  think  you  should  let  coimsel  con- 
duct the  examination. 

Mr.  McKevitt:    I'm  sorry. 

Q.  (By  Mr.  Etter)  :  Would  you  come  down  and 
point  out  which  one  you  have  reference  to? 

A.    Yes,  sir. 

(Witness  goes  to  map.) 

This  is  the  east  here  (indicating)  and  the  truck 
was  coming  up  here.  I  would  say  when  I  first  got 
a  view  of  it  it  would  be  about  25  feet  from  the 
crossing  here. 

Q.    About  25  feet?  A.    Yes. 

Q.     From  the  crossing? 

A.  I  could  see  from  back  here  east  of  this  via- 
duct, I  could  see  across  here  to  this  cement  pillar 
and  just  see  the  truck  approaching  about  25  feet. 

Q.    About  25  feet,  all  right. 

A.  But  how  close  I  was  in  feet,  I  couldn't  tell 
you. 

Q.    But  you  were  the  other  side 

A.    I  was  east  of  it,  yes.  [287] 

Q.  You  were  east  of  it,  all  right.  You  were  not 
able  to  see  it  before  that  time? 

A.     No,  it  didn't  come  into  view  until  that  time. 

Q.    You  didn't  see  it  until  that  time? 

A.     No. 
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Q.  All  right.  Now,  will  you  tell  us  then  what 
happened  ? 

A.  Well,  I  made  an  application  of  the  brakes. 
The  truck  came  out  in  this  kind  of  a  blind  area 
here  (indicating).  This  Milwaukee  viaduct,  I  made 
— I  couldn't  tell  you  how  much  of  an  air  applica- 
tion I  made,  but  I  made  an  application  of  the 
brakes  and  felt  the  train  take  ahold,  and  then  the 
truck  momentarily  stopped  at  the  crossing. 

Q.     Stopped  at  the  crossing? 

A.  Just  momentarily  stoi:)ped  clear  of  the  cross- 
ing. 

Mr.  McKevitt:     Clear  of  the  crossing? 

A.     Clear. 

Q.     (By  Mr.  Etter) :     You  mean  clear 

A.     Of  the  road  crossing  over  the  track. 

Q.  Clear  of  the  crossing  on  the  south  side  of 
the  crossing?  A.     That's  right. 

Q.    How  close  was  it  to  the  crossing? 

A.     It  was  clear 

Q.     Beg  your  pardon?  [288] 

A.  Oh,  it  must  have  been  10  feet,  anyhow,  be- 
cause it  was  clear  of  the  track. 

Q.  It  was  clear.  All  right,  and  then  what  hap- 
pened? A.     I  released  the  air. 

Q.    Beg  your  pardon? 

A.     I  released  the  air  that  I  had  set  on  the  train. 

Q.  You  released  the  air.  All  right,  then,  and 
will  you  tell  us  what  happened? 

A.  Then  all  at  once  the  truck  started  bucking 
up  07ito  the  track. 
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Q.  All  right,  where  were  you  when  it  started 
bucking?  Where  was  your  train? 

A.  I  was  coming  under  the  viaduct  at  that  time 
approaching  the  crossing.  Oh,  I  would  say 

Q.     Coming  into  the  viaduct,  under  the  viaduct? 

A.  I  would  say  about,  oh,  600  feet  from  the 
crossing  at  this  time. 

Q.  About  600  feet.  When  it  started  bucking, 
then  what  happened? 

A.  That  is  about — now,  I  don't  know  just  ex- 
actly the  measurements  on  that,  but  I  was  coming 
under  the  viaduct  then  when  this  happened. 

Q.    When  it  started  to  buck?  A.    Yes. 

Q.     That  is,  about  10  feet  south  of  that  crossing? 

A.  It  was  just  clear  of  the  crossing  before  it 
started  bucking  at 

Mr.  McKevitt:  Keep  your  voice  up.  I  didn't 
hear  that  last  part  of  the  question  and  answer 
at  all. 

A.  I  had  just  released  the  air  and  then  the 
truck  started  bucking  up  on  the  track  just  as  I 
was  coming  under  the  viaduct. 

Q.  (By  Mr.  Etter) :  Just  as  you  were  coming 
under  the  viaduct?  A.     Yes. 

Q.  All  right.  So  we  have  it  now,  as  you  hit  the 
whistle  post,  you  gave  a  long,  a  pause,  and  another 
long,  and  about  that  time  you  were  still  some  100 
feet  or  200  feet,  as  I  gather  it,  or  whatever  distance 
you  were,  east  of  the  viaduct? 

A.  I  was  east  of  the  viaduct;  how  many  feet 
it  was,  I  don't  know. 
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Q.  Well,  have  you  got  any  idea  of  length  as  to 
your  train,  as  to  your  Diesel f  Could  you  spot  it? 

A.  Well,  that  is  two  years  ago  and  all  I  know  is 
I  was  east  of  it. 

Q.  Well,  you  have  been  talking  with  Mr.  Mc- 
Kevitt  about  this  case  before  you  testified  here, 
haven't  you?  A.    Yes,  I  have. 

Q.     At  considerable  length?  [290]  A.    Yes. 

Q.  All  right.  Did  you  tell  him  everything  that 
you  remember? 

A.     I  told  him  everything  that  I  remember. 

Q.  I  see.  Showing  you  here  the  Defendant's  28, 
Exhibit  28,  could  you  tell  me,  looking  at  that, 
whether  that  is  about  the  distance  you  were  when 
you  saw  the  automobile? 

A.     Yes.  It  could  have  been  that  far. 

Mr.  McKevitt:     Now,  where 

Mr.  Etter:    Now,  just  a  moment,  counsel. 

Mr.  McKevitt:     I  want  to  see  the  exhibit. 

Mr.  Etter:    Just  a  moment,  now. 

Mr.  McKevitt:    I  want  to  see  the  exhibit. 

Mr.  Etter:     All  right. 

Q.  Would  you  say  that  was  it,  or  were  you 
closer  ? 

A.  That  is  a  close  proximity,  because  you  can 
see  right  here,  you  can  see  the  top  of  the  truck 
coming  out  from  this  point  over  here  (indicating). 

Q.     Were  you  closer  than  that,  do  you  think? 

A.  Well,  I  could  have  been,  but  I  can't  tell  you, 
see,  pin  pointing  it  down  in  feet.  I  can't  tell  you 
just  how  close  it  was. 
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Q.  Well,  looking  at  Exhibit  No.  27,  do  you  think 
you  were  that  close?  [291] 

A.  Well,  there  isn't — it  is  a  little  closer,  but  it 
is  pretty  hard  to  tell. 

Q.  Well,  could  you  tack  it  down  to  say  it  was 
some  place  between  this  picture  and  the  one  I  just 
showed  you,  27  and  28  % 

A.  I  couldn't  say.  All  I  know  is  that  I  was  east 
of  the  viaduct  and  I  just  caught  a  glimpse  of  the 
truck,  the  top  of  the  truck,  coming  up  to  the  cross- 
ing, about  25  feet  from  the  crossing. 

Q.  Would  you  say,  though,  in  your  opinion,  it 
could  be  either  this  one  or  the  other  one? 

A.  It  i^^  a  f'lose  facsimile,  but  I  couldn't  tell 
you  how 

Q.     Of  where  you  were?  A.    Huh? 

Q.     Of  where  you  were  when  you  saw  the  truck? 

A.    Yes,  but  I  couldn't  tell  you  in  feet. 

Q.  Handing  you  now  26,  you  saw  it  before  you 
reached  that  point,  didn't  you?  A.     Yes. 

Q.    Huh?  A.    Yes. 

Q.  Now,  if  I  am  mistaken,  did  you  testify  that 
this  bucking  that  you  saw  happened  as  you  came 
out  through  the  viaduct  or  just  before  you  got 
into  it? 

A.  I  was  about  under  the  viaduct.  I  can't  tell 
you  just  [292]  exactly  because  everything  was  pin 
pointed  on  this  truck  approaching.  A  fireman  and 
engineer,  when  he  has  cars,  trucks  and  what  have 
you,  approaching  crossings  like  that,  your  atten- 
tion is  all  diverted  to  that  one  particular  object, 
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and  to  tell  you  just  exactly — I  knew  I  was  coming 

close  under  the  viaduct. 

Q.    You  were  coming  close  under  the  ^daduct? 

A.  And  this  emergency  came  up,  and  my  fire- 
man, he  jumped  up  and  started  blowing  the 
whistle  after  I  had  to  leave  the  whistle  and  go 
for  the  air. 

Q.  All  right,  when  did  you  start?  The  car  was 
bucking,  but  it  wasn't  on  the  tracks,  is  that  the 
idea? 

A.  It  hadn't  got  up  to  the  track  right  now  when 
it  started  bucking,  but  it  bucked  its  way  up  onto 
the  track. 

Q.  All  right,  where  was  the  train  situated  from 
the  crossing,  from  the  car?  You  were  pin  pointed 
on  the  car,  weren't  you? 

A.     I  had  my  eyes  pin  pointed  on  the  car,  yes. 

Q.  How  far  away  were  you  from  it  when  the 
car  got  on  the  crossing. 

A.     Around  the  viaduct. 

Q.    Beg  your  pardon? 

A.     I  was  around  the  viaduct  with  my  engine. 

Q.    When  the  car  got  right  on  the  crossing? 

A.  Well,  I  was  going  under  the  viaduct  about 
that  time,  right  around  the  viaduct.   [293] 

Q.  In  other  words,  if  I  understand  your  testi- 
mony correct,  you  were  going  right  under  the  via- 
duct, you  were  right  about  at  the  viaduct,  when 
the  car  bucked  right  onto  the  track  at  the  cross- 
ing? A.    Right  about  that  point. 

Q.    Right  about  that  point? 
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A.     Close  to  it. 

Q.  Calling  your  attention  to  the  Defendant's 
Exhibit  No.  26,  talking  about  that  point,  would  it 
have  been  west,  just  west  on  the  west  pier,  or  would 
it  be  right  there  (indicating),  do  you  think,  when 
you  saw  the  car  buck  right  up  onto  the  crossing? 

A.  I  couldn't  tell  positively,  because  my  attention 
was  diverted  mostly  to  the  truck.  I  couldn't  tell 
you,  pin  point  down  the  footage  there,  just  how 
close  I  was  to  the  truck. 

Q.  No,  but  all  I  am  trying  to  ask  you,  do  3^ou 
think  you  were  out  the  other  side  of  it  or  on  this 
side  of  the  viaduct  ?  You  knew  you  were  at  the  via- 
duct. 

A.  I  was  at  the  viaduct,  but  to  tell  you  just  how 
far,  I  couldn't  tell  you. 

Q.    All  right. 

A.     Because  my  attraction  was  on  this  car. 

Q.  Would  it  be  fair,  then,  to  both  of  us  to  say 
you  were  [294]  right  about  the  middle  of  the  via- 
duct? A.    Well,  close  to  it. 

Q.  All  right.  And  that  is  when  the  car  bucked 
out  to  the  track? 

A.    It  bucked  its  way  onto  the  track,  yes. 

Q.  All  right.  So  then  you  were  right  under  the 
viaduct,  what  did  you  do  when  the  car  bucked  right 
out  on  the  track? 

A.  Well,  I  had  already  released  the  air  when 
I  saw  the  truck  approach. 

Q.    Beg  your  pardon? 

A.    When  I  saw  the  car  approach  the  crossing, 
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it  come  out  from  behind  this  pier  up  to  the  cross- 
ing, and  I  had  a  feeeling  that  they  might  try  to  go 
across  so  I  set  some  air,  how  much  I  don't  know. 
But  I  had  set  an  amount  of  air  and  it  was  just  one 
of  those  things  of  slowing  down  in  case,  and  when 
it  bucked,  when  it  come  up  to  the  crossing,  it  mo- 
mentarily stopped.  Well,  that  was  a  relief  to  me,  I 
released  the  air. 

Q.     All  right. 

A.  Well,  the  next  thing  that  come  up,  the  truck 
started  bucking  its  way  up  there  on  the  track. 

Q.  All  right,  the  air  was  released  at  the  time  the 
car  bucked  up  on  the  track  and  you  were  under 
the  viaduct?  A.     That's  right.  [295] 

Q.  In  other  words,  you  had  no  air  on  when  you 
were  under  the  viaduct,  but  the  car  then  bucked  up 
to  the  track  and  you  had  just  released  the  air? 

A.     I  had  released  the  air. 

Q.  All  right,  what  did  you  do  when  you  saw  it 
go  right  up  on  the  track? 

A.     That  is  when  I  had  to  go  into  emergency. 

Mr.  McKevitt:     You  what? 

A.  I  had  to  take  and  put  the  train  into  emer- 
gency when  the  truck  went  on  the  track. 

Q.     (By  Mr.  Etter) :    You  put  it  in  emergency? 

A.    Yes. 

Q.  All  right.  What  did  you  do  ?  Tell  us  now  just 
exactly  what  you  did. 

A.  What  I  did  was  have  to  sit  there,  because 
that  is  all  I  could  do  was  put  the  train  in  emer- 
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gency.  That  dumped  all  my  reservoirs  into  the  train 

line. 

Q.  No,  but  tell  me  just  what  you  did.  I  want 
you  to  tell  whether  you  pulled  the  throttle  all  the 
way  back. 

A.    Well,  I  had  ahold  of  the  whistle. 

Q.    All  right. 

A.  And  then  when  I  went  to  set  this  amount  of 
air  to  make  a  slow  down,  I  let  go  of  the  whistle, 
and  this  fireman  of  mine  had  fortitude  enough  to 
jump  up  and  grab  the  whistle  himself  in  a  standing 
position,  and  I  was  [296]  setting  the  air  with  my 
right  hand  and  starting  to  shut  the  throttle  down 
with  my  left  hand  when  she  momentarily  paused 
at  the  crossing.  When  she  momentarily  made  that 
pause,  I  reached  up  with  my  right  hand  and  set  the 
air  back  in  a  normal  position  on  the  brake  valve. 

Q.  The  thing  I  am  trying  to  get  at  now,  when 
you  were  under  the  overpass,  when  you  were  under 
the  overpass,  that  is  when  the  girl's  car  got  out  on 
the  crossing,  is  it  not?  A.    That's  right. 

Q.     When  you  were  under  the  overpass? 

A.  I  was  just  going  under  the  overpass  or  right 
around  that  area. 

Q.  That's  right,  and  that  car  was  out  on  the 
crossing  in  front  of  you  directly  astraddle  the 
crossing?  A.    Just  about  there,  yes. 

Q.  Isn't  that  right?  And  that  is  when  you  put 
on  the  emergency  application? 

A.     That's  right. 
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Q.  And  in  doing  that,  did  you  pull  the  throttle 
or  push  the  throttle  all  the  way  back  off? 

A.     I  had  to  shut  it  all  the  way. 

Q.  Did  you  take  the  air  and  pull  it  all  the  way 
out?  A.     That's  right. 

Q.     That  would  be  just  under  the  viaduct?  [297] 

A.  It  could  be  just  a  few  feet  beyond  the  via- 
duct. 

Q.     That  is  what  I  mean. 

A.  I  can't  pin  point  right  down,  because  them 
things,  you  don't  see  those  things.  Those  emergen- 
cies come  up  and  you  can't  pin  point  nothing  down 
like  that. 

Q.     That's  correct. 

A.     All  I  did  was  went  into  emergency. 

Q.  Went  into  emergency,  but  I  say  you  pushed 
the  throttle  all  the  way  off  and  pulled  the  air  all 
tlie  way  on,  either  at  the  viaduct  or  50  feet  beyond 
it  toward 

A.     It  is  around  that  area  somewhere. 

Q.     All  right,  you  gave  it  full  emergency? 

A.     That's  right. 

Q.     All  right.  Then  tell  us  what  happened. 

A.  We  hit  the  truck,  moved  on  up  the  track 
until  the  train  stopped,  I  figure  about,  oh,  1,500 
feet,  something  like  that. 

Q.  Well,  now,  how  far,  after  your  train  stopped, 
how  far  was  the  rear  end  of  your  train  from  that 
crossing  ? 

Mr.  McKevitt:     If  you  know. 

Mr.  Etter:     If  vou  know. 
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A.  I  really  don't  know.  We  just  took  a  walk  up 
that  way  to  the  front  end  where  the  truck  was  still 
draped  on  the  front  end  of  our  engine,  where  the 
impact  was,  and  we  figured  about  1,600  feet  at  that 
time.  [298] 

Q.     To  the  crossing,  back  to  the  crossing? 

A.     To  the  crossing,  yes. 

Mr.  McKevitt:    From  the  pilot? 

A.  From  the  pilot  where  the  truck  was  still  on 
the  pilot.  But  as  far  as  the  rear  end  of  the  train 
goes,  I  didn't  measure  that  distance  there.  I  just 
walked  it  off. 

Q.  (By  Mr.  Etter) :  If  your  train  was  700  feet 
long,  giving  it  an  extra  car  and  the  longest  lengths 
that  you  gave  me,  if  your  train  was  700  feet  long 
and  you  paced  1,600  feet  back,  it  was  approximately 
900  feet  from  the  crossing,  the  rear  end  of  your 
train,  wasn't  it? 

A.     Approximately,  if  it  was  that  far. 

Q.  Yes.  And  you  had  applied  your  emergency 
just  under  the  viaduct  or  possibly  30  or  50  feet 
beyond  it,  isn't  that  right. 

A.  I  don't  know  how  much  footage  there  was 
in  there,  but  it  was  just  around  that  place  in 
there. 

Q.  So  where  you  applied  your  full  emergency, 
that  is,  just  through  the  viaduct,  where  you  applied 
your  full  emergency,  you  went  the  distance  from 
where  you  applied  your  emergency  down  to  the 
crossing,  hit  the  car,  and  took  the  car  on  down 
1,600  feet  on  the  front  of  your  locomotive? 
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A.  I  can't  tell  just  how  close  I  was.  I  knew 
I  was  around  the  viaduct  when  I  dynamited  my 
train,  but  I  couldn't  tell  you  how [299] 

Q.     That  is  what  I  mean. 

Mr.  McKevitt:    Let  him  finish  his  answer. 

Q.  (By  Mr.  Etter)  :  I  am  saying  you  were  in 
the  area  of  the  viaduct,  you  were  under  it  or  you 
were  50  feet  beyond  or  maybe  you  were  75,  but 
you  were  right  close  under  the  viaduct,  I  am  going 
with  you  on  that;  is  that  right*? 

A.  Well,  sir,  I  can't  pin  point  a  certain  amount 
of  feet  w^hen  an  emergency  comes  up.  You  don't 
look  at  the  terrain  around  you  and  tell  just  ex- 
actly where  you  was  at.  An  emergency  come  up,  my 
eyes  are  pinned  on  this  trouble,  this  automobile  in 
front  of  me  on  the  track.  I  can't  pin  j)oint  a  certain 
amount  of  feet  and  distance. 

Q.  I'm  not  asking  you  to,  I'm  merely  asking 
if  you  weren't  in  that  area  right  by  the  viaduct 
or  close  thereto? 

A.  It  was  close  to,  but  I  couldn't  tell  you  in 
amount  of  feet. 

Q.  That's  right,  and  then  you  paced  off  from 
the  front  end  of  your  train  iDack  to  the  grade  cross- 
ing, it  was  1,600  feet? 

A.  We  just  walked  it  off  and  I  just  figured 
about  how  much. 

Q.     Figured  about  how  much? 

A.  That  is  from  the  crossing  to  the  front  end 
of  my  engine  where  the  truck  was.  [300] 

Q.    Taking  your  figure  of  1,600  feet  and  going 
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back   up   to   that   general   area   near   the   viaduct 
somewhere  where  you  pulled  on  your  full  emer- 
gency, the  total  number  of  feet  that  you  traveled 
in  that  train  after  you  put  it  on  full  emergency 

Mr.  McKevitt:  That  is  objected  to  as  being 
argumentative.  The  witness  can  tell  distances,  and 
so  on,  and  his  best  opinion. 

The  Court:    Let's  have  the  question. 
(The  question  was  read.) 

The  Court:    He  may  answer  that  question. 

A.  Well,  in  that  question,  I  don't  know  where 
exactly,  how  many  feet  east  of  the  crossing  I  put 
it  in  emergency,  so  I  couldn't  truthfully  add  up 
the  amount  of  distance  I  had  traveled  after  I  went 
in  emergency. 

Q.  (By  Mr.  Etter)  :  After  you  put  it  in  emer- 
gency, did  you  keep  your  eyes  glued  on  the  car? 

A.     Had  to,  that  is  the  main  attraction  there. 

Q.     All  right,  what  did  you  see,  if  anything? 

A.  Well,  just  as  the  car  went — the  truck  went 
out  of  sight  from  me  in  front  of  the  Diesel — of 
course,  I  am  in  a  sitting  position  and  I  can  see 
down  a  ways — I  saw  the  head  come  out  of  the  car 
door,  and  that  is  the  last  I  saw  when  we  hit.  [301] 

Q.     What  was  that  again,  now? 

A.  I  saw  a  head  come  out  of  the  door,  door- 
way, on  the  left-hand  side. 

Q.     A  head  come  out  of  the  door? 

A.     Yes. 

Q.     At  what  point  was  that? 

A.     I  couldn't  tell  you  how  close  I  was.  I  was  in 
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a  sitting  position  just  before  the  truck  went  out  of 
sight  from  me  in  front  of  the  engine.  That  is  the 
last  I   saw,   was  this  head   coming   out,   open   the 
door,  and  this  head  coming  out. 

Q.  It  would  only  be  six  or  eight  feet,  isn't  that 
right  ? 

A.  Well,  I  couldn't  pin  point  that,  either,  be- 
cause, see,  sir,  you  are  sitting  up  high. 

Q.     I  know  it. 

A.  You  are  sitting  up  high  and  in  a  sitting  po- 
sition, like  I  am  now.  Sitting  up  high,  you  couldn't 
tell  whether  you  raised  yourself  up  at  the  same  time 
or  you  lowered  yourself  when  you  are  going  to  hit 
an  object  sitting  in  front  of  a  glass  like  I  am  on  a 
Diesel.  I  might  have  even  ducked  for  flying  parts 
or  something  like  that,  I  couldn't  tell  you,  but  the 
last  thing  I  remember  before  we  hit  was  this  head 
coming  out  of  this  car  door. 

Q.     You  didn't  duck,  though?  [302] 

A.    Yes,  I  ducked,  just  as  we  hit. 

Q.     Just  as  you  hit?  A.     Yes. 

Q.  Well,  now,  you  have  sat  in  that  Diesel  since, 
isn't  that  right?  A.     Quite  a  few  times. 

Mr.  McKevitt :    I  didn't  get  the  question  ? 
(The  question  was  read.) 

Q.  (By  Mr.  Etter)  :  Isn't  it  a  fact  that  you  can 
look  down  from  that  Diesel  and  see  anjrthing  that 
is  15  feet  in  front  of  you? 

A.     Oh,  if  you  raise  up,  yes,  sometimes. 

Q.  No,  but  I  mean  in  a  natural  sitting  position, 
isn't  it  a  fact  that  you  can  see  anything  that  is  15 
feet  in  front  of  the  Diesel? 
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A.  If  you  are  looking  right  straight  over  the 
nose? 

Q.     If  you  look  over  the  nose,  yes? 

A.  In  front  footage,  I  never  measured  it  off  or 
anything,  but  it  is  fairly  close. 

Q.  And,  in  other  words,  just  before  you  hit,  you 
saw  this  head  come  out  of  the  window  or  out  of 
the  door? 

A.    I  saw  the  door  open  and  the  head  come  out. 

Q.    And  the  head  come  out? 

A.  And  that  is  the  last  I  saw  before  the  truck 
and  everything  went  out  of  sight  from  me  in  front 
of  the  Diesel.  [303] 

Q.  Right  after  the  accident  happened,  Mr.  Sco- 
bee, what  did  you  do? 

A.     After  the  accident  happened? 

Q.    Yes? 

A.  Well,  the  fireman  and  I  both  climbed  off  the 
engine  and,  of  course,  there  was  a  strong  smell  of 
gas 

Q.    Yes? 

A.  And  being  a  truck  and  a  panel  truck,  the 
first  thing  we  thought,  there  might  be  more  people 
in  it  in  the  back  end  of  the  truck,  that  is,  so  we 
took  the  fire  extinguisher  down  with  us  and  sprayed 
on  the  motor  so  in  case  a  fire  would  start.  And  we 
walked  out  away  from  the  engine  and  looked  back 
and  there  was  a  fellow  standing  on  the  crossing 
and  he  had  pretty  near  the  same  clothes  on  as  this 
shirt  the  fireman  was  talking  about  he  had  seen, 
because  the  fireman  was  in  a  standing  position,  he 
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got  to  see  this  shirt  that  she  had  had  on.  It  was — 
T   don't   know — a  man's   shirt,   checkered   shirt   of 
some  kind,  and  we  thought  they  had  escaped  out  of 
the  wreck. 

Q.     I  see.  Then  what  did  you  do? 

A.  We  walked  back  then  to  see  if  anybody  was 
hurt,  and,  of  course,  we  found  these  lady's  shoes  at 
the  crossing  and  then  we  started  to  realize  that  it 
must  have  been  a  girl  that  w^as  hurt.  So  then  we 
walked  up  the  track,  [304]  oh,  we  figured  about  75 
feet  up  the  track  and  about  10  feet  off  the  outside 
rail,  then  we  found  the  girl. 

Q.     All  right. 

Mr.  McKevitt:     This  is  west  of  the  crossing? 

A.     That  is  west  of  the  crossing,  yes. 

Q.  (By  Mr.  Etter) :  All  right,  and  then  will 
you  tell  us,  did  you  talk  to  anybody  there  at  the 
time  ? 

A.  Well,  there  was — I  don't  know,  the  coroner 
and  then  there  was  state  police,  they  called  some 
more  in,  and  I  gTiess  it  was  a  city  coroner  or  the 
coimty  coroner  of  Kittitas  County,  and  Mr.  Dorsey, 
I  think  he  is  the  County  Sheriff. 

Mr.  McKevitt:     Keep  your  voice  up. 

A.     Mr.  Dorsey,  the  County  Sheriff. 

Mr.  McKevitt :     Oh,  yes. 

A.  Of  Kittitas  County,  I  believe.  And  I  don't 
know  who  the  other  fellows  was.  There  was  quite  a 
few  of  them  asking  questions. 

Q.  (By  Mr.  Etter):  Bid  you  talk  with  Sgt. 
Carriger  of  the  State  Patrol? 
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A.     I  don't  know  their  names. 

Q.    Beg  your  pardon? 

A.  I  didn't  know  their  names.  There  was  a  cou- 
ple of  state  police  there. 

Q.    Did  you  talk  with  them?  [305] 

A.     I  didn't  know  his  name. 

Q.     Beg  your  pardon? 

A.     I  didn't  know  his  name. 

Q.     No,  but  did  you  talk  with  him? 

A.    Yes,  they  was  asking  me  lots  of  questions. 

Q.    All  right.  What  did  you  tell  the  Sergeant? 

A,     I  couldn't  tell  you. 

Q.     Beg  your  pardon? 

A.     I  couldn't  tell  you,  at  that  time. 

Q.  Do  you  remember  that  you  told  Sgt.  Carriger 
that  you  saw  the  truck  or  that  you  put  on  your 
application,  put  on  your  emergency  brakes,  about 
100  feet  from  the  crossing? 

A.     I  couldn't  remember  that. 

Q.     Do  you  remember  that  you  told  him  that? 

A.    No. 

Mr.  McKevitt:  Well,  now,  I  object  to  the  way 
this  question  is  put.  If  it  is  for  the  purpose  of  im- 
peachment, I  think  he  ought  to  ask  him  if  he  told 
that,  instead  of  counsel  saying,  "Don't  you  remem- 
ber you  told  him  that  ?"  It  is  a  bald  assumption  that 
he  did  and  I  object  to  the  form  of  the  question. 

Q.  (By  Mr.  Etter)  :  Well,  all  right,  did  you  tell 
him  that? 

A.  I  don't  know.  I  don't  think,  I  don't  remem- 
ber. That  is  tAYO  years  ago.  [306] 
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Q.     What  did  you  tell  him? 

A.  I  don't  know.  I  don't  know  whether  I  even 
talked  to  him  or  not.  I  know  I  talked  to  the  state 
patrolmen.  There  was  two  or  three  of  them  around. 
Traffic  was  thick  on  the  highway  and  they  had  to 
call  out  some  patrolmen  from  the  city  to  come  down 
there  and  help  get  that  traffic  on  the  highway  mov- 
ing, and  there  was  a  lot  of  people  milling  around 
there  and  I  was  talking  to  them  and  they  was  asking 
me  questions  and  I  was  answering.  I  don't  know 
what  I  said. 

Q.  Did  you  tell  the  Sergeant  that  as  you  slipped 
through  the  viaduct,  you  saw  a  light  truck  stalled 
on  the  crossing  with  a  girl  in  it,  apparently  trying 
to  restart  the  tinick? 

A.  I  don't  remember  of  ever  saying  anything 
like  that. 

Q.    Beg  your  pardon? 

A.  I  don't  remember  ever  sayinc^  anything  like 
that. 

Q.     You  don't  remember  saying  it? 

A.     No. 

Q.  I  see.  Did  you  tell  the  Sergeant  at  that  time, 
that  as  you  approached  the  overpass,  that  you  saw 
the  car  25  feet  south  of  it? 

A.     I  don't  remember. 

Mr.  McKevitt:  T  object  to  this  unless  he  identi- 
fies to  the  witness,  if  ,your  Honor  pleases,  who  this 
Sergeant  is,  [307]  and  there  might  have  been  three 
or  four  sergeants  there. 

The  Court :    T  think  first  we  should  have  the  per- 
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son  he  claimed  he  talked  to  and  the  time  and  place. 

Q.  (By  Mr.  Etter) :  All  right,  immediately 
after  the  accident,  did  you  talk  to  a  state  patrol- 
man ? 

A.  Yes,  I  talked  to  some  patrohnen,  but  I  don't 
know  who  they  were. 

Q.  You  don't  know^  who  they  were.  Did  they  tell 
you  who  they  were  ?  A.     I  don't  remember. 

Q.     Sergeants  Carriger  and  Stanley? 

A.     I  don't  remember. 

Q.     They  were  two  state  patrolmen. 

A.  There  was  two  or  three  of  them  around  there. 
There  was  a  lot  of  traffic  and  everything,  they  had 
to  call  out  some  more. 

Q.  xVnd  did  you  talk  with  those  two  patrolmen, 
state  patrolmen,  after  that  accident  when  they  came 
out? 

A.  There  was  patrolmen  there,  yes,  and  I  was 
talking  to  them,  but  what  I  said,  I  don't  remember. 

Q.  I  will  ask  you,  did  you  say  to  these  two  state 
patrolmen  that  you  applied  the  brakes  100  feet 
from  the  crossing?  A.    I  don't  remember. 

Q.  Did  you  tell  the  state  patrolmen  that  when 
you  saw  the  car,  you  slowed  the  train  down  but  you 
did  not  attempt  [308]  to  dynamite  the  brakes? 

A.     No,  sir. 

Q.     Beg  your  j^ardon? 

A.  I  don't  remember  telling  anybody  anything 
like  that. 

Q.     Did  you  tell  Mr.  W.  R.  Cole? 

A.     I  don't  remember  anything  like  that. 
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Q.     Do  you  know  the  Sheriff  of  Kittitas  County  ? 

A.    No. 

Q.  Did  you  tell  the  state  patrolmen  that  you  saw 
the  girl  trying  to  push  the  car  off  the  crossing? 

A.     No,  sir. 

Q.     Did  you  tell  anybody  that? 

A.    No,  sir. 

Q.  Did  you  tell  the  state  patrolmen,  these  two 
state  patrolmen,  that  you  saw  the  girl  or  saw  the 
truck  when  the  girl  was  about  25  feet  from  the 
crossing  ? 

A.     No,  I  don't  remember  what  I  told  them. 

Q.  Do  you  remember  whether  you  told  them 
that  or  not?  A.     I  don't  remember. 

Q.  All  right.  Did  you  tell  the  two  state  patrol- 
men that  as  you  came  through  the  viaduct,  the  car 
you  saw  started  to  jerk,  it  started  jerking  before 
it  went  on  the  crossing? 

A.     I  might  have,  I  don't  remember. 

Q.  Do  you  remember  whether  you  did  or  whe- 
ther you  did  not?   [309] 

A.     I  don't  remember. 

Q.  I  see.  Did  you  tell  them  that  you  saw  the 
girl  in  the  car  trying  to  start  it? 

A.     I  don't  remember  that,  either. 

Q.     You  don't? 

A.  I  don't  remember  the  conversation  with  them 
fellows.  That  is  two  years  ago. 

Q.  Well,  isn't  it  a  fact  that  the  first  time  that 
you  told  anybody  about  the  car  jerking  when  it 
approached  the  crossing  and  that  you  saw  it  25  feet 
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from  the  crossing,  is  right  here  in  this  courtroom? 

A.  I  have  told  Mr.  Etter  about  it  —  I  mean 
Mr. 

Mr.  McKevitt:    McKevitt. 

A.    McKevitt  and  Mr.  Thomas. 

Q.  (By  Mr.  Etter):  When  did  you  tell  them 
about  it? 

A.  That  was  here  Sunday  night  or  Sunday 
morning. 

Q.     Sunday  morning?  A.     Yes. 

Q.     All  right. 

A.     First  time  I  seen  them. 

Q.  All  right,  up  until  Sunday  morning  or  Sat- 
urday night  when  you  talked  to  Mr.  Thomas  and 
Mr.  McKevitt,  had  you  ever  told  anybody  the  same 
story  you  have  told  here  about  your  seeing  the  car 
25  feet  from  the  crossing  and  then  seeing  it  jerk 
up  on  the  crossing?  Have  [310]  you  ever  told  that 
to  anybody? 

A.    Well,  the  claim  agent,  I  suppose. 

Q.    When? 

A.  Well,  right  after — no,  I  don't — I  don't  re- 
member that  part  of  it  there.  That  is  something 
that  I  can't  pin  point  down  just  where  I  first  told 
anybody  about  it.  If  it  was  at  the  scene,  I  can't 
remember  what  I  talked  with  them  fellows  about, 
but  I  know  in  my  own  mind  just  what  happened. 

Q.  You  never  told  any  investigating  officer  that, 
did  you,  now? 

A.  Well,  I  couldn't  tell  you  just  exactly  what 
I  told  them  fellows  at  the  scene  two  years  ago. 
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Q.  But  I  am  asking  you  this,  you  did  not  tell 
them  that?  A.     I  might  have. 

Q.     Huh? 

A.  I  might  have.  But  I  can't  pin  point  it  down, 
because  I  don't  know  who  they  was  and  I  don't 
know  just  what  I  said  because  that  was  two  years 
ago  and  I  can't  remember  what  I  said  then. 

Q.  Did  3^ou  see  the  occupant  of  the  car  other 
than  her  head  coming  out  of  the  door? 

A.  Just  got  the  image  through  the  glass  as  it 
was  bucking  up  onto  the  track. 

Q.    I  see.  [311] 

A.  And  then  the  head  coming  out  of  the  car 
door.  As  far  as  the  other  features,  I  don't  know\ 

Q.     Did  you  see  a  checkered  shirt  on  the  girl? 

A.  In  the  car  window,  as  it  was  bucking  up  on 
the  track,  just  got  an  image  of  the  shirt  that  she 
was  wearing.  What  color  it  was,  I  couldn't  tell  you. 
I  knew  it  was  a  checkered  shirt. 

Q.     You  knew  that  it  was  checkered? 

A.    Yes. 

Q.    When  did  you  see  that  checkered  shirt? 

Q.  Just  as  the  truck  was  bucking  up  on  the 
track. 

Q.    Beg  your  x)ardon? 

A.  I  had  my  eyes  pin  pointed  on  the  person  and 
the  truck  as  it  was  bucking  up  on  the  track,  and 
I  could  tell  it  was  a  checkered  shirt  and  I  didn't 
know  whether  it  was  a  man  or  woman  in  the  truck. 

Q.    I  see.  And  you  were  able  to  see  that  from  your 
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position  somewhere  near  the  viaduct  when  you  put 

on  the  full  emergency? 

A.    Just  around  that  area. 

Q.     Just  around  that  area? 

A.     I  couldn't  tell  you  how  far  it  was  away. 

Q.  I  am  handing  you  the  Defendant's  Exhibit 
No.  23,  which  is  a  picture,  you  know,  the  inscription 
here,  400  feet  east  of  the  crossing  facing  westward. 

A.    Uh-huh. 

Q.     Do  you  see  that  crossing? 

Mr.  McKevitt:  What  is  the  number,  Max,  20 
what  ? 

Mr.  Etter:     23. 

Q.     You  see  the  crossing  down  here  (indicating)  ? 

A.     Uh-huh. 

Q.  And,  of  course,  this  picture  was  taken  ap- 
proximately 150  feet,  more  or  less,  west  of  the  via- 
duct. Were  you  at  that  point,  approximately,  do 
you  think,  when  you  saw  the  checkered  shirt  on 
the  girl  in  the  car  up  here? 

A.     It  could  be  near  there. 

Q.     It  could  be  near  there? 

A.  Right  around  that  point,  yes.  I  couldn't  pin 
point  it  down,  no. 

Q.  Right  around  that  point.  Have  you  any  idea 
of  the  speed  of  your  train  just  after  the  collision 
with  this  car  at  the  crossing? 

A.     Only  afterwards. 

Q.     Only  afterwards?  A.    Yes. 

Q.     How  soon  afterwards? 

A.     Well,  I  had  reached  that  speed  of  about  60 
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miles  an  hour  before  I  started  blo\\dng  the  whistle, 
and  there  I  couldn't  tell  you  what  the  speed  was 
until  the  tape  on  the  engine  was  checked.  [313] 

Q.     Where  was  that,  after  the  accident? 

A.     Seattle,  Washington. 

Q.  No,  but  what  I  want  to  know  is  did  you  check 
your  speed  shortly  after  you  hit  the  car  at  the 
crossing?  A.     No. 

Q.     Do  you  know  what  speed  you  were  traveling? 

A.     No,  I  don't. 

Q.     Beg  your  pardon  ? 

A.  Only  when  I  checked  the  tape,  is  all.  They 
checked  the  tape  in  Seattle  when  I  arrived. 

Q.     They  checked  the  tape? 

A.     Our  speed  recorders  have  teletypes  on  them. 

Q.    Yes. 

A.  And  they  show  each  mile,  each  inch,  pretty 
near,  of  your  track,  and  this  is  registered  on  a  tape 
along  with  the  speedometer  and  it  shows  your  var- 
ious speeds.  And  the  only  way  I  could  tell  was 
when  I  arrived  in  Seattle,  and  we  don't  have  no 
way  of  getting  into  thorn,  they  are  padlocked  or 
locked. 

Mr.  McKevitt:     Tt  is  what? 

A.  These  tapes,  recorders,  are  locked  and  wo 
have  no  way  of  getting  into  them.  There  is  only 
one  man  at  the  station,  at  the  roundhouse,  and  ho 
takes  the  tapes  out  and  that  is  the  first 

Q.  (By  Mr.  Etter) :  You  don't  know,  then,  in- 
dependently, [314]  what  your  sjioed  was? 
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A.  Independently,  I  don't  know  what  speed  I 
was  going  at. 

Mr.  Etter:     That  is  all. 

Mr.  McKevitt:     No  questions. 

The  Court:     That  is  all,  then. 

The  Witness :     Is  that  all  with  me  ? 

The  Court:    Yes. 

Mr.  McKevitt :  Wait  a  moment,  I  think  Mr.  Etter 
has  something  else. 

Mr.  Etter:     Just  one  or  two  questions. 

The  Court:     Oh. 

Q.     (By  Mr.  Etter)  :    Do  you  know  Mr.  Pontice? 

A.     Mr.  who? 

Q.     Mr.  Pontice  from  Ellensburg? 

A.  I  have  seen  him  a  lot  of  times,  I  just  met 
him. 

Q.     Beg  pardon? 

A.     I  just  met  him. 

Q.    When  did  you  meet  him? 

A.     Here  at  this  courtroom. 

Q.     You  have  never  seen  him  before? 

A.     Oh,  I  have  seen  him,  yes. 

Q.    When? 

A.  Oh,  going  by  on  the  train.  He  used  to  work 
at  Ellensburg. 

Q.    He  used  to  work  in  Ellensburg?  [315] 

A.    Yes. 

Q.  Have  you  ever  talked  to  him  before  you  have 
seen  him  in  the  courtroom? 

A.    Well,   casually,   I  might  have   talked   if  he 
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was  stopped  at  the  siding.  As  far  as  knowing  him 

by  name,  I  didn't  know  him. 

Q.    But  you  have  talked  to  him? 

A.    Yes. 

Q.    A  number  of  times'? 

A.     Oh,  maybe  a  few  times. 

Q.    Have  you  ever  talked  to  him  about  this  acci- 
dent? A.     No. 

Q.     Did  he  ever  talk  to  you  about  it? 

A.    No. 

Q.     Never  discussed  it? 

A.     The  only  time  I  just  met  him  here  at  this 
trial. 

Mr.  Etter:     All  right,  that  is  all. 

^Ir.  McKevitt :     That  is  all. 
(Witness  excused.) 

Mr.  Connelly:     Call  John  O'Neill,  please.  [316] 

JOHN  J.  O'NEILL 
called  and  sworn  as  a  witness  on  behalf  of  the  plain- 
tifi,  was  examined  and  testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Connelly) :    AYill  you  give  us  your 
full  name,  please,  Mr.  O'Neill? 

A.     John  J.  O'Neill,  John  Joseph  O'Neill. 

Q.     John  Joseph  O'Neill?  A.    Yes. 

Q.    Where  do  you  live,  sir? 

A.    Ellensburg,  Route  1. 

Q.    And  is  that  somewhat  outside  the  city  proper  ? 

A.     About  a  mile  and  a  quarter  out. 

Q.     Are  you  a  married  man,  Mr.  O'Neill? 
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A.     Yes. 

Q.    Do  you  have  a  family*? 

A.    Yes,  sir. 

Q.     How  many  children  do  you  have? 

A.     Four. 

Mr.  McKevitt:    How  many? 

A.     Three  boys  and  one  girl. 

Q.  (By  Mr.  Connelly)  :  Are  they  all  living  at 
home  with  you? 

A.    Not  now,  there  is  two.  [317] 

Q.    Who  are  the  two  that  remain? 

A.     Larry  and  Mick. 

Q.     Larry  and  Mick?  A.     Yes. 

Q.    Which  of  those  two  boys  is  the  older? 

A.     Larry. 

Q.    How  old  a  boy  is  Larry?  A.     16. 

Q.  About  how  long  have  you  lived  around  El- 
lensburg,  Mr.  O'Neill?  A.    45  years. 

Q.    You  and  your  father  before  you,  apparently  ? 

A.    Yes,  sir. 

Q.  Do  you  have  some  brothers  who  live  in  the 
same  general  area  that  you  live? 

A.    Yes,  sir,  two  of  them. 

Q.    What  are  their  names? 

A.    Leo  and  Arthur. 

Q.    Where  does  Arthur  Uve? 

A.  Well,  he  is  about  a  mile,  about  two  miles 
west  of  me. 

Q.    Two  miles  west  of  you?  A.    Yes. 

Q.     Where  does  Leo  live? 
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A.  Well,  he  lives  right  by  this  crossing,  right 
along  the  railroad,  the  highway.  [318] 

Q.     Does  Leo  live  at  the  old  home  place? 

A.     That's  right. 

Q.  Have  you  had  occasion  to  take  a  look  at  this 
map  or  sketch  that  has  been  put  up  here,  Mr. 
O'Neill?  A.     I  did  this  morning,  yes. 

Q.  And  does  Leo  O'Neill's  house  appear  on  that 
sketch  or  the  old  family  place?  A.    Yes. 

Q.  I  don't  know  whether  it  is  necessary  for  you 
to  come  all  the  way  down  to  this,  but  if  you  can 
see  what  I  am  pointing  at  is  this  square  here  indi- 
cates Leo  O'Neill's  home. 

A.     That  is  close. 

Q.    That  is  pretty  close? 

A.    Pretty  close. 

Q.  And  this  is  generally  the  road  nmning,  ac- 
cording to  the  map,  east  and  west  on  the  section 
line?  A.    Yes,  that's  right. 

Mr.  McKevitt :  Keep  your  voice  up,  John,  please, 
so  we  can  hear  you. 

Q.  (By  Mr.  Connelly)  :  And  down  here  is  what 
they  call  O'Neill  crossing.  (Indicating). 

A.     That's  right. 

Q.     This  is  O'Neill  Road. 

A.    That  is  O'Neill  Road.  [319] 

Q.     This  is  the  O'Neill  crossing. 

A.     That's  right. 

Q.  Here  the  road  turns  and  runs  south  90  de- 
grees down  the  other  section  line. 

A.     That's  right. 
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Q.  Directing  your  recollection,  Mr.  O'Neill  to 
the  8th  of  March,  1952,  where  were  you  the  after- 
noon of  that  day? 

A.  Well,  I  was  over  home — I  always  call  it  home 
— my  brother's  place  there. 

Mr.  McKevitt:  Pardon  me,  would  your  Honor 
caution  Mr.  O'Neill  about  the  acoustics?  I  just  can't 
hear. 

A.  I  was  over  at  my  brother's  home  and  was 
helping  him  build  a  corral. 

Q.  (By  Mr.  Connelly):  Over  at  Leo  O'Neill's 
place  we  were  just  speaking  about  on  that  map? 

A.     That's  right. 

Q.    Who  all  was  there  with  you? 

A.  Well,  my  two  boys  and  my  brother  Leo, 
Larry. 

Q.    Mick  and  Larry? 

A.     Larry  and  Leo. 

Q.  And  that  square,  which  is  roughly  on  the 
south  side  of  the  road,  represents  the  house,  does, 
it?  A.     That's  right. 

Q.  And  are  there  outbuildings  adjacent  to  it  or 
on  the  other  side  of  the  road?  [320] 

A.  Well,  there  is  barns  and  corral  is  on  the 
other  side  of  the  road. 

Q.    North? 

A.     It  would  be  west  from  the  house. 

Q.    West  from  the  house? 

A.    Yes,  it  would  be  northwest  of  the  house. 

Q.    Where  were  you  fellows  working? 

A.     Risrht  over — well,  acro.ss  the  road  from  the 
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house  over  by  the  barn.  That  would  be  down,  oh,  I 

probably  have  to  point  it  out  to  you. 

Q.  Why  don't  you  come  down,  if  you  will,  and 
put  an  "X'^  up  on  that  paper  and  you  can  show 
us  where  you  were  working? 

(Witness  goes  to  Exhibit  1.) 

A.  Just  approximately  it  would  be — well,  this 
is  your  railroad  crossing,  well,  we  were  practically 
in  line  with  it.  The  corral  would  be  in  here  (indi- 
cating), they  adjoin,  this  road  is  60  feet,  and  then 
they  have  100  feet  right  of  way.  Well,  the  corral 
of  where  the  poles  was  Avhere  we  was  working  was 
— one  fence  is  right  along  the  road  here  and  we 
was  right  in  here. 

Q.  That  is  a  scale  of  one  inch  on  the  map  is 
20  feet  on  the  gi'ound.  Without  measuring  it  off, 
just  give  us  an  idea  of  where  you  were,  where  you 
fellows  were  standing.  [321] 

A.    Well,  we  were  probably 

Q.    Make  an  "X"  on  the  map. 

A.  I  don't  know,  I  just  guess  at  along  in  here 
(indicating) . 

Q.    Put  your  initials  next  to  that. 

A.     (Witness  complies.) 

Q.    All  right,  that  is  fine,  thank  you. 

A.    Maybe  off  a  little  way  one  way  or  the  other. 

Q.  Well,  give  us  a  general  idea  and  that  is  close 
enough,  I  think.  That  is  about  where  you  and  Leo 
and  the  two  boys  were  working  on  the  corral? 

A.    Right  at  that  time,  when  we  had  the  poles 
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there,  and  then  we  would  carry  them  over  to  the 

corral  there,  right  up  in  that  vicinity. 

Q.     Do  you  recall  about  the  time  of  day? 

A.  Well,  it  was  in  the  afternoon.  We  had  been 
there  all  afternoon. 

Q.  Do  you  recall  the  weather  and  the  atmos- 
pheric conditions,  the  visibility,  and  so  on?  How 
about  that? 

A.     It  was  a  nice,  clear  day. 

Q.  Now,  did  something  out  of  the  ordinary  occur 
as  you  and  the  other  fellows  were  standing  there 
working  ? 

Q.    Well,  this  accident  happened  there. 

Q.  Will  you  tell  us  what  it  was  that  first  gave 
you  notice  that  something  out  of  the  ordinary  was 
happening?   [322] 

A.  Well,  I  don't  know  what  really  caused  it,  we 
just  heard  the  train  and  looked  up  and  there  was 
a  car  on  the  crossing  and  the  train  coming. 

Q.  All  right,  l^efore  we  go  on,  you  say  "We 
heard  the  train."  Did  you  hear  a  train  tooting  its 
whistle,  or  did  you  hear  the  rumble  of  a  train? 

A.  Well,  I  heard  the  rumble  of  the  train  and 
then  I  looked  up  and  there  they  were  both  there,  the 
train  and  the  car  on  the  track,  too. 

Q.  Did  you  at  any  time  hear  it  tooting  or  the 
train  whistling?  A.    Yes. 

Q.  And  was  this  tooting  that  you  heard  after 
you  heard  the  rumble  and  looked  up  ? 

A.     That's  right. 


286       Northern  Pacific  Raihvay  Company  vs. 

(Testimony  of  John  J.  O'Neill.) 

Q.  Where  was  the  train  when  you  first  heard 
the  rumble  and  looked  \ip  and  saw  it? 

A.     Just  coming  under  the  underpass. 

Q.  Just  coming  under  this  Milwaukee  underpass 
that  is  indicated  on  the  map  ?  A.     That's  right. 

Q.     The  concrete  abutment  business? 

A.     That's  right. 

Q.  And  where  was  the  train  when  you  first  heard 
a  whistle  being  blown?  [323] 

A.  About  midway,  I  would  say  or  close,  between 
there  and  the  crossing. 

Q.     About  midway? 

A.  Well,  or  approximately,  I  wouldn't  say  ex- 
actly. 

Q.  Well,  giving  us  an  idea,  I  will  move  the  pen- 
cil along  here,  I  think  you  can  see  that. 

A.    Yes. 

Q.  Here  is  the  overpass  of  the  Milwaukee,  here 
is  the  O'Neill  crossing,  and  you  tell  me  about  where 
the  train  was  when  you  first  heard  the  tooting. 

A.  Oh,  well,  about  as  long  as — well,  the  engine 
and  a  car,  I  imagine,  was  about — the  engine  was 
all,  it  would  be  along  in  there  (indicating). 

Q.     Right  along  in  there? 

A.     Some  place. 

Q.  All  right,  if  I  put  an  ^^X"  on  that,  that  is 
pretty  close  to  where 

Mr.  McKevitt:  That  map  is  drawn  to  scale,  Mr. 
Connelly.  I  don't  want  an  "X"  to  actually  represent 
anything  on  this  map,  if  your  Honor  ])1  eases. 

Mr.  Connelly:  I  believe  it  is  the  best  estimate, 
your  Honor;  that  this  fellow  would  have  a  right  to 
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come  down  and  estimate  on  the  map,  scale  or  no 

scale. 

The  Court:  I  think  the  record  may  show  on 
what  basis  it  is  put — will  show,  I  mean.  [324] 

Mr.  McKevitt:  Well,  the  mark  that  is  on  the 
map  isn't  his  testimony  as  to  actual  distance. 

Mr.  Connelly:  It  is  an  estimate,  as  I  understand 
his  testimony. 

The  Witness:    I  wouldn't  say  that  exact. 

Mr.  Connelly:     No. 

The  Witness:  Where  I  marked  for  where  we 
was  standing  isn't  exact,  it  is  in  the  vicinity,  right 
close. 

The  Court:    It  is  your  best  recollection? 

A.     That's  right. 

Mr.  Connelly:     Pardon  me,  your  Honor. 

The  Court:  He  says  it  is  his  best  recollection  as 
to  approximately  where  it  was. 

Mr.  Connelly:  I  have  labeled  that '' J.  J.  O'Neill" 
and  I  will  mark  it  "Train"  as  your  estimate  as  to 
where  it  was  when  you  first  heard  the  tooting  of 
the  whistle. 

A.     There  was  three  toots  along  in  there. 

Q.  Living  where  you  do  live  and  having  lived 
where  you  have  lived  in  the  O'Neill  house,  I  sup- 
pose I  am  correct  in  assuming  that  you  heard  the 
train  go  by  there  and  heard  it  whistle  probably 
hundreds  of  times  ?  A.     That's  right. 

Q.  Now,  when  you  first  heard  this  train  blowing 
its  whistle  about  the  place  where  the  mark  is  on 
the  map,  was  it  an  ordinary  run-of-the-mill  blowing 
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of  the  whistle  [325]  or  was  it  an  extraordinary  or 

frantic  blowing  of  the  whistle? 

A.    Well,  it  was  just  them  three  shoii;  toots. 

Q.     Three  short  toots?  A.     Yes.  Sharp. 

Q.  When  you  first  saw  the  train,  and  as  I  im- 
derstand  it,  that  was  as  it  was  just  emerging  from 
the  Milwaukee  underpass?  A.     That's  right. 

Q.  Did  your  vision  take  in  the  approaching  auto- 
mobile driven  by  the  Everett  girl  at  the  same  time  ? 

A.  Well,  when  we — the  way  we  was  standing 
there,  we  just  looked  and  seen  the  train  and  the 
car  both. 

Q.  Now,  was  the  car  on  the  crossing  at  that 
time?  A,     That's  right,  yes. 

Q.  Did  you  see  the  girl  at  the  time  you  saw  the 
car?  A.     She  was  in  it. 

Q.     She  was  inside  the  car  at  that  time? 

A.     Yes. 

Q.  Could  you  tell  what  she  was  doing  in  the  car 
at  that  time? 

Q.  Well,  no,  you  couldn't  tell  what  she  was 
doing.  You  might  imagine  she  was  stalled  or  some- 
thing, that  it  was  stopped  there. 

Q.  The  car  was  completely  stopped  and  stalled 
when  you  [326]  first  saw  it?  A.     That's  right. 

Q.  What  happened  then  after  you  took  this  in 
with  your  eyes  and  saw  this? 

A.  Well,  she  got  out,  shut  the  door,  and  just 
hesitated  there,  and  then  she  took  off. 

Q.  About  how  far  was  the  train  from  her  when 
she  crot  out  of  the  car  and  shut  the  door  and 
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A.  Well,  that  was  happening  so  quick,  I  couldn't 
say.  It  was 

Q.  When  she  had.  took  off,  in  what  manner  did 
she  take  off? 

A.  Well,  it  would  the  car  on  the  track  and  then 
she  headed  off — it  would  be  a  north,  northern  direc- 
tion, northeast. 

Q.     North  away  from A.    Yes. 

Q.     Away  from  the  track  toward  the  highway? 

A.     That's  right. 

Q.    Was  she  running  at  that  time? 

A.  Well,  she  was  getting  out  of  the  way,  she  had 
tune  to  take  about  three,  four  steps.  That  is  the 
last  I  could  see  of  what  happened  there.  I  figured 
she  was  about  10  feet  from  the  car. 

Q.  You  figure  she  was  10  feet  from  the  car 
when  the  train  [327  struck,  is  that  it? 

A.     Huh? 

Q.  She  was  10  feet  from  the  car  when  the  car 
was  hit  by  the  train? 

A.  Well,  approximately  that.  She  was  running 
and  you  could  see  the  space  between  her  and  the 
car. 

Q.  Did  you  think  she  had  escaped  when  you  saw 
all  this?  A.    I  thought  she  would  make  it. 

Q.  What  did  you  do  then  after  you  saw  the 
collision?  A.    Well,  we  run  over  there. 

Q.     All  four  of  you  fellows? 

A.  No,  my  brother  Leo,  and  Larry  started  to 
come  over  and  Leo  told  LaiTy  to  go  to  the  house 
and  call  an  ambulance,  and  Leo  and  I  went  over. 
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Q.  Did  you  see  the  girl  laying  on  the  road  bed 
as  you  started  over? 

A.  No,  I  didn't,  not  until  I  was  over  on  the 
track  when  I  first  seen  her  or  found  her. 

Q.  Did  you  and  your  brother  Leo  go  over  and 
the  boys  went  back  to  the  house,  is  that  it? 

A.     They  went  to  the  house. 

Q.     Larry  and  the  younger  brother? 

A.  Larry.  I  don't  know  whether  Mick  went  to 
the  house  or  not,  but  he  never  come  over. 

Q.    Where  did  the  train  finally  stop?  [328] 

A.    Up  the  track. 

Q.    How  far  up  the  track,  about? 

A.  Oh,  I  would  say  the  back  end  of  the  train 
was,  oh,  4  or  500  feet  from  the  crossing. 

Q.    4  or  500  feet? 

A.  Approximately  that.  I  never  went  up  to  the 
train,  but  it  was  approximately  that  far. 

Q.  Do  you  recall  how  many  cars,  not  counting 
engine  pulling  units,  that  made  up  the  train? 

A.    No. 

Q.  Your  figure  of  4  or  500  feet — I  think  your 
figure  is  4  or  500  feet  as  about  the  distance  from 
the  crossing  to  the  back  end  of  the  train  down  the 
track?  A.     That's  right. 

Q.  About  how  long  would  you  say  the  train 
was? 

A.  Well,  I  would  say  the  distance  between  the 
back  of  the  train  and  the  crossing  was,  oh,  approxi- 
mately, when  we  got  over  and  then  looking  back  at 
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it,  it  wonld  be  about  the  distance,  the  same  distance 

as  the  train,  the  length  of  the  train. 

Q.     I  see.  A.     The  back  end. 

Q.  How  far  do^vn  the  right  of  way  from  the 
crossing  toward  the  west  was  the  girl's  body? 

A.  Oh,  I  would  say  around  45,  50  feet.  I  never 
stepped  it  [329]  off. 

Q.  No,  don't  misunderstand  me,  I'm  not  expect- 
ing you  to  give  it  directly  to  the  foot.  It  is  just 
as  we  all  see  these  things  and  approximate,  is  all, 
Mr.  O'Neill. 

A.     I  would  say  between  40  and  50  feet. 

Q.     Something  like  40  or  50  feet  ? 

A.     Then  off 

Q.    Pardon  me? 

A.  Then  she  was  laying  off  the  side  about  10 
feet  from  the  track. 

Q.  Was  the  car  still  plastered  around  the  front 
end  of  the  train,  the  engine? 

A.     That's  right. 

Q.  Did  you  talk  to  the  engineer  at  the  scene  of 
the  accident? 

A.  There  was  two  railroad  men  come  down  and 
I  don't  know  whether  they  were  engineers  or  who 
they  were,  but  I  showed  them  where  the  girl  was 
and  they  thought  it  was  on  the  other  side,  but  I 
think  they  had  seen  my  brother  was  over  there 
looking  for  the  girl.  That  is  probably  who  they  had 
seen. 

Q.    Do  you  recall  Mr.  Scobee  being  there  then? 

A.     No,  I  don't. 
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Q.     He  was  the  engineer  of  the  train. 

A.  Well,  I  don't  know,  I  wouldn't  recognize  him 
at  all  who  [330]  they  was.  They  were  in  their  work 
clothes  there  and  I  wouldn't — I  didn't  pay  enough 
attention  to  them. 

Q.  And  that  is  about  what  you  saw  concerning 
this  accident?  A.    Yes. 

Q.  Have  you  ever  seen  a  railroad  engine  or  a 
railroad  train  dynamite  its  brakes? 

A.     Oh,  I  did  one  time  there. 

Q.  And  would  you  say  from  what  happened  on 
that  occasion  that  you  are  telling  us  about 

A.    Well 

Mr.  McKevitt:  Just  a  moment.  I  object  to  the 
form  of  that  question.  I  don't  think  he  has  finished 
the  question,  the  witness  started  to  answer  some- 
thing. 

The  Court:  Well,  I  thought  he  had  finished  the 
question.  Will  you  read  it.  please? 

(The  question  was  read.) 

Mr.  McKevitt:     Is  he  asking  it 

Mr.  Connelly:     Is  there  an  answer? 

The  Reporter:     I  have  no  answer. 

Q.  (By  Mr.  Connelly)  :  Would  you  tell  us  what 
happened,  what  did  you  see,  when  you  saw  that 
railroad  train  dynamite  its  brakes  that  time  you 
just  mentioned? 

A.  Well,  that  tore  up  all  the  track  and  threw 
cars  off. 

Q.     Hid  sparks  fly  from  the  bottom  of  the  wheels  ? 
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A.  Well,  I  wouldn't  say  there  was  sparks  fly- 
ing, but  she  really  tore  up  things. 

Q.  Have  you  ever  seen  that  type  of  situation 
happen  the  second  time  or  another  time? 

A.     No. 

Q.  Have  you  seen  trains  make  ordinary  stops, 
stops  which  were  not  emergencies,  stops  which  did 
not  involve  the  dynamiting  of  the  brakes? 

A.     Oh,  yes. 

Q.     Pardon  me  just  a  moment,  Mr.  O'Neill. 

Groing  back  now  to  when  you  first  saw  the  train 
coming  out  from  under  the  Milwaukee  viaduct,  did 
you  notice  any  slackening  of  the  speed  of  the  train 
at  that  time?  A.     No. 

Q.  Did  you  at  any  time  before  the  collision  and 
after  you  saw  the  train  coming  out  from  under  the 
viaduct  notice  a  slackening  of  the  speed  of  the 
train?  A.     Well,  no,  I  didn't. 

Q.  Is  it  your  testimony  that  the  train  seemed 
to  maintain  the  same  speed? 

Mr.  McKevitt:  That  is  leading  and  suggestive. 
Objected  to  on  that  ground. 

The  Court:     Yes,  I  think  it  is  leading. 

Q.  (By  Mr.  Connelly)  :  Did  the  train  maintain 
the  same  speed  [332]  from  the  time  you  saw  it  com- 
ing out  from  under  the  viaduct  until  it  reached 
O'Neill  crossing? 

A.    I  couldn't  say  that. 

Q.  Can  you  estimate  the  sjieed  of  the  train  when 
you  first  saw  it  coming  out  from  under  the  viaduct  ? 
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A.  Oh,  between  55  and  60  miles  an  hour,  I  ima- 
gine. 

Q.  And  I  miderstand  your  testimony  to  be  that 
you  noticed  no  slackening  of  the  speed? 

A.  Well,  not  enough  to  notice  it  much,  I  couldn't 
say  for  sure. 

Q.  Would  you  say  that  the  train  at  any  time  be- 
tween the  time  it  emerged  from  under  the  imder- 
pass  up  until  the  time  it  crossed  the  crossing  and 
hit  the  panel  car  dynamited  its  brakes'? 

Mr.  McKevitt:  Object  to  that,  unless  it  is  shown 
that  the  witness  knows  what  dynamiting  brakes  is. 

The  Court:  I  will  sustain  the  objection  to  that. 
He  can  tell  how  it  appeared  and  how  it  behaved, 
and  the  jury  can  draw  the  conclusion. 

Q.  (By  Mr.  Connelly) :  Well,  let's  put  it  this 
way,  then,  Mr.  O'Neill:  From  the  time  you  saw  the 
train  coming  out  from  the  underpass  until  it 
reached  O'Neill  crossing,  was  there  any  noticeable 
slackening  of  its  speed? 

Mr.  McKevitt:  Well,  I  object  to  the  form  of 
thr.t  question.  [333] 

The  Court :     He  may  answer  that. 

A.  Well,  it  is  hard  to  say.  You  know,  it  is  such 
a  short  distance  there  and  you  are  watching  both, 
you  can't 

Q.  (By  Mr.  Connelly) :  Well,  the  standard  that 
I  used  was  "noticeable."  Either  you  did  notice  a 
slackening  or  you  didn't.  A.     Well 

Q.     On  that  basis  and  with  that  explanation  of 
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the  meaning  that  I  put  on  ^'noticeable,"  what  would 

your  answer  be  ?  A.     You  wouldn't. 

Q.     You  wouldn't  ?  A.    You  wouldn't,  no. 

Q.    You  didn't? 

A.     No,  I  don't  think  so. 

Mr.  Connelly:    I  believe  that  is  all. 

Mr.  McKevitt :    Does  your  Honor 

The  Court:  I  think  we  may  as  well  suspend, 
then.  Adjourn  now  until  10  o'clock  tomorrow  morn- 
ing. 

(Whereupon,  the  trial  in  the  instant  cause 
was  adjourned  imtil  10  o'clock  a.m.,  Wednes- 
day, January  19,  1955.)   [334] 

(The  trial  in  the  instant  cause  was  resumed 
pursuant  to  adjournment,  all  parties  being 
present  as  before,  and  the  following  proceed- 
ings were  had,  to-wit:) 

The  Court:  Mr.  O'Neill  was  on  the  stand,  I  be- 
lieve, Mr.  John  J.  O'Neill.  Had  you  finished  your 
direct  examination,  Mr.  Connelly? 

Mr.  Connelly:    Yes,  your  Honor. 

The  Court:  All  right,  you  may  proceed  with 
cross-examination,  Mr.  McKevitt. 

JOHN  J.  O'NEILL 

having  previously  been  duly  sworn,  resumed  the 
stand  and  testified  further  as  follows: 
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Cross  Examination 

Q.  (By  Mr.  McKevitt)  :  Mr.  O'Neill,  how  long 
have  you  lived  in  that  area  where  this  accident  oc- 
curred? A.     45  years. 

Q.  45  years.  And  about  how  far  from  the  cross- 
ing is  your  home?  A.     Oh [335] 

Q.     Approximately,  is  all? 

A.     Oh,  approximately  a  thousand  feet. 

Q.     A  thousand  feet?  A.    Yes. 

Q.  That  house  there  is  your  brother's  house,  is 
that  correct?  A.     My  mother's. 

Q.  Oh,  your  mother's.  I  believe  you  were  asked 
yesterday  if  you  had  seen  a  train  operating  over 
there  which  appeared  to  you  to  have  been  dyna- 
mited. How"  long  ago  was  that  ? 

A.     Oh,  that  was  about — probably  35  years  ago. 

Q.     A  freight  train? 

A.     Freight  train,  yes. 

Q.     Steam  locomotive?  A.     Yes. 

Q.  If  I  recall  your  testimony  correctly,  your 
attention  was  attracted  to  the  approach  of  this  train 
by  a  combination  of  the  rumble  of  the  train  and 
certain  whistles,  certain  whistle  signals ;  is  that  cor- 
rect? 

A.     Well,  the  ruml^le  is  first  and  then  the  whistle. 

Q.  Now,  were  those  whistles  long  blasts,  or  how 
many  blasts  of  the  whistle  did  you  hear? 

A.     Three. 

Q.    Huh?  [336]  A.    Three. 

Q.     And  Avore  they  long  blasts  or 

A.     Jv><i  ^i^Tlicatinfr). 
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Q.    shai'p?  A.     Short,  sharp  blasts. 

Q.  And  do  you  know  how  far  the  train  was 
from  the  crossing — it  would  be  the  front  end  of  it 
— when  you  heard  those  whistle  blasts'? 

A.  I  would  say  about  midway  between  the  via- 
duct and  the  crossing. 

Q.  I  see.  You  did  not  see  the  car,  the  truck, 
approach  the  crossing?  A.     No. 

Q.  And  you  don't  know  how  long  it  was  on  the 
crossing  before  it  was  hit,  do  you?  A.     No. 

Q.  Which  did  you  see  first,  the  train  or  the 
truck,  or  was  it  just  about  simultaneous? 

A.    Just 

Q.    What  was  your  answer? 

A.    Well,  just  about  the  same  time. 

Q.  About  the  same  time.  The  speed  of  the  train, 
am  I  correct  that  your  testimony  was  55  to  60? 

A.     That's  right. 

Q.     That  is  just  an  estimate,  isn't  it?  [337] 

A.     That  is  just  an  estimate. 

Q.  And  probably  it  might  have  been  65 ;  is  that 
correct  ? 

A.  I  wouldn't  know,  I  just  figured  between  55 
and  60,  along  there. 

Q.  You  didn't  have  much  opportunity  to  o]> 
serve  it,  did  you?  A.     No,  that's  right. 

Q.  To  your  knowledge,  having  living  in  that 
vicinity,  that  passenger  train,  prior  to  March,  1952, 
had  been  operating  over  that  crossing  about  that 
time  of  day  for  a  great  many  years,  hadn't  it? 

A.     Yes. 
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Q.  And  there  are  a  great  many  trains,  freight 
and  passenger,  that  cross  that  crossing  day  and 
night;  isn't  that  true?  A.     Yes. 

Q.    Your  answer  is  "yes"?  A.     Yes. 

Q.  With  reference  to  where  Erna's  body  came 
to  rest,  you  fixed  some  distance.  What  was  that? 

A.  Oh,  I  would  say  around  40,  between  40  and 
50  feet.  I  never  stepped  it  off. 

Q.     I  know,  that  is  your  estimate. 

Q.  And  it  is  agreed,  I  think,  that  her  body,  with 
reference  to  the  track,  was  on,  we  will  call  it,  the 
O'Neill  side  [338]  of  the  track? 

A.    Yes. 

Q.  Is  that  right.  And  how  far  from  the  rails,  do 
you  know? 

A.  Well,  there  is  rails  and  then  there  is  a  short 
incline  and — well,  you  would  say  over  the  shoulder, 
she  was  just  over  the  shoulder. 

Q.     The  shoulder  of  the  what,  the  highway? 

A.    No. 

Q.     The  shoulder  of  the  road  bed? 

A.     The  road  bed. 

Q.  I  see,  of  the  railroad  bed.  You  estimate  that 
the  rear  end  of  the  train  was  how  far  from  the 
crossing,  did  you  say? 

A.  Oh,  about  600  feet  or  approximately  the 
length  of  the  train. 

Q.  I  see.  That  is  from  what  you  base  your  esti- 
mate, of  the  length  of  the  train  as  comi^ared  with 
the  distance  from  the  rear  end  to  the  crossing? 

A.     That's  right. 
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Q.  Did  you  notice  any  police  officers  or  state 
highway  patrolmen  down  there? 

A.  Yes,  there  was  a  patrol  officer  was  there.  I 
didn't  talk  to  him  there. 

Q.  Did  you  notice  Mr.  Everett  down  there  that 
day?  Mr.  Everett?  [339] 

A.  I  don't  remember  now  whether  he  was  there 
while  I  was  still  there  or  not. 

Q.  I  see.  Now,  as  to  the  actions  of  the  girl  her- 
self, do  I  understand  your  testimony  to  be  that  you 
saw  her  open  the  door  of  the  car,  of  the  truck? 

A.    Yes. 

Q.     Step  out  of  the  truck?  A.    Yes. 

Q.     Close  the  door  of  the  truck?  A.    Yes. 

Q.  And  then  take  a  certain  number  of  steps  in 
a  certain  direction.  How  many  steps  did  she  take? 

A.  Oh,  I  would  say — well,  she  got,  I  figured  she 
was  about  10  feet  from  the 

Q.    From  the  what? 

A.     From  the  truck. 

Q.  And  where  was  she  standing  at  that  10  foot 
distance,  in  the  track  or  on  the  side? 

A.  Well,  from  where  we  was  standing,  you 
couldn't  see  the  rails  or  whether  she  was  over  the 
side  of  it  or  not. 

Q.  You  mean  whether  she  was  between  the  rails 
or  outside  of  one  rail,  you  don't  know? 

A.     That  I  don't  know. 

Mr.  McKevitt:    I  think  that  is  all. 

The  Court:     And  other  questions?   [340] 

Mr.  Connelly:     I  think  that  is  all. 
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The  Court:  All  right,  Mr.  O'Neill,  you  may 
step  down. 

(Witness  excused.) 

Mr.  Connelly:    Call  Larry  O'Neill,  please. 

LAWRENCE  SHAW  O'NEILL, 

called  and  sworn  as  a  witness  on  Taehalf  of  the 
plaintiff,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Connelly)  :  Will  you  give  us  your 
full  name,  please? 

A.     Lawrence  Shaw  O'Neill. 

Q.  Keep  your  voice  up  so  we  can  all  hear,  and 
most  particularly  the  members  of  the  jury,  if  you 
will,  please. 

Where  do  you  live,  Larry? 

A.     Ellensburg,  Washington. 

Q.    And  what  is  your  dad's  name? 

A.    John  J.  O'Neill. 

Q.  He  is  the  man  who  just  finished  testifying 
here,  of  course?  A.    Yes,  sir. 

Q.  Do  you  work  or  do  you  go  to  school  at  the 
present  time? 

A.  Well,  I  am  going  to  school  now  and  taking 
a  series  of  tests  for  entrance  to  West  Point.  [341] 

Q.    You  plan  to  go  to  West  Point? 

A.    Yes. 

Q.  And  you  have  taken  certain  examinations 
for  that,  have  you?  A.    Yes,  sir. 
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Q.  When  do  you  plan  on  finishing  your  high 
school  work?  A.    June  of  this  year. 

Q.     You  are  a  senior,  then,  this  year? 

A.    Yes. 

Q.     Do  you  have  any  brothers? 

A.     I  have  two  brothers. 

Q.     Any  sisters?  A.    And  one  sister. 

Q.  Have  you  lived  in  Ellensburg  all  of  your 
life?  A.    Yes,  I  have. 

Q.  And  you  live  with  your  dad,  of  course,  at 
the  place  where  he  told  us  that  he  lives? 

A.    Yes. 

Q.  That  is  about,  as  I  understand  it,  a  thousand 
feet  from  this  crossing,  or  a  thousand  yards  from 
this  crossing  that  we  are  speaking  of? 

A.  Well,  no,  I  don't  live  there.  That  is  where 
my  grandmother  lives. 

Q.  Oh,  your  dad  was  speaking  of  the  home  place 
or  his  mother's  place  when  he  gave  where  he  did 
live?  [342] 

A.    Where  he  did  live,  yes. 

Q.    Where  do  you  folks  live  now? 

A.     It  is  about  four  miles  away  from  that  place. 

Q.     Down  the  O'Neill  Road  further. 

A.     Well,  it  is  in  a,  oh,  a  westerly  direction. 

Q.     I  see.  A.     From  there. 

Q.  Directing  your  attention  back  to  the  8th  of 
March,  1952,  Larry,  which  of  course  is  the  day 
that  this  accident  occurred,  and  particularly  the 
afternoon  of  that  day,  where  were  you? 

A.     I  was  at  this  place,  my  uncle's  place,   and 


302       Northern  Pacific  Railway  Company  vs. 

(Testimony  of  Lawrence  Shaw  O'Neill.) 

we  were  building  a  corral  across  the  highway  from  it. 

Q.    And  who  all  was  there  with  you? 

A.  My  dad  and  my  uncle  and  my  younger 
brother. 

Q.  Have  you  had  a  chance  to  take  a  look  at  this 
map  and  orient  yourself  with  it? 

A.    Yes,  I  have. 

Q.  And  you  are,  then,  familiar  with  what  this 
is  supposed  to  depict?  A.    Yes. 

Q.  And  the  directions,  and  so  on,  with  reference 
to  it,  north  being  generally  toward  the  top  of  the 
map,  south,  of  course,  the  bottom,  east  to  the  right, 
and  west  to  the  left?  [343]  A.     Yes. 

Q.  I  will  turn  this  around  a  little  bit.  And  do 
you  recognize  this  (indicating)  as  being  your 
grandmother's  home  place,  the  O'Neill  place? 

A.    Yes. 

Q.  And  do  you  recognize  this  as  the  O'Neill 
crossing  ?  A.    Yes. 

Q.  This  particular  day,  about  where  were  you 
and  your  father  and  your  uncle  and  your  brother 
working  ? 

A.     Would  you  like  me  to  point  it  out? 

Q.     Yes,  I  think  if  you  would  come  down,  so  as 
to  get  this  squared  away  all  around. 
(Witness  goes  to  map.) 

Here  is  a  pencil  if  you  would  like  to  mark  it. 

Mr.  Etter:  Larry,  will  you  stand  off  to  the  side 
so  the  jury  can  see  you  mark  it? 

(Witness  places  mark  on  Exhibit  1.) 

Q.     (By  Mr.  Connelly)  :     That  is  about  the  vi- 


Ernest  Everett  303 

(Testimony  of  Lawrence  Shaw  O'Neill.) 

cinity  that  you  and  the  other  men  were  putting  up 

the  corral,  is  it?  A.    As  I  remember  it. 

Mr.  McKevitt:    Will  you  mark  that  "L.O."? 

The  Court:  Yes,  I  think  if  you  will  put  his 
initials  to  distinguish  it  from  the  others. 

(The  initials  ''L.O."  were  placed  next  to  the 
mark  made  by  the  witness  by  Mr.  Connelly.) 

Q.  (By  Mr.  Connelly)  :  Now,  on  this  particular 
day,  and  while  you  are  still  standing  here  next  to 
this  map,  did  something  occur  which  drew  your  at- 
tention to  the  railroad  track  itself? 

A.    Yes,  the  whistle  of  the  train  was  my  first 

Q.  The  first  thing  that  you  heard  was  the  whistle 
of  a  train?  A.    Yes. 

Q.  And  what  did  you  do  then  when  you  heard 
the  whistle  of  the  train? 

A.    Well,  I  started  watching  it,  of  course. 

Q.     Did  you  turn  and  start  to  watch  it? 

A.  I  just  turned  my  head  like  this  (indicating), 
and  we  had  poles,  a  couple  of  poles  over  our  shoul- 
ders, see,  we  were  faced  away  from  it,  and  I  just 
looked  like  that. 

Q.  Is  it  a  practice  of  yours  to  turn  and  watch 
a  train  when  you  hear  it? 

A.    Yes,  I  never  see  enough  of  them. 

Q.     You  always  watch  a  train  when  it  goes  by? 

A.    Yes. 

Q.  Well,  where  was  this  train  then  when  you  first 
heard  the  whistle  and  turned  your  eyes  and  saw  it  ? 

A.  Oh,  when  I  first  glanced  at  it,  it  was  just 
coming  under  the  underpass. 
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Q.    Just  coming  imder  the  underpass  1  [345] 

A.    Yes. 

Q.  Had  any  part  of  it  emerged  from  the  under- 
pass toward  the  west? 

A.  Yes,  the — oh,  anywhere  from  the  large  part 
of  the  engine  back  a  car.  The  engine  and  a  car. 

Q.    About  an  engine  and  a  car?  A.     Yes. 

Q.  Would  you  make,  if  you  could,  an  "X"  or  a 
line  on  the  map  and  initial  it  as  to  about  where  the 
front  of  the  engine  was  when  you  first  heard  the 
whistle  and  saw  it?  That  map  is,  of  course,  scaled, 
if  that  is  any  help  to  you,  one  inch  being  20  feet. 
(The  witness  placed  a  mark  on  Exhibit  1 
and  initialed  it.) 

Q.    All  right,  I  think  it  might  be  better  if  you 
returned  to  the  chair,  Lawrence. 
(Witness  resumes  stand.) 

Now  prior  to  that  time,  had  you  heard  any 
sound  at  all  of  a  train  whistle? 

A.     I  hadn't  noticed  any. 

Q.  You  hadn't  noticed  any.  As  you  turned  your 
eyes  and  glanced  up  here  toward  the  direction  of 
the  tracks,  did  you  see  anything  with  reference  to 
the  crossing?  A.     No,  I  didn't. 

Q.     The  O'Neill  crossing?  [346]  A.     No. 

Q.  Did  you  notice  an  automobile  on  the  cross- 
ing? A.     No. 

Q.  Did  you  at  any  time  after  first  noticing  the 
train  look  back  and  examine  the  crossing? 

A.  As  he  was  coming  farther  on  down  the  track, 
I  did,  yes. 
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Q.  And  what  did  you  see  then  when  you  looked 
at  the  crossing? 

A.  Well,  the  truck  was  stalled  there  on  the — or 
was  sitting  there  on  the  tracks. 

Q.  What  kind  of  a  whistle  was  it  that  you  heard 
when  you  first  heard  it?  A.     Two  long  blasts. 

Q.  Two  long  blasts.  And  by  a  long  blast,  in  sec- 
onds, could  you  estimate  it?  A.    Well 

Q.  Pretty  hard  to  do,  but  if  you  can.  If  you 
can't,  that  is  all  right,  too. 

A.  Well,  I  have  heard  the  estimates  here  in 
the  court  and  I  think  that  would  be  just  about 
right. 

Mr.  McKevitt:    A  little  louder,  please? 

A.  The  two  seconds  for  each  blast  and  about  the 
same  in  between. 

Q.  (By  Mr.  Connelly) :  That  is  your  estimate 
of  it,  about  two  seconds  a  blast?  [347] 

A.    Yes. 

Q.    And  you  say  you  heard  two  of  these? 

A.    Yes. 

Q.  And  was  it  after  that  that  you  glanced  down 
toward  the  crossing? 

A.  No,  it  was  when  he  got  about  halfway  be- 
tween the  trestle  and  the  crossing,  well,  he  whistled 
three  real  sharp  fast  ones,  and  then  was  when  I 
glanced  at  the  crossing. 

Q.  Can  you  estimate  the  speed  of  the  train  as 
you  saw  it  come  out  from  under  the  underpass? 

A.  Well,  I  would  say  it  was  approximately  50 
or  55  miles  an  hour. 
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Q.  Did  you  recognize  the  automobile  when  you 
saw  it  as  belonging  to  someone  that  you  may  have 
known?  A.     No,  I  didn't. 

Q.  Did  you  see  anyone  in  the  automobile  when 
you  first  looked  at  it?  A.     No. 

Q.  Tell  us  then  what  you  saw,  if  you  saw  any- 
thing more,  with  reference  to  the  car  at  the  cross- 
ing as  it  lay  there  stalled  in  the  middle  of  the 
tracks. 

A.  Well,  I  looked  down  there  and  I  was  looking 
at  the  car,  and  it  was  just  a  split  second  until  she 
jumped  out  of  [348]  the  car  and  she  hesitated 
there  for  a  moment  and  started  running,  and  then 
after  she  had  taken  three  or  four  steps,  well,  the 
impact  occurred  and  the  dust  and  everything,  I 
couldn't  see  anything  more. 

Q.  There  was  a  huge  crash,  was  there,  and  a  lot 
of  dust  thrown  up  in  the  air? 

A.     Yes,  there  was. 

Q.  Well,  then,  to  kind  of  put  this  thing  together, 
when  you  first  saw  the  automobile,  then,  as  I  under- 
stand your  testimony,  the  train  was  roughly  half- 
way between  the  underpass  and  the  crossing? 

A.    Yes. 

Q.  Or  about  where  your  dad  made  this  "X" 
mark.  And  at  that  moment,  the  girl  was  still  in  the 
automobile  ?  A.    Yes. 

Q.    Which  door  of  the  car  did  she  come  out  of? 

A.     The  left  side. 

Q.     That  would  be  the  side 

A.     The  driver's  side. 
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Q.    most  to  the  west.  What  exactly,  if  you 

can  picture  it  again  in  your  mind,  did  she  do  or 
did  you  see  as  the  door  of  the  car  first  came  open? 
Try  to  recall  every  little  thing,  if  you  can,  to  add 
anything  to  what  you  have  already  told  us. 

A.  Well,  she  just  jumped  out  and  paused  there 
for  that  moment  standing  by  the  car.  [349] 

Q.  Did  she  pause  before  or  after  she  shut  the 
door  of  the  car? 

A.  I  didn't  even  watch  the  door  to  see  if  it  did 
close  or  not. 

Q.    You  don't  recall  whether  it  was  closed? 

A.     I  don't  know  whether  she  did  that. 

Q.  Could  you  tell  which  way  she  was  looking 
as  she  paused  there  momentarily? 

A.  Well,  as  I  see  it  now,  she  was  standing  fac- 
ing kind  of  toward  the  front  of  the  car,  and  I 
couldn't  see  her,  it  was  quite  a  ways  away,  and  I 
couldn't  see  what  way  her  head  was  turned,  I  didn't 
notice  it. 

Q.     Pardon  me? 

A.  I  didn't  notice  what  way  her  head  was 
turned. 

Q.  I  see.  Could  you  estimate  in  time  the  length 
that  she  paused  there  frozen  by  the  door  of  the  car  ? 

A.  Probably  one  or  two  seconds.  It  was  a  very 
short  time. 

Q.  Then  when  she  started  to  move,  did  you  say 
she  started  to  run?  A.    Yes. 

Q.     And  which  direction  did  she  run? 
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A.  Well,  almost  parallel  to  the  truck  and  a  little 
bit  more  north,  you  know. 

Q.    Almost  parallel [350] 

A.     Up  the  tracks. 

Q.    to  the  truck?  A.    Yes. 

Q.     To  the  truck  or  to  the  tracks? 

A.     To  the  truck. 

Q.  In  other  words,  she  started  running  in  a 
westerly  direction,  angling  to  the  north*? 

A.  Yes,  it  was  probably  closer  to  due  north,  as 
it  is  on  that  map. 

Q.     Closer  to  this  angle  (indicating)  ? 

A.    Yes. 

The  Court:  It  is  a  little  misleading.  You  mean 
she  ran  perpendicular  to  the  track,  at  right  angles 
of  the  track,  straight  up  from  the  track? 

What  I  have  in  mind  is  the  true  north  there  as 
indicated  by  that  arrow  is  not  straight  up  on  the 
map.  A.    Yes. 

The  Court:  All  I  am  trying  to  do  is  to  get  just 
what  your  testimony  is  on  that. 

A.     Well 

Q.  (By  Mr.  Connelly) :  There  is  true  north  on 
the  map,  Larry  (indicating).  A.    Yes. 

Q.     Did  she  run  roughly 

A.     That  is  approximately.  [351] 

Q.    the  same  direction,  about  that  direction, 

away  from  the  car?  A.     Yes. 

Q.    Which  would  be  about  due  north? 

A.    Yes. 
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Q.  But  angling,  of  course,  from  the  position  of 
the  automobile?  A.    Yes. 

Q.  How  many  steps  would  you  say  that  she  had 
taken  before  the  train  crashed  into  the  automobile? 

A.     Oh,  three  or  four,  just  got  a  good  start. 

Q.  Three  or  four  steps.  And  feet  on  the  ground, 
about  how  many  would  you  say  she  covered? 

A.  Well,  I  couldn't  say  that,  because  I  couldn't 
judge  the  distance  as  she  was  running  closer  toward 
me,  see. 

Q.     After  this  crash,  then  what  did  you  do? 

A.  Well,  I  went  over  and  told  my  aunt  to  call 
the  Sheriff,  and  then  I  came  back  over  to  that  barn 
there  where  Ave  were  working  and  I  just  stood  there 
and  watched. 

Q.  You  came  back  over  where  you  had  been 
working  and  stood  there?  A,    Yes. 

Q.  You  didn't  go  over  across  the  track  with 
your  Uncle  Leo?  A.     Not  then.   [352] 

Q.     Did  you  later? 

A.  Oh,  it  was  about  two  or  three  hours  later  I 
went  over  there. 

Q.     Two  or  three  hours  later  when 

A.     It  was  after  everything  was  all  cleared  out. 

Q.    When  the  officers  had  all  gone? 

A.     Uh-huh. 

Q.  Did  you  estimate  the  speed  of  the  train  as 
50  to  55  as  you  saw  it  coming  out 

A.     As  I  saw  it,  yes. 

Q.  Did  you  notice  the  train  slow  down  or  speed 
up  or  do  anything  at  all  between  the  time  you  saw 
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it  come  out  of  the  underpass  and  the  time  it  got  to 

OTSTeill  crossing? 

A.  Well,  I  didn't  notice  anything  spectacular 
about  that. 

Q.  Specifically,  did  you  notice  the  train  slow 
down  to  any  noticeable  degree  between  those  two 
points  *? 

A.  Well,  I  didn't  watch  the  train  very  much 
after  it  hit  that  midpoint,  but  before  that  I  didn't 
notice  any  reduction  in  speed. 

Q.  In  other  words,  between  here,  where  you  first 
saw  it,  and  about  here,  Avhen  you  first  noticed  the 
automobile  (indicating  on  exhibit)  at  the  crossing 
and  the  train  in  this  position,  you  did  not  notice 
any  slowing*? 

A.  That  is  the  only  place  where  I  was  watching 
it  real  closely,  and  I  didn't  notice  any  reduction  in 
speed,  no.  [353] 

Q.  And  you  did  not  notice  any  reduction  in 
speed?  A.     No. 

Q.  After  the  train  hit  the  car  and  drove  it 
down  the  track,  did  you  notice  where  the  train 
finally  came  to  a  stop? 

A.  Yes,  I  would  estimate  the  front  end  of  the 
train  to  be  about  1,400  feet  from  the  crossing. 

Q.  The  front  end  of  the  train  would  be  about 
1,400  feet  from  O'Neill  crossing.  Did  you  have  oc- 
casion to  notice  how  many  cars,  exclusive  of  the 
<^ngine,  made  up  this  train?  A.     No,  I  didn't. 

Q.  Do  you  have  any  recollection  at  all  with  ref- 
erence to  the  length  of  the  train  so  you  could  esti- 
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mate,  as  you  picture  it  in  your  own  mind  now,  about 
how  many  cars  there  were  in  it?  Were  there  two 
or  three  or  eight  or  nine,  or  can  you  get  a  picture 
of  it  at  all  to  estimate? 

A.  Oh,  yes,  it  was  just  an  average  passenger 
train,  possibly — well,  six  or  eight  cars  in  it. 

Q.  I  see.  Now,  getting  away  from  the  collision 
for  a  minute,  are  you  familiar  with  the  crossing 
and  the  approach  to  the  crossing  from  the  south 
going  toward  your  grandmother's  place? 

A.    Yes,  I  am. 

Q.  Have  you  traveled  over  it  a  number  of 
times?  [354] 

A.     Oh,  about  10  or  15  times,  yes. 

Q.  And  referring  now  particularly  to  times 
around  the  8th  of  March  of  1952,  can  you  give  us 
a  description  of  the  condition  of  the  crossing  at 
that  time? 

A.  Well,  I  hadn't  driven  the  road  before  that, 
I  was  only  13  years  old,  and  I  had  no  driver's 
license  and  I  hadn't  driven  that  much  to  be  driving 
on  that  road. 

Q.  Had  you  ridden  over  it  with  your  dad  or 
with  other  people?  A.     Yes. 

Q.  Do  you  recall,  as  a  passenger  in  the  car, 
anything  with  reference  to  the  condition  of  this 
crossing  as  you  came  to  it  from  the  south? 

Mr.  McKevitt:    On  March  8th,  you  mean? 

Mr.  Connelly :  Yes,  around  the  same  date,  March 
8th  of  '52. 

A.    Well,  the  only  thing  that  I  would  remember 
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would  be  the  incline  of  the  road  and  that  turn  is  on 

the  incline. 

Q.  And  what  do  you  remember  with  reference 
to  that? 

A.  Well,  as  you  start  up  the  hill,  well,  there  is — 
you  have  to  turn  right  while  you  are  on  that  hill 
going  up  to  the  tracks  from  the  south. 

Q.  And  in  your  recollection,  is  there  an  ap- 
preciable incline  there  as  you  come  up  this  last  bit 
just  aroimd  the  turn?  [355] 

A.    Yes,  it  is  rather  short. 

Q.  Do  you  have  any  recollection — and  I  refer 
to  around  the  same  time,  March  8th  of  '52 — of  the 
condition  of  the  right  of  way  east  of  the  crossing 
with  reference  to  brush,  undergrowth,  foliage,  et 
cetera?  A.     With  relation  to  visibility? 

Q.    Yes? 

A.  No,  I  know  there  was  brush  there,  but  I 
don't  know  how  it  affected  ^dsibility. 

Q.    I  see. 

A.    At  all. 

Mr.  Connelly:  Mr.  Taylor,  are  all  the  exhibits 
here? 

The  Clerk:    Yes,  sir. 

Q.  (By  Mr.  Connelly) :  Well,  excluding  for  the 
moment,  then,  the  brush  and  undergrowth  and  foli- 
age, as  it  may  or  may  not  have  affected  ^dsibility 
as  you  recall  it,  what,  if  anything,  can  you  tell  us 
about  the  ability  to  see  east  up  the  right  of  way  as 
you  approached  O'Neill  crossing  as  it  may  be  af- 
fected by  the  angle  of  the  approach? 
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A.  Well,  the  angle  of  approach,  you  are  ap- 
proaching from  the  smaller  angle  and  you  have 
to  look  back  over  your  shoulder  when  coming  from 
the  south  to  see  the  east  right  of  way. 

Q.  In  other  words,  you  describe  this  as  a  rather 
acute  angle  (indicating).  [356] 

A.     Yes. 

Q.  For  an  automobile  as  it  comes  up  to  a  tan- 
gent onto  the  track? 

A.    Yes,  until  you  get  right  up  on  that  hill. 

Q.  I  see.  Larry,  showing  you  Defendant's  Ex- 
hibit No.  30,  I  will  ask  you  to  examine  that,  par- 
ticularly with  reference  to — I  guess  it  would  be 
Photograph  1  there  and  2,  and  ask  you  if  that  de- 
picts fairly,  as  you  recall  it,  the  condition  of  the 
crossing  with  reference  to  the  absence  of  ballast 
or  dirt?  A.     Yes,  it  does. 

Q.     To  the  planks?  A.     It  does. 

Q.     That  is  just  about  the  way  it  was? 

A.    Uh-huh. 

The  Court :    What  is  that  number,  Mr.  Connelly  ? 

Mr.  Connelly:  That  is  No.  30,  your  Honor,  the 
panoramic  photo. 

The  Court:     Oh. 

Q.  (By  Mr.  Connelly):  Well,  with  that  pic- 
ture in  mind,  Larry,  as  you  would  ride  over  this 
crossing,  would  there  be  any  difference  between  the 
east  end  of  this  crossing  and  the  west  end  of  the 
crossing  ? 

A.    Well,  since  I  have  been  driving  on  that  road, 
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I  have  [357]  always  gone  to  the  left-hand  side  of 

the  road  to  go  across  that  thing. 

Q.    What  is  the  reason  for  that? 

A.  Well,  it  is  just  like  on  that  picture,  there 
is  a  big  hump  there,  there  is  a  hump  there  on  that 
one  side  of  it,  and  on  the  other  side  there  isn't.  I 
don't  know,  just  take  the  easiest  way. 

Q.  Did  you  have  occasion  to  talk  with  anyone 
at  the  scene,  other  than  your  dad  and  your  brother, 
of  course?  A.     No,  I  didn't. 

Q.     Did  you  know  Erna  Mae? 

A.    No,  I  didn't. 

Mr.  Connelly:  I  believe  that  is  all.  You  may 
examine,  Mr.  McKevitt. 

Cross-Examination 

Q.  (By  Mr.  McKevitt) :  You  are  past  16  now, 
are  you,  Larry?  A.     Yes. 

Q.    When  will  you  be  17? 

A.     The  15th  of  June. 

Q.  And  you  have  just  recently  taken  examina- 
tions for  entry  into  West  Point?  A.    Yes. 

Q.  What  subjects  were  you  examined  on,  mathe- 
matics or  what  kind?  [358] 

A.    Well,  all  of  high  school  mathematics  and 

Q.     Calculus? 

A.     Yes — no,  no  calculus  in  the  test. 

Q.  I  see.  You  don't  know  whether  you  passed 
or  not,  do  you?  A.     No. 

Q.    I  don't  doubt  you  did.  Now,  with  reference 
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to  the  whistle  signals,  you  did  hear  two  long  blasts 

of  that  whistle  on  that  train  that  day? 

A.    Yes. 

Q.  And  you  space  those  two  long  blasts  in  some 
manner.  What  would  be  the  length  in  seconds  of 
time  of  each  blast  of  the  whistle*? 

A.  Approximately  two  seconds  for  the  blast  and 
two  seconds  space. 

Q.  Two  seconds  of  blast,  two  seconds  space.  And 
then  later  you  heard  three  real  sharp  blasts? 

A.     That's  right. 

Q.  Is  that  correct?  And  do  I  understand  that 
when  you  heard  the  first  long  blast  of  the  whistle, 
that  the  front  of  the  Diesel  was — was  it  under  the 
underpass  or  overpass,  was  it  under  the  overpass, 
the  front  end  of  the  locomotive? 

A.     Well,  I  was  looking  toward  the  front  end. 

Q.    Yes. 

A.  And  it  could  have  been  either  part  of  the 
Diesel  or  clear  back  to  maybe  a  car  when  I  first 
looked,  when  I  first  saw  the  train. 

Q.  Is  it  possible  from  the  angle  that  you  looked 
at  it  that  when  you  heard  the  first  long  blast  of 
the  whistle,  that  the  Diesel  had  not  yet  got  under 
any  portion  of  the  overpass?  That  is  possible,  isn't 
it? 

A.     No,  I  don't  think  so,  I  could  tell  it  that  near. 

Q.  All  right.  And  can  you  tell  us  how  far  the 
front  end  of  the  train  was  from  the  crossing  when 
you  heard  the  first  of  these  three  sharp  blasts? 
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A.  About  midway  between  the  trestle  and  the 
crossing. 

Q.  Midway  between  the  trestle  and  the  crossing. 
You  heard  your  father's  testimony  about  the  girl 
closing  the  door  of  the  car  after  she  got  out  of  it? 

A.    Yes. 

Q.  Whether  that  happened  or  not,  you  don't 
know?  A.     That's  right. 

Q.  And  when  she  took  these  three  or  four  steps, 
was  she  running  or  walking?  A.     Running. 

Q.  And  you  estimate  that  she  had  traveled  how 
many  feet  before  she  was  struck? 

A.  I  couldn't  estimate  that  because  she  was 
running  toward  [360]  me,  pretty  close  to  toward 
me.  I  wouldn't  estimate  that. 

Q.  Had  she  taken  these  three  or  four  steps  be- 
fore the  Diesel  hit  the  truck?  A.     Yes. 

Q.  She  had  taken  three  or  four  steps  before  the 
Diesel  hit  the  truck.  And  from  what  you  ob- 
served there,  she  took  a  direction  at  least  partially 
to  the  west,  didn't  she,  toward  Seattle,  we'll  say? 

A.     Yes. 

Q.  She  was  running  away  from  the  train  in 
some  direction?  A.    Yes. 

Q.    And  if  I  understood  your   answer  to   Mr. 
Connelly's  question  properly,  insofar  as  you  could 
say,   having  in  mind  this   is   true   north   the   way, 
my  pencil  is  (indicating),  she  gets  out  of  the  truck 
here A.     Down  at  the  crossing. 

Q.     Or  down  at  the  crossing,  rather — I  had  the 
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wrong  road  here — and  then  her  course  would  be 

somewhat  like  that  (indicating)  ;  is  that  true  ? 

A.    Yes. 

Q.  From  what  you  observed  there,  isn't  it  a  fact 
that  if  she  had  taken  just  two  or  three  steps  to  her 
left,  she  would  have  been  clear  of  the  track  and 
wouldn't  have  been  struck?  [361]  A.    Right. 

Q.     Isn't  that  correct?  A.     Right. 

Q.  You  know  what  I  mean,  if  she  had  taken  two 
or  three  steps  toward  the  other  rail,  the  rail  on 
the  opposite  side,  she  would  have  been  in  the  clear, 
wouldn't  she? 

A.  She  would  have  been  in  the  clear.  I  think  she 
was  clear  of  the  tracks,  though,  the  other  way,  too. 

Q.    Yes. 

A.  But  she  would  have  been  that  much  better 
off  if  she  had  went  the  other  way,  right. 

Q.  In  other  words,  her  body  was  thrown  to  the 
north,  wasn't  it,  and  to  the  west?  A.    Yes. 

Q.  Now,  prior  to  March  8,  1952,  Larry,  it  is 
your  testimony,  as  I  understand  it,  that  you  had 
been  over  this  crossing  10  or  15  times;  is  that 
correct  ? 

A.  No,  he  asked  me  how  many  times  I  had 
driven  over  it. 

Q.     Well,  you 

A.  That  was  10  or  15  times,  but  I  hadn't  driven 
over  it  before  then. 

Q.  Well,  that  is  because  you  didn't  have  a 
license  to  drive?  A.     Yes. 

Q.    But  since  you  have  had  a  license,  have  you 
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driven  over  the  crossing?   [362]  A.    Yes. 

Q.     How  many  times  was  that? 

A.     Oh,  iDossibly  10  or  15  times. 

Q.    And  how  long  ago  was  that? 

A.  Well,  it  is — well,  I  don't  think  I  ever  drove 
over  it  before  I  got  my  license,  but  after  that  it 
has  been  about  10  or  15  times,  and  that  is  since 
last  June. 

Q.  Since  last  June.  That  is  what  T  am  getting 
at.  A.    Yes. 

Q.  And  you  state,  from  your  experience  in  driv- 
in.G,'  the  car  and  having  in  mind  the  condition  of 
the  crossing  generally  or  at  any  particular  time, 
that  in  driving  toward  the  O'Neill  side,  we'll  call  it, 
that  when  you  would  get  up  by  the  crossing  to  make 
your  turn,  you  swing  out  on  the  left,  do  you  not? 

A.     That's  right. 

Q.  Instead  of  approaching  the  crossing  ordi- 
narily on  this  road  that  I  am  pointing  to,  instead 
of  keeping  your  car  to  the  right  of  what  we  might 
call  the  center  line,  because  of  the  curvature,  no 
other  cars  approaching,  you  get  over  to  the  left 
side,  do  you  not,  in  order  to  make  that  turn  more 
easily? 

A.  Not  because  of  the  curvature,  because  of  the 
planks  on  the  crossing.  [363] 

Q.  Planks  on  the  crossing,  all  right.  Now,  Mr. 
O'Neill,  Mr.  Connelly  showed  you  Exhibit  31 

The  Clerk:    He  showed  him  Exhibit  30,  I  think. 

Mr.  McKevitt:    Oh,  was  it  30? 

Q.     And  he  confined  you  to  the  condition  of  the 
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planking  as  shown  in  the  first  of  a  series  of  four 

pictures.  You  see,  this  is  a  panoramic  view. 

A.     Uh-huh. 

Q.  Now,  examine  the  whole  photograph.  Ob- 
serve the  Milwaukee  viaduct  is  up  here  so  you  are 
oriented,  are  you  not  (indicating)  *?  A.    Yes. 

Q.  Now,  it  is  agreed,  Larry,  that  these  photo- 
graphs were  taken  March  10th,  that  is,  of  1952,  two 
days  after  the  accident,  and  that  the  camera  in  this 
picture  is  25  feet  south  of  the  crossing  approaching 
the  O'Neill  side.  It  is  a  fact,  is  it  not,  that  those 
photographs  are  a  fair  representation  of  the  condi- 
tions that  existed  on  that  crossing,  to  your  knowl- 
edge, on  the  8th  of  March,  1952;  isn't  that  correct? 

A.    Yes,  they  are. 

Q.     That's  right. 

The  Court:  What  number  was  that  again,  Mr. 
McKevitt?  I  think  you  gave  it,  but  I  missed  it. 

Mr.  McKevitt:    No.  30.  [364] 

The  Court :    All  right. 

Q.  (By  Mr.  McKevitt)  :  Larry,  I  will  show  you 
another  panoramic  view,  and  this  is  Exhibit  31  of 
Defendant's,  and  for  your  information  it  is  agreed 
that  this  picture  was  likewise  taken  on  the  10th 
of  March,  1952,  and  it  is  agreed  that  the  camera 
was  in  the  center  of  the  road  180  feet  south  of  the 
crossing.  Will  you  examine  the  whole  picture? 

A.  I  didn't  go  down  this  far  down  the  road  very 
soon  after  the  accident,  no. 

Q.  Well,  are  you  able  to  state  whether  or  not 
what  is  shown  in  that  picture  is  a  fair  representa- 


320       Northern  Pacific  Railway  Company  vs. 

(Testimony  of  Lawrence  Shaw  O'Neill.) 

tion  of  the  conditions  that  existed  on  the  8th  of 

March,  general  conditions,  1952*?  A.    Oh,  yes. 

Q.     It  is,  is  it  nof? 

Mr.  McKevitt :    That  is  all,  your  Honor. 

The  Court:    Any  redirect  examination*? 

Mr.  Connelly:  Yes,  your  Honor,  we  have  a  brief 
redirect. 

Mr.  McKevitt:  Oh,  may  I,  I  did  overlook  just 
one  thing? 

The  Court:    Yes,  all  right. 

Mr.  McKevitt:    May  I  be  indulged,  your  Honor? 

Q.  I  will  show  you  Defendant's  Exhibit  17, 
Larry,  and  it  [365]  is  also  agreed  between  us  here 
in  court  on  behalf  of  each  of  our  clients  that  that 
picture  was  taken  on  March  10,  1952,  two  days  after 
the  accident,  and  the  camera  is  east  of  the  crossing 
and  showing  the  view  to  the  west.  Will  you  examine 
that,  please?  Is  that  a  fair  representation  of  the 
condition  that  existed  on  that  crossing  on  that  date? 

A.    Yes. 

Q.  Now,  I  will  ask  you  the  same  question  with 
reference  to  Defendant's  16? 

A.     What  one  is  that  one? 

Q.  That  was  also  taken  two  days  after  the  ac- 
cident, and  the  camera  in  this  instance  is  west  of 
the  crossing  and  looking  east,  just  the  opposite  of 
the  other  one.  Is  that  a  fair  representation  of  the 
condition  of  the  crossing  at  that  date? 

A.    Yes. 

Mr.  McKevitt:  The  answer  was  ''yes,"  if  the 
jurors  didn't  hear  it.  That  is  all. 
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Redirect  Examination 

Q.  (By  Mr.  Connelly)  :  Mr.  McKevitt  asked  you 
something,  Larry,  with  reference  to  the  direction  in 
which  the  girl  ran  and  what  might  [366]  have  hap- 
pened had  she  run  some  other  direction,  and  it  is 
not  quite  clear  to  me  what  you  meant  by  your 
answer. 

As  I  understand  it,  when  you  saw  the  girl  and 
before  she  started  to  run,  she  was  somewhere  near 
the  left  front  door  of  the  car? 

A.     The  left  door. 

Q.  The  left  door.  There  was  only  one  door,  of 
course  ?  A.     Yes. 

Q.  Two  doors  in  a  panel  truck.  When  she 
started  to  run,  she  ran  generally  in  a  northerly  di- 
rection? A.     That's  right. 

Q.  And  could  you  tell  whether  the  left  front 
door  of  the  panel  truck  was  closer  to  the  northern- 
most rail  of  the  track  or  to  the  southern-most? 

A.     It  looked  closer  to  the  southern-most. 

Q.     It  looked  closer  to  the  southern-most. 

A.     Yes. 

Q.  And  the  truck,  of  course,  was  some  six,  seven 
feet  behind,  then,  as  she  stood  there  by  the  door, 
wouldn't  that  be  correct?  A.     Uh-huh. 

Q.  And  the  rails  from  the  southern-most  to  the 
northern-most  are  somethins:  over  4  feet,  4  feet, 
81/2  inches,  I  believe  Mr.  McKevitt  said.  [367] 

Mr.  McKe^dtt:  From  inside  of  rail  to  inside  of 
rail.  That  is  the  gauge  which  is  common. 

Mr.  Connelly:     Inside  of  rail  to  inside  of  rail. 
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Q.  So,  as  a  matter  of  fact,  it  is  actually  about  a 
toss-up,  isn't  it,  which  way  that 

Mr.  McKevitt:  I  think  this  is  cross-examination 
of  his  own  witness. 

The  Court:  Well,  I  will  permit  him  to  answer. 
I  think  it  is  a  little  bit  leading,  but  he  may  answer 
it. 

Mr.  McKevitt:     Understand  the  question? 

The  Court:    Do  you  understand  the  question? 

Q.  (By  Mr.  Connelly) :  I  say  it  is  about  a 
toss-up  which  way  she  ran,  isn't  it? 

A.     I  don't  think  so. 

Q.     Pardon  me?  A.     I  don't  think  so. 

Q.    You  don't  think  so?  A.     No,  I 

Mr.  McKevitt :    Go  ahead,  finish. 

Q.  (By  Mr.  Connelly) :  Did  you  have  occasion 
to  see  the  truck  as  it  lay  on  the  track  mth  the  en- 
gine bumped  into  it  after  the  collision,  Larry? 

A.    Would  you  repeat  that,  please? 

Q.  I  say,  did  you  have  occasion  to  see  the  truck 
as  it  lay  on  the  track  after  it  was  bumped  into  by 
the  engine  [368]  and,  naturally,  after  it  came  to 
rest,  as  you  say,  some  1,400  feet  down  the  track? 

A.     No,  I  didn't  go  up  there. 

Q.    You  didn't  go  down  at  all  to  see? 

A.     Not  up  to  the  engine. 

Mr.  Connelly:  Will  you  mark  this.  Well,  we 
will  mark  this  later,  then. 

The  Court:    Yes,  all  right. 

Q.  (By  Mr.  Connelly)  :  With  reference  to  De- 
fendant's Exhibit  29,  Larry,  Mr.  McKevitt  ques- 
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tioned  you  concerning  visibility  in  the  right  of  way. 
Will  you  examine  Defendant's  Exhibit  29,  please, 
and   tell   us   whether   or   not   your   grandmother's 
house  appears  in  that  picture"? 

A.    Yes,  that  is  it  there  (indicating). 

Q.  That  is  it  there.  And  further  examining  De- 
fendant's Exhibit  29,  you  notice  what  appears  to 
be  a  billboard  showing  in  the  photograph. 

Mr.  McKevitt:     I  can't  hear  you,  Mr.  Connelly. 

Q.  (By  Mr.  Connelly)  :  Do  you  notice  what  ap- 
pears to  be  a  billboard  showing  in  the  photograph^ 

A.    Yes. 

Q.  And  between  the  house  and  the  billboard, 
would  that  be  the  position  where  you  fellows  were 
working  that  day?  A.     Yes. 

Q.  And  would  it  be  relatively  close  to  the  bill- 
board, the  field  in  which  you  were  working?  [369] 

A.     No,  that  was  about  halfway  in  between. 

Q.     Halfway  in  between. 

Mr.  Connelly:  If  your  Honor  please,  I  think 
this  is 

The  Court:    Is  that  in  evidence? 

Mr.  Connelly:    That  is  in  evidence. 

The  Court:    Exhibit  what? 

Mr.  Connelly:  Exhibit  29,  Defendant's  Exhibit 
29. 

The  Court :  Oh,  Defendant's  Exhibit  29.  Perhaps 
you  might  have  the  witness  mark  in  there  the  loca- 
tion. I  am  not  looking  at  the  photograph,  I  don't 
know  just  how  definitely  he  has  fixed  the  spot. 

Mr.   Connelly:     Well,   there   is   his  house,   your 
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Honor,   (indicating)   and  there  is  the  billboard  on 
the  field,  and  they  were  in  a  field,  apparently  from 
his  testimony 

The  Court:  Well,  yes,  you  use  your  own  judg- 
ment. I  won't  suggest  one  way  or  the  other  that  it 
be  marked  or  not. 

Mr.  McKevitt:     Oh,  I  see  what  you  mean. 

Mr.  Comielly:  Here  is  the  house,  the  O'Neill 
house;  there  is  the  billboard  which  is  down  toward 
the  highway,  of  course,  and  in  between,  I  judge 
along  in  here,  is  w^here  they  were  working. 

Mr.  Etter:  Let's  mark  the  house  and  billboard, 
then,  don't  you  think  so? 

Mr.  McKevitt:  Well,  if  the  witness,  if  the 
Court  [370]  please,  can  more  accurately  locate 
where  the  boy  was 

The  Court:    Yes,  I  suppose. 

Mr.  McKevitt:  I  have  no  objection  to  that,  if  he 
can  do  it. 

The  Court:  I  think  Mr.  Etter's  suggestion  was 
that  he  mark  the  house  and  the  billboard. 

Mr.  Connelly:  Draw  something  right  in  there, 
an  arrow.  I  don't  know,  these  pencils  won't  write 
on  the  photograph. 

Mr.  Etter:    Maybe  a  pen  will  do  it. 

(Mr.  Connelly  marks  on  Exhibit  29.) 

Mr.  Connelly:  And,  likewise,  I  will  mark  and 
label  the  billboard. 

(Mr.  Connelly  placed  another  mark  on  Ex- 
hibit 29.) 

Q.     Now,  if  you  will  make  an  ''X",  if  you  can, 
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Larry,  on  the  photograph  showing  approximately 

where  the  men  were  working. 

A.  I  will  put  an  arrow.  (Marking  exhibit.)  It 
isn't  in  a  direct  line  with  the  house  and  the  bill- 
board, but 

Q.  Well,  it  approximates  the  position  where 
the  men  were  standing  and  working?  A.    Yes. 

Q.  Showing  you  Plaintiff's  Exhibit  12,  Larry, 
will  you  examine  that,  please,  and  tell  the  jury 
whether  or  not  [371]  that  fairly  depicts  the  angle 
of  approach  and  the  degree  of  grade  of  approach  of 
an  automobile  traveling  toward  O'Neill  crossing 
coming  from  the  south'? 

Mr.  McKevitt:  I  object  to  that  as  asking  for 
a  conclusion  of  the  witness.  I  believe  the  photo- 
graph speaks  for  itself,  your  Honor. 

Mr.  Etter:     No,  I  think 

The  Court:  You  asked  if  that  was  a  fair  repre- 
sentation ? 

Mr.  Connelly:     Yes. 

The  Court:    I  will  overrule  the  objection. 

Q.  (By  Mr.  Connelly) :  Fairly  depicts,  I  be- 
lieve I  said?  A.     Yes,  it  does. 

Q.     Your  answer  is  yes,  that  it  does. 

Mr.  Etter:  Which  exhibit  number  is  that,  Mr. 
Connelly  ? 

Mr.  Connelly:    That  is  Plaintiff's  Exhibit  No.  12. 

Mr.  Etter:    No.  12. 

Q.  (By  Mr.  Connelly)  :  Showing  you  Defend- 
ant's Exhibit  24,  will  you  examine  that,  please,  and 
tell  the  jury  whether  or  not  that  is  a  fair  repre- 
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sentation  of  the  condition  of  the  foliage  as  it  existed 
at  the  time  of  the  accident  or  a  day  or  so  after- 
wards? A.    Yes,  it  is. 

Mr.  McKevitt:  What  number  is  that,  Ellsworth, 
please?  [372] 

Mr.  Connelly:  That  is  No.  24,  Defendant's  ex- 
hibit. 

Mr.  Etter:    Defendant's? 

The  Court:    Yes. 

Q.  (By  Mr.  Connelly) :  And  showing  you  De- 
fendant's Exhibit  22,  will  you  take  a  look  at  that, 
please,  Larry,  and  tell  us  again  whether  or  not  that 
fairly  represents  the  condition  of  the  foliage  on 
the  southern  side  of  the  right  of  way  as  it  existed 
about  the  time  of  the  accident? 

A.     Yes,  it  does. 

Q.  And  showing  you  Defendant's  Exhibit  23, 
will  you  look  at  that,  and  I  will  ask  you  the  same 
question  as  to  whether  or  not  that  fairly  repre- 
sents the  condition  of  the  foliage  along  the  southern 
side  of  the  right  of  way  as  it  approaches  O'Neill's 
crossing?  A.    Yes. 

Q.  And  Defendant's  Exhibit  21,  will  you  ex- 
amine that,  please,  and  I  will  ask  you  the  same 
question?  This  is,  as  you  can  see,  they  are  labeled 
at  the  top A.    Yes. 

Q.  And  the  camera,  of  course,  is  facing  west- 
ward in  each  instance,  and  in  this  particular  Ex- 
lnl)it  21  it  is  350  feet  back  from  the  crossing,  and 
T  will  ask  you  whether  or  not  that  is  a  fair  repre- 
sentation of  the  condition  [373]  of  the  foliage  along 
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the  south  side  of  the  right  of  way  as  it  comes  up? 

A.    Yes,  it  is. 

Q.    Your  answer  is  yes  in  each  instance? 

A.    Uh-huh. 

Mr.  McKevitt:    The  last  one  was  what? 

Mr.  Connelly :  The  last  one  was  21,  Mr.  McKevitt. 

Mr.  McKevitt:  Oh,  yes.  You  examined  on  21, 
22,  and  24,  is  that  correct,  Ellsworth? 

Mr.  Connelly:     Examined  on  12. 

Mr.  McKevitt:     Oh,  yes. 

Mr.  Connelly:  21,  22,  23,  24  and  29.  29  was  the 
one  that  was  marked  by  the  boy. 

Mr.  McKevitt:     Okay. 

Mr.  Connelly:  I  believe  we  may  be  approaching 
the  noon  recess,  your  Honor,  but  I  think,  unless 
you  have  some  objection,  I  would  like  to  ask  the 
jury  to  examine  Exhibit  29  again,  the  one  the  boy 
marked. 

The  Court:    Yes,  all  right. 

Mr.  Connelly:  To  get  at  this  time  where  they 
all  stood. 

Mr.  McKevitt:  Well,  that  is  with  reference  to 
the  billboard  and  the  house? 

The  Court:     Shows  the  billboard  and  the  house. 

Mr.  Connelly:  That  is  the  one  with  reference  to 
the  billboard  and  the  house.  [374] 

And  that  is  all  I  have,  Larry,  thank  you. 

The  Court:  Do  you  have  any  othe]-  ({uestions, 
Mr.  McKevitt? 

Mr.  McKevitt:    No,  your  Honor. 

The  Court:    You  may  step  down,  then.  Do  coun- 
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sel  have  any  objection  to  the  jurors  examining  this 

during  the  recess? 

Mr.  McKevitt:    No. 

Mr.  Etter:    No,  your  Honor. 

The  Court:  All  right,  you  may  take  that  out 
with  you  to  the  jury  room  and  examine  it,  and  we 
will  recess  for  ten  minutes. 

(Witness  excused.) 

(Whereupon,  a  short  recess  was  taken.) 

The  Court:    Proceed. 

Mr.  Etter:     Call  Mrs.  Everett,  please. 

RENA  EVERETT, 

called  and  sworn  as  a  witness   on  behalf   of  the 
plainti:^,   testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Etter) :  Mrs.  Everett,  I  am  going 
to  ask  you,  I  know  your  voice  [375]  isn't  very  loud, 
I  am  going  to  ask  you  to  siDeak  out  as  well  as  you 
can.  A.     All  right. 

Q.  So  the  jurors  and  the  Court  and  counsel  can 
hear  everything  that  you  have  to  say. 

Your  name  is  Mrs.  Ernest  Everett? 

A.    Yes,  Rpua  Everett. 

Q.  Rena  Everett.  And  you  live  near  Ellensburg 
with  your  husband,  Ernest  Everett,  who  has  testi- 
fied? A.     Yes. 

Q.  You  people  have  been  married,  or  were  mar- 
ried, 29  years  last  Saturday?  A.    Yes. 
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Q.  You  have  three  children,  as  I  understand  it, 
or  four?  A.    We  had  four. 

Q.  You  had  four.  Three  girls  and  a  boy,  is  that 
correct?  A.    Yes. 

Q.    And  Erna  Mae  was  one  of  the  daughters? 

A.     Yes,  the  youngest. 

Q.  The  youngest.  She  was  about  16  years  and 
11  months  at  the  time  of  this  accident? 

A.     That's  right. 

Q.     Is  that  correct?  A.     That's  right. 

Q.  And  on  the  day  of  this  accident,  it  was  a  Sat- 
urday, was  it,  Mrs.  Everett?  [376] 

A.    Yes,  it  was. 

Q.  It  was.  Were  you  at  the  home  place  on  that 
date?  A.     Yes,  I  was. 

Q.    Mr.  Everett  was  home? 

A.  Well,  yes,  he  was  working  out,  he  wasn't  in 
the  house. 

Q.    He  wasn't  in  the  house,  he  was  working? 

A.    Yes. 

Q.  Directly  in  front  of  your  house  facing  or 
running  parallel,  rather,  with  the  county  road,  is 
there  a  little  stream  or  creek?        A.    Yes. 

Q.  And  Mr.  Everett  has  built  a  little  bridge  of 
planking  across  that? 

A.  Well,  he  was — that  bridge  was  there  when  we 
bought  the  place. 

Q.    When  you  bought  the  place? 

A.  But  there  was  another  bridge  below  that,  an 
old  bridge  that  he  was  tearing  out  that  afternoon. 

Q.     That  he  was  tearing  out? 
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A.     Uh-hiih,  tearing  it  out  of  there. 

Q.    You  say  below,  would  it  be  to  the  east? 

A.     Below 

Q.    Beg  your  pardon?  A.     South  of  it. 

Q.     To  the  south? 

A.     South  of  the  bridge  that  we  use. 

Q.     South  of  the  bridge  which  you  use? 

A.     Uh-huh. 

Q.  All  right.  And  on  that  morning,  do  you  re- 
call Erna  Mae,  about  the  time  that  she  left  to  go 
down  to  the  mail  box? 

A.  Well,  it  was  in  the  afternoon  when  she  went 
to  the  mail  box. 

Q.     It  was  in  the  afternoon? 

A.     Uh-huh. 

Q.  And  do  you,  to  your  knowledge,  know  whe- 
ther she  had  any  personal  or  special  purpose  that 
day  in  going  after  the  mail? 

A.  Well,  she  had  ordered  some  dress  patterns 
and  she  kind  of  was  looking  for  them,  she  expected 
them  to  be  in  the  mail,  some  of  them,  anyway. 

Q.     And  had  so  indicated  to  you  ? 

A.    Yes. 

Q.  I  see.  Where  were  you  when  Erna  Mae  left 
to  go  after  the  mail? 

A.     I  was  in  the  house. 

Q.     You  were  in  the  house? 

A.  I  was  sewing,  I  was  sitting  by  a  window,  I 
watched  her  as  she  left.  [378] 

Q.  I  see.  Was  she  out  in  the  yard  working  just 
before  she  left? 
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A.  She  had  been  in  the  morning'.  They  had  been 
dragging  the  road  and  kind  of  leveling  it  up.  She 
had  been  helping  her  father. 

Mr.  McKevitt:  It  is  a  little  difficult  to  hear  in 
here,  Mrs.  Everett. 

Mr.  Etter :  She  had  been  helping  her  father  drag 
the  road  in  the  morning. 

Mr.  McKevitt:     I  see. 

Q.  (By  Mr.  Etter)  :  And  did  she  then  come  into 
the  house? 

A.  Yes,  and  they  were  all  in  for  lunch,  and 
then  my  husband  had  gone  back  out  and  the  little 
boy  and  were  tearing  out  the  old  bridge  and  she 
was  helping  around  the  house  then. 

Q.  I  see.  And  when  she  left,  she  left  from  the 
house,  she  wasn't  outside?  A.    Yes. 

Q.     All  right.  Did  you  see  her  leave? 

A.    Yes,  I  did. 

Q.     Did  you  see  the  truck  leave  the  front  yard? 

A.    Yes,  I  did. 

Q.  And  when  was  the  last  that  you  saw  of  the 
truck  ? 

A.  I  saw — I  saw  her  as  she  went  out  through 
the  outer  gate.  It  was  open,  the  outer  gate  to  the 
country  road  [379]  was  left  open  at  that  time. 

Q.    I  see. 

A.  And  I  noticed  as  she  went  out  our  lane  and 
onto  the  county  road  and  turned  to  go. 

Q.  Mr.  Everett  opened  the  gate,  did  he  not,  up 
by  the  bam?  A.    Yes. 
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Q.  That  was  the  one  that  fences  in  the  property 
by  the  barn?  A.    Yes. 

Mr.  McKevitt:  Do  you  understand,  Mr.  Etter, 
it  is  her  testimony  that  is  the  last  time  you  saw 
Ema  was  when  Erna  went  out  the  gate? 

A.  She  had  gone  out  the  gate  and  out  the  outer 
gate. 

Mr.  Etter:     Out  the  outer  gate. 

Mr.  McKevitt:    I  see. 

A.     Onto  the  county  road. 

Mr.  McKevitt :    That  is  the  last  time  ? 

Mr.  Etter:     I  am  going  to  find  out. 

Q.  Is  that  the  last  time  you  saw  the  panel  truck, 
after  she  went  through  the  outer  gate  onto  the 
county  highway  ? 

A.     That  is  the  last  time  I  ever  saw  it. 

Q.  I  see.  Did  you  later  on  that  afternoon,  did 
you  go  down  to  the  railroad  yourself,  Mrs.  Everett  ? 

A.     No. 

Q.     You  did  not? 

A.  Mrs.  Klocke  called  me  and  Mrs.  Klocke  called 
me  and  told  me  there  had  been  an  accident  at  the 
crossing,  and  I  never  even  thought  of  the  train,  I 
was  thinking  of  cars  on  the  highway.  And  I  went 
out  to  call  Mr.  Everett  to  tell  him,  and  he  wasn't 
within  calling  distance,  I  couldn't  make  him  hear 
me.  I  didn't  know,  but  he  had  already  started  up 
and  this  Wliitson  had  come  do\\Ti  and  picked  him 
up  and  taken  him  back  up  there,  though  I  didn't 
know  that. 

Q.     You  did  not  know  that? 
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A.  No.  So  I  come  back  and  I  called  Mrs.  Klocke 
and  asked  her  how  bad,  where  the  accident  was,  and 
she  said  it  was  on  the  railroad  crossing.  And  I  hung 
up  and  started  to  run  out  that  way  and  I  got  out 
to  about  to  the  gate  and  I  know  something  com- 
pelled me  to  look  back,  and  my  mother  was  stand- 
ing there  and  I  just  turned  and  walked  back  to  the 
house  and  I  stayed  there. 

Q.     I  see.  Your  mother  lives  with  you? 

A.    Yes. 

Q.  You  did  not,  then,  see  the  crossing  or  the 
track  or  the  area  that  is  indicated  on  the  chart 
down  at  the  crossing  on  that  day? 

A.     No,  I  didn't.  [381] 

Q.  I  see.  Had  you  been  over  that  crossing  your- 
self, Mrs.  Everett? 

A.     Oh,  yes,  we  had  lived  there  about  two  years. 

Q.  I  see.  And  when  was  the  last  time  that  you 
had  been  over  the  crossing? 

A.     The  day  before. 

Q.     The  day  before?  A.     Yes. 

Q.    Was  that  in  the  same  car?  A.    Yes. 

Q.     The  panel  Dodge? 

A.    In  the  panel,  yes. 

Q.  And  were  you  accompanied  by  yo:ir  hu.-])and, 
Mr.  Everett,  that  day?  A.    Yes,  yes. 

Q.  How  was  the  Dodge  automobile?  I  mean, 
hov\'  did  it  ox^erate  that  day? 

A.     It  worked  all  right. 

Q.     Beg  your  pardon? 
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A.  It  worked  just  like  always,  just  all  right, 
just  fine. 

Q.  I  see.  When  you  drove  to  town,  where  did 
you  go  that  day? 

A.  We  went  to  town  to  get  groceries  and  sup- 
plies. 

Q.     That  was  the  day  before?  A.     Yes. 

Q.  I  see.  Were  you  acquainted,  Mrs.  Everett, 
with  the  crossing?  A.     I  am. 

Q.  That  is  the  grade  crossing  where  this  ac- 
cident occurred?  A.    Yes. 

Q.  I  will  show  you  the  exhilDit  here  which  is 
marked  No.  30,  and  there  is  indicated  a  panoramic 
view  of  the  general  area  extending  from  the  cross- 
ing, as  you  can  see,  down  to  the  overpass.  I  will  ask 
you  to  examine  the  crossing  particularly  there.  This 
picture,  as  you  can  see,  was  taken,  or  has  been  indi- 
cated was  taken,  a  couple  of  days  or  so  after  that 
acr-ident.  A.     Yes. 

Q.  Would  you  say  that  is  a  fairly  accurate  rep- 
resentation of  the  crossing?  A.     Yes. 

Q.  And  is  it  n  fairly  accurate  representation, 
likewise,  of  the  outer  approach  or  the  outer  plank- 
ing as  it  appears  there?  A.     Yes. 

Q.     It  is. 

The  Court :    What  number  is  that  again  ? 

Mr.  Etter:  That,  your  Honor,  is  Defendant's  30, 
Ko.30.   [383] 

Q.  Had  you  noted  the  condition  that  you  have 
seen  or  that  you  pointed  out  in  the   Defendant's 
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Exhibit  No.  30  before  with  respect  to  the  depression 

there  just  before  you  reach  the  planking? 

A.     Yes,  we  had,  we  had  talked  about  it. 

Q.     I  see. 

Mr.  McKevitt:  I  move  to  have  that  last  remark 
stricken,  that  "we  talked  about  it." 

The  Court:  Yes,  I  think  that  should  be  stricken 
and  the  jury  instructed  to  disregard  it. 

Q.  (By  Mr.  Etter)  :  You  had  seen  that,  you 
had  noticed  that  area  before,  however? 

A.    Yes. 

Q.  I  see.  Now,  as  you  approach  in  an  automo- 
bile, as  you  approach  that  particular  crossing,  Mrs. 
Everett,  can  you  give  us  some  idea  of  the  visibility, 
the  driving  visibility,  whatever  it  might  be  as  you 
approach  the  crossing,  of  the  overpass  which  ap- 
pears on  the  chart,  toward  the  east  end  of  the  chart 
as  marked? 

A.  I  find  that  I  can't  see  the  overpass  until  I 
am  almost  directly  on  the  track. 

Q.  And  can  you  tell  us,  have  you  determined 
why  that  is? 

A.  Well,  it  is  the  sharp  angle  of  the  road  and 
turn  as  you  come  right  onto  the  crossing.  You  have 
to  make  a  turn  almost  on  the  crossing.  [384] 

Q.     That  is,  going  over  onto  the  other  side? 

A.    Yes,  to  cross  over. 

Q.  I  see.  Have  you  noticed  anything,  or  did  you 
notice  anything  prior  to  this  time  with  respect  to 
vegetation,  the  growth  and  brush  along  there? 

A.     Yes,  there  is  a  lot  of  brush  growing  in  there. 
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Q.  I  see.  And  there  was  and  has  been,  or  rather 
was,  prior  to  the  date  of  this  accident? 

A.    Yes. 

Q.  I  see.  Now,  on  that  date,  did  you  hear  the 
train  at  all,  Mrs.  Everett '? 

A.    No,  I  didn't. 

Q.     In  other  words,  you  were  in  the  house*? 

A.     I  was  in  the  house. 

Q.     At  all  times  1  A.     Uh-huh. 

Q.  Now,  Erna  Mae  was  a  junior,  was  she,  in 
high  school?  A.     Yes. 

Q.  Can  you  tell  us  what  the  condition  of  her 
health  was  prior  to  her  decease? 

A.     She  was  a  good,  healthy  girl. 

Q.     She  was  a  good,  healthy  girl?  A.    Yes. 

Q.  And,  likewise,  can  you  tell  us  what  her  situa- 
tion was  with  regard  to  her  grades  and  progress 
in  high  school?  [385] 

A.    Yes,  she  got  good  grades. 

Q.  And  can  you  tell  us,  likewise,  with  respect 
to  her  activities  in  her  high  school  classes? 

A.  Well,  just  then  she  was  to  start  on  a  project 
of  making  a  spring  wardrobe  in  some  of  the  classes 
at  school. 

Q.    Part  of  the  domestic  science  courses? 

A.    I  expect  that  is  it. 

Q.  Would  you  say  that  she  had  some  consider- 
r,blo  ability  in  that  regard? 

A.     Yes,  she  did,  she  sewed  nicely. 

Q.     Now,  with  respect  to  her  assistance  alx)ut  the 
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home,    that   is,    with   regard   to    you   and   to    Mr. 

Everett  ? 

A.  She  helped  her  dad  an  especial  lot.  Of  course, 
we  have  a  small  house  and  there  isn't  so  much 
work  in  the  house  to  do,  but  she  always  did  her 
l^art,  too,  in  the  house,  but  she  specially  helped 
her  dad,  she  liked  to  be  out. 

Q.  I  see.  Now,  I  might  ask  you,  too,  what  work 
that  she  did  do  around  the  house,  what  was  she 
capable  of  doing? 

A.     Most  any  of  the  house  work. 

Q.  And  with  regard  to  the  work  that  she  did 
with  her  father,  Mr.  Everett? 

A.  Well,  she  run  the  tractor,  she  plowed,  and 
she  helped  him  put  up  hay. 

Q.     You  say  that  she  operated  the  tractor?  [386] 

A.    Yes. 

Q.    Did  she  operate  it  capably  and  efficiently? 

A.    Well,  we  thought  so. 

Q.  You  thought  so.  She  could  handle  that  me- 
chanical device?  A.    Yes. 

Q.  And  was  it  necessary,  Mrs.  Everett,  in  the 
position,  that  is,  of  you  and  of  Mr.  Everett  and 
your  family,  that  she  did  help  out? 

A.  Yes,  it  was,  he  had  to  work,  too,  besides  the 
place. 

Q.  In  other  words,  do  you  own  the  place  en- 
tirely yet?  A.    No,  we  are  still  paying  for  it. 

Q.     Beg  your  pardon? 

A.    We  are  still  paying  on  it. 

Q.     You  are  still  paying  for  it?  A.    Yes. 
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Q.  And  you,  as  Mr.  Everett  said,  have  some 
sheep  ?  A.     Yes. 

Q.    And  some  pastureage,  is  that  correct? 

A.     Yes. 

Q.     And  he  works  at  the  mill?  A.    Yes. 

Q.     There  in  Ellensbiirg,  is  that  correct? 

A.    Yes. 

Q.  And  did  Erna  Mae,  during  the  summer,  the 
summer  [387]  previous,  did  she  help  with  the  work, 
that  is,  the  farm  work? 

A.     Yes,  she  plowed  the  whole  lower  field. 

Q.     The  whole  field?  A.    Yes. 

Q.     Did  she  also  help  with  the  chores? 

A.    Yes. 

Q.  And  that  was  true  the  year  before  and  up 
until  the  time  of  her  decease? 

A.  That  was  the  year  before ;  that  is,  that  spring 
we  hadn't  started  in  the  spring  work  yet. 

Q.     You  hadn't  started  the  spring  work? 

A.    No. 

Q.  Did  she  work,  likewise,  with  her  father  on 
the  farm  during  the  summer?  A.     Yes. 

Q.     She  did?  A.    Yes. 

Q.  And  would  you  say  she  made  a  sizeable  con- 
tribution by  virtue  of  her  labor? 

A.    Well,  I  would  say  so. 

Q.    You  would  say  so. 

Mr.  Etter:    I  think  that  is  all,  Mrs.  Everett. 

Cross  Examination 
Q.     (By  Mr.  McKevitt)  :    Prior  to  coming  to  the 
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Ellensburg  vicinity,  Mrs.  Everett,  you  folks  lived 

over  in  Kalispell'?  A.     Yes. 

Q.     Flathead  Valley?  A.     Yes. 

Q.  You  know  where  the  old  West  Side  School 
is  over  there?  I  lived  there  about  seven  years. 

A.    Oh. 

Q.  Now,  when  you  were  living  in  Kalispell,  was 
your  husband  engaged  in  farming  operations? 

A.    We  had  10  acres  there. 

Q.  And  on  that  10  acres,  did  she  do  any  work 
with  the  tractor  or  plowing,  Erna  Mae  ? 

A.    Yes. 

Q.     Over  there? 

A.  x\nd  she  helped  a  neighbor  she  worked  for 
a  neighbor  there  quite  a  bit,  and  during  haying  time 
she  drove  his  tractor. 

Q.  It  wouldn't  take  very  long,  though,  to  plow 
the  10  acres,  would  it? 

A.    No,  no,  not  that. 

Q.  And  how  much  acreage  do  you  cultivate  and 
plow  down  there  on  this  80-acre  tract?  [389] 

A.     Out  where  we  are  now? 

Q.     Yes?  A.     Not  any  since. 

Q.  Well,  let's  see,  you  went  there  in  the  fall,  No- 
vember of  1950? 

A.  Yes.  Well,  they  estimated  it  was  30  acres, 
around  30  acres,  she  had  plowed  in  that  lower  field 
in  the  spring  of  '51. 

Q.  Did  she  plow  those  30  acres,  then,  in  '51 
sometime?  A.     Yes. 

Q.    And  how  long  did  it  take  her  to  do  that  ? 
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A.  Well,  she  had  her  spring  vacation  from 
school  and  about  Easter  time,  I  think. 

Q.  I  was  just  wondering  how  long  it  takes  to 
plow  30  acres.  I  don't  know. 

A.  Well,  I  wouldn't  remember  just  how  long 
she  was  at  it. 

Q.  Well,  would  she  work  steadily?  Could  she 
do  it  in  a  day's  time,  two  days,  or  what? 

A.  I  don't  know.  She  was  more  than  one  day, 
of  course,  I  know  that,  but  exactly  how  many  days 
she  worked  on  it,  I  don't  remember. 

Q.  She  didn't  do  any  plowing  to  use  the  tractor 
in  '52,  did  she?  A.     She  may  have. 

Q.     She  met  her  death  on  the  8th  of  March. 

A.     She  was  driving  the  tractor  that  morning. 

Q.  On  that  morning.  Well,  in  driving  the  trac- 
tor, what  was  she  doing  particularly? 

A.  Well,  she  was  driving  the  tractor  dragging  a 
drag  behind  it  to  level  up  the  road. 

Q.     Oh,  I  see. 

A.     Her  father  was  riding  on  it. 

Q.  Now,  the  day  of  this  accident  was  Saturday, 
is  that  correct?  A.    Yes. 

Q.  And  she  had  a  special  reason  for  going  to 
the  mail  box  to  procure  some  dress  patterns? 

A.    Yes. 

Q.  And  how  often  was  that  mail  delivered  out 
there  on  that  rural  delivery  proposition? 

A.    Every  day  except  Simday. 

Q.     What  was  the  practice  in  your  family  prior 
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to  March  8,  1952  of  going  after  the  mail?  How 

frequently  would  you 

A.  Mr.  Everett  usually  stopped  by  the  mail  box 
on  his  way  home  from  work. 

Q.     Pardon  me  ? 

A.  Mr.  Everett  usually  stopped  at  the  mail  box 
on  his  way  home  from  work  and  would  bring  the 
mail  home  during  the  week  days  while  he  was 
working.  [391] 

Q.  Well,  how  many  occasions  prior  to  this  date 
had  Erna  Mae  taken  that  truck  and  driven  over  that 
crossing  to  get  the  mail  ? 

A.  Well,  I  wouldn't  know  exactly  how  many. 
Several  times.  Not  that  spring,  that  was  the  first 
day  since  in  December  that  she  had  drove. 

Q.  The  last  time  she  drove  that  truck  prior  to 
the  date  of  her  death  was  when? 

A.    Was  in  December,  I  think,  sometime. 

Q.     Of  1951?  A.    Yes. 

Q.  And  vdiere  did  she  drive  the  truck  to  on  that 
occasion? 

A.  Up  for  the  mail.  She  never  drove  it  any 
place  else. 

Q.  Then,  she  hadn't  driven  the  truck  in  between 
that  interval  at  any  place,  at  any  time,  did  she? 
Your  answer  is  "no"? 

A.    Yes,  that  is  what  I  said,  no. 

Q.  So  she  had  had  very  little  experience  prior 
to  her  death  in  operating  that  truck  over  that  cross- 
ing; that  is  true,  isn't  it? 
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A.  Well,  she  had  driven  over  it  several  times 
the  fall  before. 

Q.  Well,  several  times,  you  mean  by  that  what  ? 
Would  it  be  four  or  five  ? 

A.     Oh,  more  than  that.  I  wouldn^t  know.  [392] 

Q.  Would  you  vsay,  in  the  whole  period  of  time 
that  you  lived  there  from  November,  1950,  to 
March  8,  1952,  that  she  had  driven  that  truck  over 
that  crossing  25  times,  that  many? 

A.  Oh,  yes,  I  would  say  at  least  that  many 
times. 

Q.     Going  to  get  the  mail  only  on  each  occasion  ? 

A.    Yes. 

Q.     And  in  different  months? 

A.    Yes. 

Q.  Do  you  think  that  she  drove  that  truck  over 
that  crossing  to  get  the  mail  in  March  of  1951? 

A.     No,  she  didn't. 

Q.  On  any  occasion  prior  to  going  over  the 
crossing  on  that  date,  do  you  know  whether  she 
ever  had  an  experience  where  she  stalled  the  truck 
on  that  crossing? 

A.  No,  I  don't  believe  she  ever  did.  We  certainly 
never  knew  of  it. 

Q.  Did  she  advise  you  that  she  wanted  to  take 
the  truck  aiid  go  over  and  get  the  mail? 

A.     Yes,  she  did. 

Q.  And  she  asked  her  father's  permission  and 
yours?  A.     Yes,  she  did. 

Q.  A]id  did  you  hear  her  father,  as  he  testified 
vesterdav,  tell  her  to  watch  out  for  trains? 
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A.  I  didn't  hear  him,  I  was  inside  the  house.  I 
didn't  [393]  hear  what  their  conversation  was  at  all. 

Q.  Well,  on  previous  occasions,  I  assume  that 
you,  yourself,  when  she  would  take  that  truck  to 
go  over  that  crossing,  would  tell  her  to  watch  out 
for  trains?  A.     Yes. 

Q.  Because  you  knew  it  was  the 'main  line  of 
the  Northern  Pacific?  A.    Yes. 

Q.  And  many  passenger  or  freight  trains  i)ass 
over  it  each  day  of  the  week,  day  and  night;  isn't 
that  true?  A.     Yes. 

Q.  Now,  I  believe  you  testified  that  you  went 
over  that  crossing  in  that  truck,  was  it  the  day 
before,  Friday?  A.     Yes. 

Q.     Who  was  driving  it  on  that  occasion? 

A.     My  husband. 

Q.     Was  Ema  Mae  in  the  truck? 

A.     No,  she  wasn't. 

Q.  Going  over  it  the  day  before,  the  crossing  was 
in  about  the  same  condition  as  it  was  on  the  8th  ? 

A.    Yes. 

Q.  Bid  you  have  any  difficulty  going  over  it  on 
Friday,  the  7th?  A.    Well 

Q.     Huh?  [394] 

A.  We  always  —  my  husband  always  shifted 
down  to  go  over  it. 

Q.  Yes.  Well,  whatever  depression  there  was  in 
the  crossing  on  the  7th,  you  got  over  the  crossing 
without  any  difficulty  after  shifting  gears,  didn't 
you  ?  A.     Yes. 

Q.     Now,  I  believe  it  was  your  testimony,  Mrs. 
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Everett,  that  because  of  the  curve  in  the  roadway 
approaching  the  crossing,  that  you  can't  see  the 
Milwaukee  viaduct  until  you  are  almost  on  the 
crossing;  is  that  your  testimony? 

A.     That's  right,  from  the  driver's  seat. 

Q.     And  that  is  because  of  the  angle? 

A.    Yes. 

Q.  Well,  supposing  that  this  is  the  railroad 
track  here  running  east  and  west,  which  it  does, 
this  jury  rail  does,  and  she  is  approaching  in  this 
direction,  of  course,  if  she  were  approaching  it  at 
direct  right  angles,  how  far  from  the  crossing  would 
the  front  end  of  the  truck  be  before  she  could  see 
clear  up  to  that  viaduct? 

A.  If  she  was  in  a  direct  line,  which  she  isn't 
on  that  road 

Q.  But  assuming  that  she  was  in  direct  line 
with  it  and  the  front  end  of  the  truck  is  25  feet, 
we'll  say,  from  [395]  the  crossing,  under  those 
conditions,  she  would  be  able  to  see  clear  up  to  the 
viaduct  and  beyond,  wouldn't  she? 

A.     Well,  I  never  measured  it,  I  couldn't  say. 

Q.  But  your  testimony  is  based  on  this  situa- 
tion: Instead  of  facing  in  that  direction,  was  she 
facing  about  like  this  (indicating),  the  track  run- 
ning in  that  direction? 

A.     Or  even  more  to  the  side. 

Q.    Like  this  (indicating)  ? 

A.     Yes,  more  like  that. 

Q.  Well,  you  can't  get  me  around  too  far,  you 
will  have  the  road  parallel  with  the  track  now. 
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A.    Well,  it  is,  almost. 

Q.  Well,  you  don't  mean  to  say,  leave  the  jury 
under  the  impression,  when  she  approaches  that 
crossing,  that  she  is  25  feet  from  it,  that  her  back 
is  toward  this  train? 

A.  As  you  come  up  on  that  crossing  from  our 
road  up  there,  you  are  looking  almost  up  the  track 
to  the  west. 

Q.  Well,  take  on  the  occasion  when  you  and 
your  husband  drove  over  it  on  Friday,  as  he  drove 
up  there,  when  he  got  the  front  end  of  his  truck 
20  feet  from  the  track,  if  he  had  turned  his  head 
just  in  that  direction,  he  would  have  a  view  up  the 
track,  just  a  half  turn  of  the  head;  isn't  that  all 
that  is  required? 

A.  I  would  say  you  would  have  to  be  closer  than 
that.   [396] 

Q.  Well,  I  will  show  you,  then,  the  Defendant's 
Exhibit  25,  Mrs.  Everett 

The  Clerk:  That  is  the  wrong  number,  Mr.  l^.Ic- 
Kevitt. 

The  Court:     30. 

Mr.  McKevitt:  30.  I  looked  at  the  camera  num- 
ber. 

Q.  This  is  a  series  of  1,  2,  3,  4  photographs,  jout 
together  in  what  we  call  a  panoramic  view,  Mrs. 
Everett.  Now,  your  counsel  has  agreed  that  these 
pictures  were  taken  two  days  after  the  accident, 
which  would  be  on  the  Monday  following,  or  Tues- 
day, and  the  camera  is  in  the  center  of  the  road 
on  vour  side  of  the  crossing:  and  it  is  25  feet,  in 
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other  words,  what  the  front  end  of  the  car  would 

be,  south  of  the  crossing  and  facing  east  and  north. 

A.  How  far  ahead  of  that  camera — how  far  is 
this  picture  ahead  of  where  the  camera  was  setting 
at  25  feet? 

Q.  Well,  the  camera  is  setting  25  feet  from  the 
center  of  the  crossing. 

A.  They  don't  start  taking  the  picture  right  at 
your  shutter,  does  it?  Isn't  it  up  ahead  farther? 

Q.     It  shows  25  feet  of  approach  to  the  crossing. 

A.  You  had  a  line  marked  do^vn  here  or  some- 
thing. 

Q.  Well,  let  me  ask  you  this  question :  Isn't  that 
a  fair  representation  of  the  conditions  that  existed 
on  the  day  Erna  met  her  unfortunate  death?  That 
is  correct,  [397]  isn't  it?  A.     Yes,  yes. 

Q.  You  notice  this  viaduct  up  here  (indicating 
on  exhibit)  now,  do  you  mean  to  say,  looking  at 
that  picture,  that  one  would  have  to  get  his  car 
almost  onto  the  crossing  before  you  could  see  this 
viaduct  ? 

A.  You  have  to  get  almost  up  there,  in  the 
driver's  seat,  to  see  up  to  the  viaduct.  When  you 
are  in  the  driver's  seat. 

Q.  Is  that  because  of  the  shrubbery  or  because 
of  the  curve  in  the  road? 

A.    It  is — well,  some  of  both. 

Q.  Well,  where  do  you  see  any  shrubber}^  in 
here  that  would  hide  a  train?  A.     No. 

Q.     A  Diesel  engine,  huh?  A.     No. 

Mr.  McKevitt:    I  believe  that  is  all,  your  Honor. 
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Redirect  Examination 

Q.  (Bv  Mr.  Etter):  Mrs.  Everett,  looking  at 
Defendant's  exhibit  again,  this  panoramic  picture, 
you  understand  the  panoramic  picture,  as  counsel 
says,  is  a  series  of  four  pictures?  A.     Yes. 

Q.  In  other  words,  of  the  series  where  the  focus 
of  the  camera  is  looking  straight  ahead  will  only 
take  in,  say,  No.  1,  then  by  turning  it  to  the  right, 
No.  2,  and  by  turning  it  further,  No.  3,  and  by  turn- 
ing it  further.  No.  4;  isn't  that  correct?  Isn't  that 
what  you  have  to  do?  Isn't  that  what  you  have  to 
do  with  your  head  or  your  neck,  don't  you  have  to 
turn  it  like  this  (indicating)  because  of  the  angle 
to  see  up  what  this  picture  shows  by  turning  the 
camera  ?  A.     Yes. 

Q.  Plaintiff's  12,  would  you  examine  that  for  a 
moment?  Is  that  a  fairly  accurate  representation 
of  the  angle  at  which  a  car  approaches,  both  with 
the  angle  of  the  railroad  track  and  the  angle  of  in- 
cline down  the  hill  on  grade?  A.     Yes,  it  is. 

Q.     Is  that  a  fairly  accurate  representation? 

A.     Yes,  it  is. 

Q.  On  No.  12.  Now,  these  pictures  that  I  have 
here  are  the  Defendant's  exhibits,  Mrs.  Everett.  As 
you  see,  Plaintiff's  Exhibit  21  and  the  little  nota- 
tion that  defendant  has,  the  camera  is  350  feet  east 
of  the  crossing  facing  west ;  in  other  words,  looking 
at  the  Defendant's  Exhibit  1,  the  chart,  that  picture 
would  have  been  taken  so  that  v^e  can  match  the 
two  here,  that  [399]  picture  would  have  been  taken 
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350  feet  east  of  the  crossing  looking  west.  Do  you 

follow  me?  A.     Yes. 

Q.     In  other  words,  they  are  all  taken 

Mr.  McKevitt:  You  are  west  or  east  of  the 
crossing  there? 

Mr.  Etter:  That  is  what  it  says,  east,  up  here 
(indicating  on  exhibit). 

Mr.  McKevitt:    No,  but  where  you  are 

Mr.  Etter:    Xo,  I  am  talking  about  this  crossing. 

Mr.  McKevitt:     Oh. 

Mr.  Etter :  East  of  this  crossing  that  I  am  point- 
ing out  here,  the  grade  crossing  where  the  accident 
occurred. 

Q.  I  am  speaking  of  those  pictures.  They  are  all 
taken  east  of  this  crossing  looking  west  toward  the 
crossing.  Do  you  understand?  A.     Uh-hiih. 

Q.     Now,  the  first  one  is  350  feet,  correct? 

A.     That  is  what  it  says. 

Q.  It  says  np  there.  All  right,  will  you  take  a 
look  at  the  condition  of  the  vegetation,  shrubbery 
and  foliage  down  by  that  crossing?  Can  you  see  it? 

A.     I  can  see  the  foliage  and  vegetation. 

Q.     Growing  up  along  here,  is  that  correct? 

A.    Yes.  [400] 

Q.     All  right. 

The  Court:     Is  that  21? 

Mr.  Etter:     Yes. 

The  Court:    Yes,  all  right. 

Mr.  Etter:  21.  Counsel,  I  think  you  were  going 
to  stipulate  with  me  the  height  of  the  crossing  pole 
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that  appears  on  that  crossing?  Did  you  have   it 

there  ? 

Mr.  McKevitt:  Yes.  Sawbuck  sign,  you  mean, 
Max? 

Mr.  Etter:     Yes,  the  sawbuck  sign. 

Mr.  McKevitt:  In  other  words,  what  you  are 
referring  to  is  this  drawing  on  the  map  right  here 
(indicating)  % 

Mr.  Etter:    Yes,  one  of  these  sawbuck  crossings. 

Mr.  McKevitt:  Can  we  mark  that  "Sawbuck 
Crossing?" 

Mr.  Etter:  Mark  it  anything  so  we  know  what 
it  is.  That  is  what  it  is,  or  crossarm,  probably. 

Mr.  McKevitt:     Put  "Crossing  Sign." 

Mr.  Etter:     "Crossing  Sign." 

(Whereupon,  the  said  designation  was  placed 
upon  Exhibit  1  by  Mr.  McKevitt.) 

Mr.  McKevitt:  Now,  the  dimensions  of  that,  I 
believe  you  agreed  we  would  stipulate. 

Mr.  Etter:     Yes. 

Islv.  McKe^dtt :  That  it  is  12  feet  high.  I  am  not 
referring  to  the  crossarms  on  it.  12  feet  high.  And 
it  is  [401]  121/2  feet  from  the  center  of  the  track, 
and  it  is  18  feet  from  the  crossing  measured  along 
the  rail. 

Mr.  Etter:     That  is  con-ect. 

Q.  You  see  the  crossing  on  which  we  have  JTi?-t 
stipulated  as  to  height?  A.    Yes. 

O.  12  feet  alonp;  thoro  (iiidicatino;)^  aiid  flii.-i 
Y)icture  was  taken  a  coTr^^le  of  days  after  the  nr^ei- 
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dent.  Wonld  that  indicate  the  foliage  pretty  well? 

A.    Well,  that  is  the  way  it  was. 

Q.  That  is  the  way  it  Avas.  And  here  is  a  view 
400  feet  east  of  the  crossing.  I  will  ask  yon  to  take 
a  look  at  the  foliage  on  what  is  indicated  up  there 
as  the  south.  That  would  be  looking  at  the  south 
side,  that  would  be  where  a  car  approached. 

Mr.  McKe^dtt:  Is  this  for  the  purpose,  Mr. 
Etter,  of  having  her  testify  those  are  fair  repre- 
sentations as  to  foliage? 

Mr.  Etter:     Yes. 

Mr.  McKevitt:  Well,  I  have  conceded  them,  I 
have  put  them  in  evidence. 

Mr.  Etter:     They  are  your  exhibits. 

Mr.  McKevitt:  T  have  conceded  all  that  because 
I  offered  them  in  evidence. 

Mr.  Etter:  All  right,  T  will  put  it  in  tlio  record, 
[402]  however. 

Q.  That  one  is  taken  450  feet  from  the  crossing. 
Would  your  answer  be  the  same,  that  that  is  a  fairly 
accurate  representation  of  the  foliage  on  the  south 
side  by  the  crossing?  A.     Yes. 

The  Court:     That  number  is 

Mr.  Etter:     That  number,  your  Honor,  is  22. 

The  Court:     22,  all  right. 

Q.  (By  Mr.  Etter)  :  Here  is  one.  Defendant's 
Exhibit  19.  That  is  where  the  camera  is  only  250 
feet  east  of  the  crossing  facing  westward.  Would 
the  foliage  as  it  appears  there  and  the  brush  be 
approximately  an  accurate  representation  of  what 
it  was  on  that  date?  A.     Yes. 
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Q.  And  handing  you  Defendant's  20,  where  the 
camera  is  just  50  feet  further  east,  or  300  feet  east 
of  the  crossing,  would  that  be  a  fairly  accurate 
representation  of  the  foliage  and  vegetation  and 
brush  as  it  appeared  on  the  south  side  of  the  cross- 
ing? A.    Yes. 

Q.  And,  again,  Defendant's  Exhibit  No.  24,  500 
feet  east  of  the  crossing,  would  that  likewise  be  a 
fairly  accurate  representation  of  the  brush  and 
vegetation  and  otherwise  appearing  on  the  south 
side  of  the  trackage  [403]  at  the  grade  crossing? 

A.     Yes. 

Mr.  Etter:    All  right,  that  is  all,  Mrs.  Everett. 

Mr.  McKevitt:     That  is  all. 

(Witness  excused.) 

The  Court:  I  think  it  is  a  little  late  to  call  an- 
other witness. 

Mr.  Etter:  I  think  it  is  late  to  call  another  wit- 
ness. Mr.  McKevitt  and  I,  however,  have  stipulated, 
in  the  allegations  in  the  addendum  clause  of  the 
complaint  there  is  a  prayer  for  $500.00  for  th(^ 
value  of  the  1940  panel  Dodge  delivery  truck.  We 
have  made  inquiries  and  ascertained  that  Blue  Book 
and  retail  price  of  a  Dodge  panel  delivery  truck 
in  1952  of  a  1940  model  and  find  that  it  was  $300.00. 

The  Court:     I  see. 

Mr.  Etter:  So  we  have  stipulated,  without  call- 
ing a  witness  to  that  effect,  that  the  value  is 
$300.00,  rather  than  $500.00  as  alleged. 

Is  that  correct,  Mr.  McKevitt? 
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Mr.  McKevitt:  I  have  no  objection  to  the  reduc- 
tion, your  Honor. 

The  Court:     All  right. 

If  counsel  have  no  objection,  I  propose  to  recess 
[404]  for  two  hours  today,  rather  than  the  hour 
and  a  half.  Recess  until  two,  and  then  if  you  haven't 
finished  the  testimony  by  that  time,  continue  until 
five  tonight,  instead  of  4:30. 

Very  well,  court  will  recess  until  two  o'clock. 
(Whereupon,  the  trial  in  the  instant  cause 
was  recessed  until  two  o'clock  p.m.,  this  date.) 
(The  trial  in  the  instant  cause  was  resumed 
pursuant  to  the  noon  recess,  all  parties  being 
present  as  before,  and  the  follomng  proceed- 
ings were  had,  to- wit:) 
The  Court:     Mr.  Etter. 

The  Clerk:  Your  Honor,  T  am  marking  Plain- 
tiff's Exhibit  33  for  identification. 

Mr.  Etter:  I  was  going  to  recall  one  of  the  wit- 
nossrs  to  identify  the  picture,  but  Mr.  McKevitt 
has  seen  it  and  he  says  it  may  go  in  without  ob- 
jection. 

Mr.  McKevitt:     That  is  correct.   [405] 
The  Court:     All  right. 

(Whereupon,   the   said  photograph   was   ad- 
mitted in  evidence  as  Plaintiff's  Exhibit  No.  33.) 
Mr.  McKevitt:     Do  you  want  to  explain  to  the 
jury  what  the  picture  is.  Max? 

Mr.  Etter:  Yes.  Gentlemen  of  the  jury,  this  is 
a  picture  of  the  front  end  of  the  Diesel  and  of  the 
panel  delivery  truck  a  short  time  after  the  accident 
just  before  they  pulled  the  truck  away.  T  was  just 
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going-  to  show  it  to  3^011,  you  v/ill  get  it  later.  That 
is  what  it  is  when  it  stopped. 

(Exhibit  33  handed  to  jury.) 

Plaintiff  rests,  your  Honor. 

The  Court:     I  will  excuse  the  jury,  then,  while 
we  have  some  matters  taken  ujd  in  your  absence. 
(Plaintiff  rests.)    [406] 

( Whereupon,  the  following  proceedings  were 
had  in  the  absence  of  the  jury:) 

The  Court:  I  assume  you.  would  wish  to  make 
some  motions,  Mr.  McKevitt. 

Mr.  McKevitt:  Yes.  May  I,  preliminarily  thereto, 
inquire  if  your  Honor  feels  it  is  sufficient  to  go  to 
the  jury?  Personally,  I  do  not,  I  otherwise  would 
make  extended  argument  on  it,  but  I  don't  want  to 
trespass  upon  your  Honor's  time  if  you  are  con- 
vinced in  your  own  mind  that  there  is  sufficient  to 
make  us  go  forward.  I  don't  think  so.  I  await  your 
Honor's  pleasure  in  that  regard. 

The  Court:  Well,  it  was  my  view  that  there  is 
enough  to  submit  the  case  to  the  jury  here,  although 
I  am  very  doubtful  about  some  of  these  grounds  of 
negligence,  but,  of  course,  my  only  problem  now  is 
to  determine  whether  or  not  to  direct  a  verdict  for 
the  defendant. 

At  the  close  of  the  case,  if  it  goes  forward,  I 
think  counsel  should  be  prepared  to  discuss  seri- 
ously to  the  Court  these  individual  allegations  of 
negligence  and  determine  which  ones  should  be  sub- 
mitted to  the  jury. 

Mr.  McKevitt:  Very  well,  then,  what  I  will  do 
is  make  the  formal  motion  at  this  time  and  vour 
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Honor  will  rule  on  it,  and  then  following  that  I  will 
ask  your  Honor  to  mthdraw  certain  allegations 
from  the  jury's  consideration  before  going  forward 
with  our  testimony,  if  that  meets  [407]  with  your 
Honor's  approval.  I  think  that  is  the  practice  we 
have  indulged  in  before  do^^^l  here  in  a  similar 
case.  I  believe  it  was  the  Dean  case,  if  you  recall. 

The  Court:  Yes,  I  believe  so.  I  am  a  little  doubt- 
ful about  that  procedure.  I  think  maybe  that  should 
come  at  the  close  of  all  the  testimony. 

What  I  have  in  mind  here  is,  if  the  plaintiff 
hasn't  made  a  prima  facie  case,  of  course,  then  the 
defendant  is  entitled  to  have  the  case  end  at  the 
conclusion  of  the  plaintiff's  evidence  and  have  the 
jury  directed  to  return  a  verdict  for  the  defendant. 
If,  however,  there  is  any  substantial  factual  ques- 
tion, any  substantial  evidence  to  submit  to  the  jury, 
it  seems  to  me  that  about  the  only  thing  the  Court 
can  in  propriety  do  is  to  deny  the  motion  and  direct 
that  the  case  go  forward,  because  I  think  that  the 
plaintiff  would  have  the  right  from  your  witnesses 
in  your  case  to  draw  out  facts  that  would  support 
some  of  these  other  allegations,  and  if  he  does,  why, 
he  is  in,  whether  it  comes  from  your  testimony  or 
from  his.  I  think  that  is  the  proper  practice  here. 

For  instance,  if  I  instructed  this  jury  that  every- 
thing was  withdrawn  except  blowing  the  whistle, 
we'll  say,  just  using  that  by  way  of  illustration,  and 
then  you  \^\\i  on  witnesses  and  on  cross-examination 
the  plaintiff  brings  out  there  is  negligence  in  other 
particulars,  I  [408]  think  that 

Mr.  McKe^-itt :     Oh,  I  see  your  point. 
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The  Court: he  would  have  a  right  to  have 

those  issues  go  to  the  jury. 

Mr.  McKevitt:  I  will  state  the  motion  briefly 
and  the  reasons  for  it  and  await  any  motion  to  with- 
draw until  the  conclusion  of  all  the  testimony. 

The  Court:  Yes,  until  the  conclusion  of  all  the 
testimony.  That  is  what  I  had  in  mind. 

Mr.  McKevitt:    Very  well,  your  Honor. 

The  Court:  Then  I  will  seriously  consider  each 
one  of  them. 

Mr.  McKevitt :     Very  well. 

The  plaintiff  having  rested,  the  defendant  North- 
ern Pacific  Railway  Company  now  challenges  the 
sufficiency  of  the  evidence  to  support  the  material 
allegations  of  the  complaint  and  moves  the  Court 
to  instruct  the  jury  to  return  a  verdict  in  favor  of 
the  defendant  railway  company. 

This  motion  is  made  and  based  upon  the  follow- 
ing grounds: 

The  allegations  of  negligence  upon  which  the 
plaintiff  relies  for  recovery  in  this  instance  are 
found  beginning  with  Paragraph  VI.  In  that  para- 
graph, Subdivision  (a),  it  is  alleged  that:  [409] 

''Defendants  drove  said  train  in  a  negligent,  care- 
less and  reckless  manner  and  at  a  speed  between  70 
and  80  miles  per  hour,  which  speed  was  excessive 
and  dangerous  to  persons  using  said  crossing  at  the 
time,  place  and  under  the  conditions  then  existing." 

There  is  no  testimony  in  this  case  that  would 
support  the  allegation  of  this  complaint  that  this 
train  was  going  70  miles  an  hour  or  any  speed  in 
excess  of  possibly  60  miles  an  hour.  Furthermore, 
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with  reference  to  the  speed  of  that  train,  there  has 
been  no  showing  that  there  is  any  speed  limit  there, 
either  by  city  ordinance  or  by  state  law,  and  neither 
has  it  been  shown  that  any  rule  of  the  railway 
company  enacted  for  the  benefit  of  the  traveling 
public  was  violated  insofar  as  the  speed  of  this 
train  was  concerned. 

Subdivision  (b)  of  Paragraph  VI  alleges  that 
the  defendant  was  negligent  in  that: 

' 'Defendants  failed  and  neglected  to  provide  and 
maintain  any  signal,  by  mechanical  device  or  other- 
wise, for  the  purpose  of  warning  Erna  Mae  Ever- 
ett and  others  of  the  approach  of  said  passenger 
train." 

While  it  is  true  that  there  were  no  automatic 
signals  at  that  crossing,  it  has  not  been  shown  that 
it  was  [410]  the  duty  of  the  railway  company  to 
have  installed  such  signals  and,  as  a  matter  of  fact, 
the  installation  of  those  signals  and  the  necessity 
for  them  is  something  that  is  determined  by  the 
Public  Service  Commission  of  the  State  of  Wash- 
ington, acting  in  conjunction  with  the  county  com- 
missioners of  the  particular  county  involved  and 
with  the  railway  company. 

Subdivision  (d)  alleges  that: 

"Defendants  neglected  and  failed  to  sound  the 
crossing  signals  required  by  the  statutes  of  the 
State  of  Washington  as  the  locomotive  approached 
the  said  crossing,  by  either  blowing  a  whistle  or 
sounding  a  bell  of  said  locomotive." 

It  is  true  that  the  evidence  in  this  case  from  the 
standpoint  of  the  plaintiff  would  leave  the  infer- 
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ence  that  this  crossing  signal  did  not  commence  at 
the  whistling  post  80  rods  distant  from  the  cross- 
ing as  by  law  required.  However,  the  Supreme 
Court  of  the  State  of  Washington  has  held  on  many 
occasions  that  even  though  there  had  been  a  failure 
to  give  these  crossing  signals  in  any  particular,  yet, 
if  from  the  physical  facts  it  is  apparent  that  the 
driver  of  the  vehicle  in  question  had  a  sufficient 
view  along  the  track  of  the  approach  of  that  train, 
then  the  failure  to  accord  the  right  of  way  to  the 
railway  company,  [411]  which  it  is  entitled  to 
under  the  law,  was  contributory  negligence  as  a 
matter  of  law. 

The  evidence  clearly  shows  in  this  case,  with  ref- 
erence to  that  subdivision,  that  this  girl  was  warned 
of  the  approach  of  this  train  for  at  least,  under  the 
testimony  of  the  defendant,  a  distance  of  685  feet, 
which  I  think  is  the  distance — I  believe  we  are 
agreed  on  that;  it  is  subject  to  scale — from  the  u.n- 
derpass  to  the  crossing,  and  that  those  si.gnals,  in 
and  of  themselves,  were  sufficient  warning  to  her, 
because,  accepting  the  testimony  of  the  plaintiff,  at 
a  speed  of  50  miles  per  hour,  would  mean  that  that 
train  was  traveling  75  feet  per  second,  which  Vs'ouid 
mean  that  at  least  she  had  eight  to  ten  seconds 
warning  of  the  approach  of  that  train.  And  the 
evidence  further  shows  that  she  was  given  sulTieient 
warning  of  the  approach  of  that  train  to  enable 
her  to  open  the  door  of  the  panel  truck,  close  ihi^ 
door  of  the  panel  truck,  and  take  three  or  fcr^' 
steps  in  a  direction  away  from  the  approaclvir;.;' 
train  before  the  truck  was  struck. 
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With  reference  to  Subdivision  (e)  of  Paragraph 
YI,  namely,  that: 

"Defendants  negligently  failed  to  stop  said  train, 
slacken  its  speed,  or  give  timely  or  adequate  warn- 
ing of  its  approach  to  said  crossing  when  the  per- 
sons [412]  operating  the  said  train  saw,  or,  by  the 
exercise  of  ordinary  care,  would  have  seen,  Erna 
Mae  Everett  and  plaintiff's  panel  truck  in  a  posi- 
tion of  imminent  peril  of  being  struck  ])y  the  said 
train;"  as  the  defendant  construes  that  allegation, 
it  is  an  attempt  to  invoke,  at  least  in  part,  the  doc- 
trine of  last  clear  chance,  and,  of  course,  there  is 
no  evidence  which  would  justify  the  Court  in  sub- 
mitting to  the  jury  the  issue  of  last  clear  chance, 
because,  as  your  Honor  well  knows,  and  from  the 
decisions  of  the  Supreme  Court,  of  which  you  were 
a  member,  the  deteiinination  of  whether  the  last 
clear  chance  doctrine  applies  is  a  question  of  1aAv 
for  the  Court  to  determine  in  the  first  instance. 

There  is  no  testimony  here  of  a  prol^ativo  value 
that  the  speed  of  this  train  wasn't  slackened,  and, 
even  accepting  the  testimony  of  Mr.  O'Neill  and 
his  son  that  they  didn't  see  anything  or  indicate 
anything  that  the  speed  of  the  train  was  slackened, 
the  only  purpose  for  taking  a  position  of  that  chai*- 
acter  by  the  plaintiff  would  be  that,  had  the  speed 
of  the  train  been  slackened  at  a  certain  point  where 
the  engineer  saw  this  x>osition  of  pei-il,  that  it  would 
have  ,2:iven  this  girl  an  additional  interval  of  time 
within  which  to  get  out  of  the  position  in  which 
she  placed  herself.  Now,  clearly,  mider  the  evidence 
in  this  case,  [413]  that  would  require  expert  testi- 
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mony  as  to  by  a  certain  brake  application  at  a  given 
point,  this  train  could  have  been  slowed  down  from 
a  rate  of  speed,  we'll  say,  taking  their  figure,  50 
miles  an  hour,  to  whatever  it  would  be — I  don't 
know — 45  or  50  or  30,  and  then  you  have  to  con- 
sider the  time  interval,  which  is  undoubtedly  what 
they  have  in  mind  in  this  case,  and,  of  course,  under 
the  present  state  of  the  record,  it  is  just  purely 
speculative. 

With  reference  to  Subdivision  (f )  of  Paragraph 
VI,  the  contention  is  made  that: 

"Defendants  negligently  maintained  said  crossing 
area  and  right-of-way  by  failing  to  cut  the  natural 
growth,  underbrush  and  vegetation  on  its  right-of- 
way  near  said  crossing,  with  the  result  that  said 
natural  growth  of  underbrush  and  vegetation  ob- 
structed the  view  of  defendant  railway  company's 
tracks  from  persons  driving  upon  O'lSTeill  Road  and 
approaching  said  crossing  from  the  southerly  direc- 
tion." 

I  address  my  argument  with  reference  to  that 
allegation  on  several  grounds,  and  the  first  ground 
that  I  call  to  your  Honor's  attention  is  that  when 
we  speak  of  the  right  of  way  of  this  defendant, 
there  isn't  a  scintilla  of  [414]  evidence  in  here  to 
show  how  wide  that  right  of  way  was  at  that  point 
at  that  time,  whether  it  was  10  feet  or  15  feet  or 
200  feet,  and,  of  course,  it  isn't  incumbent  upon  the 
railway  company  to  maintain  that  county  road.  It 
is  incumbent  to  keep  our  right  of  way,  as  such,  in 
a  sr.fe  condition.  But  so  far  as  the  record  here  is 
concerned,  vour  Honor  doesn't  know  the  width  of 
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that  right  of  wa^'  at  that  time  because  no  mtness 
was  interrogated  in  that  regard. 

And,  furthermore,  and  apart  from  that  objection 
to  that  allegation,  the  defendant  insists  that  under 
the  photographs  introduced  here  in  evidence,  and 
which  are  physical  facts  that  speak  louder  than 
words,  it  cannot  be  urged  that  that  right  of  way  in 
that  vicinity  was  so  covered  with  brush  as  to  ob- 
scure the  approach  of  this  train.  There  isn't  any 
testimony  as  to  how  high  the  brush  was.  There  is 
some  testimony  to  the  effect  that,  well,  you  couldn't 
see  that  train  until  you  practically  got  on  the  cross- 
ing. Well,  that  is  tied  in  not  only  with  the  brush 
area,  so-called,  but  the  curvature  of  that  road.  Well, 
the  .grade  of  that  road  and  its  curs^ature,  whether 
it  is  good,  bad,  indifferent,  or  dangerous,  is  some- 
thing that  is  the  fault  of  Kittitas  County  and  not 
the  Northern  Pacific  Railway.  No  showing  here  that 
we  were  suppos<^d  to  maintain  any  portion  of  that 
area  ther^  except  the  area  that  is  covered  by  the 
planking  on  the  outside  of  each  rail,  and  that  is 
where  our  duty  [415]  begau  and  ended. 

Subdivision  (g)  is  that: 

"Defendants  negligently  failed  to  maintain  at  a 
proper  and  safe  level  the  rock  and  cinder  ballast 
on  the  roadway  leading  u])  to  said  crossing  and  im- 
mediately next  to  the  wooden  planking  at  said 
crossing." 

Well,  I  have  already  said  that  it  is  not  our  duty 
to  maintain  the  roadway  leading  up  to  the  crossing. 
With  reference  to  the  contention  "immediately  next 
to   the   wooden   planking,"   it  is   assumed   there   is 
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merit  in  that,  but  what  evidence  here  is  there  that 
would  in  any  wise  justify  submitting  that  planking 
condition  to  the  jury  as  a  possible  proximate  cause, 
when  there  is  an  utter  absence  of  evidence  from 
any  source  as  to  whether  or  not  that  planking  con- 
dition had  anything  to  do  with  this  truck  stalling? 
There  isn't  anyone  that  has  seen  this  truck  ap- 
proaching that  crossing  and  there  isn't  anyone  that 
knows  how  long  it  was  on  the  crossing  and,  conse- 
quently, there  is  no  evidence  to  the  effect  that  the 
drop  between  the  planking  and  the  road  surface 
had  anything  to  do  with  this  truck  stalling. 

Referring  now  to  Paragraph  VII,  in  the  prelimi- 
nary, prefatory  portion  of  that  paragraph  it  is  said 
tlia'"  this  defe]idant  was  guilty  of  wanton  miscon- 
duct— wanton  misconduct — on  the  part  of  the  de- 
fendants in  the  operation  [416]  of  the  train  in  the 
following  particulars: 

"(a)  The  defendant's  servants  on  said  train  in- 
tentionally, and  with  a  reckless  indifference  to  in- 
jurious consequences  probable  to  result  therefrom, 
drove  said  train  at  a  speed  between  70  and  80  miles 
per  hour,  which  speed  was  greatly  excessive  and 
dangerous  to  persons  using  said  crossing  at  the  time 
and  place  under  the  conditions  then  existing." 

Well,  of  course,  your  Honor  knows  there  is  no 
testimony  of  that  speed  at  all  or  that  speed  such  as 
has  been  testified  to  was  a  wanton,  reckless  and 
dangerous  rate  of  speed.  This  is  the  main  line  of  the 
Northern  Pacific  Railway  Company;  this  was  a 
passenger  train. 

"(b)   Defendant's  sen^ants  operating  said  train. 
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saw,  or  should  have  seen,  that  an  unusually  dan- 
gerous situation  existed  when  plaintiff's  vehicle, 
operated  by  Erna  Mae  Everett,  stalled  on  said 
railroad  track  and  said  Erna  Mae  Everett  was  at- 
tempting to  abandon  and  flee  said  vehicle.  Yet, 
knowing  that  a  failure  to  warn  Erna  Mae  Everett 
would  probably  result  in  serious  injury,  the  defend- 
ants proceeded  to  run  [417]  said  train  into  said 
intersection  and  against  plaintiff's  said  vehicle  with- 
out previously  giving  any  signal  or  warning  by 
blowing  the  whistle  or  ringing  the  bell  of  the  loco- 
motive, or  giving  warning  by  way  of  any  other 
device  of  any  kind  whatsoever." 

Well,  suffice  it  to  say  there  isn't  any  evidence  of 
any  kind  or  character  to  support  that  allegation. 
The  only  evidence  in  this  case  as  to  what  existed 
there  was  the  testimony  of  this  engineer,  Mr.  Sco- 
bee,  and,  as  I  recall  his  testimony,  it  was  this,  and 
it  is  the  only  evidence  touching  the  approach  of 
the  vehicle  to  the  crossing,  that  some  distance  east 
of  that  crossing,  I  believe  he  said  2  or  300  feet,  he 
wasn't  exact,  he  says,  "I  can't  pin  point  it,"  but 
let's  assume  that  it  was  a  thousand  feet  from  the 
crossing,  giving  them  the  benefit  of  that,  or  1,200 
feet  from  the  crossing,  when  he  first  saw  this  ve- 
hicle approaching  that  track,  whether  it  was  25 
miles  per  hour;  tliere  is  no  e^ddence  in  here  that 
if  he  saw  it  at  that  time  or  should  have  seen  it  at 
that  time,  1,200  feet,  that  this  truck  was  in  a  peril- 
ous condition  of  any  kind  or  character;  and,  as  a 
matter  of  fact,  he  says  it  was  going  25  miles  an 
hour  and  came  to  a  stop  and  then  began  bucking 
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forward,  and,  of  course,  his  train  is  moving  all  the 
time  and  no  showing  of  [418]  any  kind  that  had  he 
dynamited  that  train  at  any  particular  point,  that 
it  would  have  aided  this  girl  to  escape  from  the  pre- 
dicament into  which  she  placed  and  found  herself. 

Subdivision  (c) : 

"Defendants  saw,  or  should  have  seen,  that  a  col- 
lision with  Erna  Mae  Everett  was  imminent  and 
had  the  opi^ortunity  to  realize  and  appreciate  her 
danger,  but  the  defendants,  with  reckless  indiffer- 
ence to  injurious  consequences  probable  to  result 
therefrom,  failed  to  reduce  the  speed  of  said  pas- 
senger train  by  applying  full  and  sufficient  braking 
power  to  the  wheels  of  said  locomotive  and  the  cars 
following  it." 

That  is  the  last  clear  chance  doctrine,  if  I  cor- 
rectly interpret  that  language,  and  I  won't  discuss 
that  any  further  except  to  reiterate  there  is  no  evi- 
dence here  that  would  justify  the  submission  of  the 
last  clear  chance  doctrine. 

Subdivision  (d) : 

''Defendants  wantonly  maintained  the  said  cross- 
ing in  a  dangerous  condition  in  that  at  said  time  and 
place  the  rock  and  cinder  ballast  leading  up  to  said 
railroad  crossing  and  next  to  the  wooden  planking 
at  [419]  said  crossing  had  been  worn  or  carried 
away  causing  the  wooden  planking  to  protrude  like 
a  barrier  above  the  roadway  in  an  unusual  and  haz- 
ardous mamier,  and  as  a  result  of  the  foregoing 
dangerous  conditions,  plaintiff's  vehicle  became 
stalled  on  said  crossing  in  the  path  of  defendant's 
train." 
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No  evidence  to  support  that.  No  one  has  testified 
or  given  any  testimony  that  would  enable  this  jury 
to  detennine,  yes,  that  planking  condition  had  some- 
thing to  do  with  the  stalling  of  this  truck. 

The  defendant  Northern  Pacific  Railway  Com- 
pany contends  that  by  virtue  of  the  knowledge  of 
this  girl  of  the  existence  of  that  crossing  and  by 
virtue  of  the  fact  that  she  knew  she  was  approach- 
ing a  railroad  crossing  on  the  main  line  of  the 
Northern  Pacific,  by  virtue  of  the  fact  that  she  had 
been  Avarned  by  her  father  to  watch  out  for  trains ; 
yet,  disregarding  her  knowledge  of  the  crossing  con- 
ditions and  apparently  disregarding  the  admonition 
and  caution  given  by  her  father,  she  got  this  truck 
onto  that  crossing  and  in  some  manner  stalled  it, 
and  it  is  the  contention  of  the  railway  company 
that  that  was  contril:)utory  negligence  on  her  part 
as  a  matter  of  law,  barring  the  recovery. 

It  is  also  the  further  contention  of  the  railway 
[420]  company  that  the  father  was  negligent  in  two 
particulars ;  namely,  in  permitting  this  girl  to  drive 
this  car  without  a  license,  and,  secondly  and  apart 
from  that,  to  permit  this  girl  to  drive  a  truck  in  the 
condition  that  that  truck  was  in  and  with  what  now 
appears  to  be  considerable  unfamiliarity  with  it, 
because  she  hadn't  driven  it  since  December  preced- 
ing the  accident,  and  because  of  the  father's  knowl- 
edge of  the  many  trains  that  operated  over  this 
crossing  and  its  condition,  that  apart  from  any  li- 
cense feature,  it  was  negligence  to  have  permitted 
the  girl  to  have  driven  the  truck  under  those  con- 
ditions. 
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The  Court:  Well,  as  I  indicated  at  the  outset, 
I  will  deny  the  motions  at  this  time,  with  the  under- 
standing, of  course,  that  the  Court  will  consider  the 
individual  grounds  of  negligence  at  the  conclusion 
of  all  the  evidence. 

Mr.  McKevitt:     Very  well,  your  Honor. 

May  I  make  inquiry  at  this  time  if  your  Honor 
feels  that  there  is  sufficient  evidence  here  to  submit 
the  case  to  the  jury  on  the  doctrine  of  last  cleai* 
chance?  Is  that  a  fair  question? 

The  Court:  I  haven't  definitely  made  up  my  mind 
on  that  point. 

Mr.  McKevitt:  Very  well,  I  wanted  to  know  if 
there  is  some  question  in  your  Honor's  mind.  If  you. 
would  tell  [421]  me  that  you  didn't  think  so,  then  I 
wouldn't  put  on  an  expert.  If  you  are  not  clear 
about  it,  I  will  put  him  on,  as  long  as  I  have  him 
here. 

The  Court:  I,  frankly,  am  inclined  to  do  so.  T 
quite  agree  with  you,  Mr.  McKevitt,  I  see  your 
point  and  your  position  here.  Ordinarily,  I  think, 
expert  evidence  would  be  necessary  to  show  whether 
it  would  be  possible  to  stop,  but  here,  of  course,  we 
have  a  situation,  as  I  recall,  where  the  engineer  tes- 
tified that  he  saw  the  girl  on  the  track  about  the 
time  he  came  through  the  underpass. 

Mr.  McKevitt:     That's  right. 

The  Court:  And  then  we  have  the  testimony  of 
these  O'Neills  that  the  girl  was  just  a  half  a  step 
from  safety  when  the  train  hit  her.  She  was  almost 
there,  they  thought  she  was  there.  And  I  think  tli:it, 
aside  from  any  expert  testimony,  that  the  jury  could 
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draw  a  reasonable  inference  that  had  that  train 
been  dynamited  at  the  time  the  en^neer  first  saw 
her  on  the  track,  it  would  have  given  her  another 
step  and  her  safety  from  that  situation,  so  that  I 
think  it  raises  the  question  there  where  the  jury 
could  draw  the  inference. 

Mr.  McKevitt:  I  am  glad  to  have  your  Honor's 
IDronouncement  in  that  regard,  because  if  your 
Honor  felt  there  wasn't  sufficient  grounds  to  go  to 
the  jury  on  the  last  clear  chance  doctrine  and  I  put 
an  expert  on,  I  might,  [422]  through  cross-examina- 
tion, be  made  to  appear 

The  Court:  I  see  your  position,  you  are  entitled 
to  know^  my  thoughts  on  that,  and  that  is  my  atti- 
tude at  the  present  time. 

Mr.  McKevitt:    Thank  you. 

The  Court:     All  right,  bring  in  the  jury. 

(Whereupon,  the  following  proceedings  were 
had  in  the  presence  of  the  jury:) 

Mr.  McKevitt:  May  it  please  your  Honor,  in 
view  of  the  fact,  if  it  pleases  the  Court  and  gentle- 
men of  the  jury,  that  with  one  exception  the  wit- 
nesses subpoenaed  by  the  defendant  to  appear  at 
this  case  have  already  been  called  by  the  plaintiff, 
I  sec  no  necessity  for  making  an  opening  statement, 
except  to  advise  the  Court  that  we  have  one  addi- 
tional witness  that  wasn't  called,  Mrs.  Nurre,  with 
reference  to  whistle  signals  and  then  we  might  re- 
call the  engineer  for  one  or  two  questions,  then  our 
expert. 

The  Court:     All  right. 
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Mr.  McKevitt:  Mrs.  Nurre,  will  you  come  for- 
ward? [423] 

EVELYN  NURRE 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, was  examined  and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  McKevitt) :  Will  you  state  your 
name  to  the  Court  and  jury,  and,  Mrs.  Nurre,  you 
have  h-eard  us  telling  the  other  witnesses  to  keep 
their  voices  up  ? 

A.     Mrs.  Evelyn  Nurre. 

Q.     And  where  do  you  reside? 

A.     Ellensburg. 

Q.     And  are  you  married?  A.     Yes. 

Q.     And  children?  A.     Four. 

Q.     Husband  living?  A.    Yes. 

Q.  What  are  3^ou  doing,  taking  care  of  the 
children?  A.     Yes. 

Q.  Were  you  living  in  the  vicinity  of  Ellensburg 
on  March  8,  1952?  A.     Yes. 

Q.  You  have  had  occasion  to  examine  this  map 
or,  at  least,  an  exact  copy  of  it  in  my  office,  have 
you  not?  [426]  A.     Yes. 

Q.  When  I  was  discussing  with  you  what  you 
knew  about  this  case,  if  anything?  A.    Yes. 

Q.    Your  answer  is ?  A.    Yes. 

Q.  Now,  are  you  able  to  come  down  and  indicate 
to  tlie  Court,  counsel  and  the  jury  where  your  home 
was  on  March  8,  1952?  A.     Move  down? 
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(Testimony  of  Evelyn  Nurre.) 
Q.    Yes,  please. 

(Witness  goes  to  Exhibit  1.) 

A.    Down  this  road. 

Q.  Now,  when  you  say  "down  this  road,"  we  will 
call  that  Nurre  Road,  then,  is  that  right,  for  identi- 
fication? Nurre  Road.  In  other  words,  if  you  were 
going  to  Ellensburg  from  out  to  your  place,  you 
travel  this  road  (indicating)  ? 

A.    Yes. 

Q.  Now,  how  far  is  your  home  located  from  this 
crossing?  A.    About  a  half  a  mile. 

Q.  Half  a  mile.  You  can't  see  the  crossing  from 
your  home,  can  you?  A.     No. 

Q.  You  are  a  half  a  mile  in  what  direction,  now  ? 
You  have  [427]  in  mind  this  direction,  see,  this  is 
north  that  way  (indicating)  ? 

A.  Well,  my  road  goes  right  along  the  Milwaukee 
for  half  a  mile  and  then  turns  into  my  yard. 

Q.     You  say  it  is  a  half  mile? 

A.    About  half  a  mile. 

Q.  All  right,  now,  I  think  you  may  take  your 
scat,  Mrs.  Nurre. 

Do  you  have  a  farm  or  ranch,  or  is  it  a  home,  or 
what?  A.     Small  dairy  farm. 

Q.     Small  dairy  farm?  A.     It  was. 

Q.  Are  you  living  at  the  same  place  now  that  you 
lived  on  March  Stli,  '52?  A.     Yes. 

Q.  And  how  long  before  March  of  1952  did  you 
live  there? 

A.    Well,  it  will  be  seven  years  this  April. 


Ernest  Everett  369 

(Tcfetiinoiiy  of  Evelyn  Nurre.) 

Q.  So  you  have  lived  there,  then,  about  five  years 
before  the  accident?  A.     About. 

Q.     Four  or  five,  anj^way?  A.    Four. 

Q.  And  have  you  had  occasion,  I  assume  you 
have,  to  go  over  that  crossing?  [428]  A.     Yes. 

Q.     Many  times  before  this  accident? 

A.    Yes. 

Q.     In  the  car?  A.     Yes. 

Q.  And  you  are  familiar  with  the  fact  that  this 
is  the  main  line  of  the  Northern  Pacific? 

A.    Yes. 

Q.  Xow,  where  were  you  on  the  date  of  this  ac- 
cident ?  A.     In  my  yard. 

Q.     By  the  wa}',  at  that  time  were  you  acquainted 
with  Mr.  and  Mrs.  Everett? 
A.     Very  slightly. 
Q.    You  knew  who  they  were? 
A.     Yes,  b}^  sight. 

Q.  You  know  that  they  had  this  lovely  young 
daughter  Erna?  A.     Yes. 

Q.  Was  your  attention  in  any  manner  directed 
to  anything  unusual  up  at  that  crossing?  You  can 
answer  that  yes  or  no.  A.     Yes. 

Q.     And  what  attracted  your  attention? 

A.     The  noise,  the  tooting  of  the  train. 

Q.     Of  this  passenger  train?  A.     Yes.  [429] 

Q.  Now,  just  tell  the  Court  and  jury  generally 
what  vrhistle  signals,  if  any,  you  heard  on  that  date. 

A.  It  wasn't  exactly  a  signal,  it  was  just  a 
screamino'  of  the  whistle. 
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(Testimony  of  Evelyn  Nurre.) 

Q.  And  is  that  what  caused  you  to  go  up  to  the 
crossing  ? 

A.  I  went  up  on  the  Milwaukee  first  to  look  and 
see  what  the  trouble  was. 

Q.  Well,  you  heard  these  whistle  signals  on  dates 
prior  to  this  accident?  A.     Yes. 

Q.  These  whistle  signals  that  you  heard  on  that 
date,  were  they  the  same  or  partly  the  same  and 
partly  different  from  what  you  ordinarily  heard  in 
the  past? 

A.  I  don't  remember  whether  I  heard  the  regular 
whistle  for  a  crossing.  I  heard  the  unusual  whist- 
ling, what  drew  my  attention  w^as  the  unusual 
whistling. 

Q.    And  describe  that. 

A.  Well,  it  was  just  a  series  of  whistles,  not  like 
their  usual  signal.  It  was  several  whistles,  I  don't 
know  how  many. 

Q.     Plainly  audible  to  you,  were  they? 
A.     Very  plainly. 

Q.     I  assume  you  don't  know  the  location  of  the 
train  when  you  heard  these  whistles,  do  you? 
A.     No.  [430] 

Q.  Did  you  go  up  to  the  scene  of  the  accident? 

A.  Yes. 

Q.  Did  you  go  up  to  the  crossing  itself? 

A.  We  drove  out  our  lane  and  down  that  other 
lane  that  goes  west.  We  didn't  go  across  the  crossing. 

Q.  You  didn't  go  across  the  crossing? 

A.  No. 
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(Testimony  of  lilvelyn  Niirre.) 

Q.  Well,  did  you  go  up  to  the  front  end  of  the 
train  or  any  x>ortion  of  it? 

A.    Yes,  drove  up  to  the  front  end. 

Q.  I  assume  that  hy  the  time  you  got  there,  her 
body  had  been  removed,  had  it?  A.    Yes. 

Q.  Have  you  driven  an  automobile  over  that 
crossing  prior  to  this  time?  A.     Yes. 

Q.  With  reference  to  March  8,  1952,  had  you 
driven  it  over  immediately  prior  to  that  time,  the 
car  ?  A.     I'm  not  sure. 

Q.  Whether  you  drove  an  automobile  over  it  be- 
fore March  of  1952? 

A.  I  most  undoubtedly  drove  it  early  that  year, 
but  I  don't  remember  just  how  soon  before  the  ac- 
cident. 

Q.  Oh,  you  don't  recall  when  you  may  have  gone 
over  it  before  the  date  of  the  accident?  [431] 

A.     No. 

Q.  When  you  have  to  go  to  EUensburg,  you  have 
to  go  over  this  crossing,  do  you  not?  A.     Yes. 

Q.  Well,  can  you  tell  me  approximately  from 
the  average,  we'll  say,  whether  it  is  once  a  week 
or  more  or  less,  that  you  go  over  that  crossing  prior 
to  March  8,  1952? 

A.  On  an  average,  I  go  over  about  once  a  day, 
but  that  isn't  clear  to  EUensburg,  just  either  to  the 
highway,  to  the  school  bus. 

Q.  Well,  that  is  what  I  am  talking  about.  You 
average  once  a  day  going  over  that  crossing  prior  to 
March  8,  '52?  A.     Yes. 

Q.     What  would  be  the  reason  for  that? 
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A.  Taking  my  children  to  the  school  bus  or  pick- 
ing them  up  at  night  or  the  mail  box. 

Q.  Oh,  I  see.  Well,  then,  is  it  reasonable  to  as- 
sume that  3'ou  might  have  been  over  that  crossing 
the  day  before  the  accident,  which  was  a  Friday? 

A.     It  is  possible. 

Q.  Were  your  children  going  to  school  at  that 
time  ?  A.     Yes. 

Q.  What  have  you  to  say,  based  on  your  knowl- 
edge of  the  conditions  of  that  crossing  and  your 
travel  over  it,  [432]  what  have  you  to  say  as  to  its 
travel  condition,  whether  it  was  difficult  to  negotiate 
or  hard  to  negotiate  or  easy  to  negotiate,  or  what? 

Mr.  Etter:  I  will  object  to  that.  She  can  describe 
the  condition  of  the  crossing.  I  think  it  is  up  to  the 
jury  to  determine  otherwise,  your  Honor. 

The  Court:  Yes,  I  think  she  should  describe  the 
condition. 

Q.  (By  Mr.  McKevitt)  :  All  right,  you  describe 
the  condition  of  the  crossing  as  your  recollection  of 
it  was  immediately  before  this  accident,  having  in 
mind,  now,  the  planking  area  between  the  rails  and 
the  planking  on  either  side  of  the  rails  on  the  out- 
side? 

A.  Well,  I  never  took  a  close  look  at  it  to  know 
just  how  much  dirt  was  away  from  the  planks,  but, 
in  my  opinion,  I  don't  consider  it  a  good  crossing 
and  I  don't  consider  it  a  really  bad  crossing.  It  is 
just  an  average  crossing. 

Q.  An  average  country  crossing,  is  that  what 
you  would  call  it? 
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A.     That  is  what  I  would  call  it. 

Q.  Did  you  go  up  to  the  crossing  where  these 
people  were  congregated,  this  group  that  we  were 
talking  about,  Mrs.  Nurre?  A.     No.  [433] 

Mr.  McKevitt:    You  may  examine. 

Cross  Examination 

Q.  (By  Mr.  Etter)  :  Mrs.  Nurre,  you  undoubt- 
edly drove  over  the  crossing  at  different  times,  as 
I  gather  from  your  testimony?  A.     Yes. 

Q.  That  is,  before  March  the  8th.  At  that  time, 
that  is,  |}rior  to  March  the  8th,  Mr.  Nurre  was  using 
the  car  in  his  work,  wasn't  he? 

A.     We  have  a  truck  and  a  car. 

Q.     Oh,  I  see. 

A.  And  when  I  need  the  car,  I  have  the  car  and 
he  takes  his  truck. 

Q.     I  see. 

A.     But  he  don't  hold  a  steady  job. 

Q.  I  see.  I  was  talking  about  just  before  March 
the  8th  of  1952.  Did  you  have  both  of  those  cars 
then?  A.     "Well,  we  drove  up  in  our  car. 

Q.     Beg  your  pardon? 

A.     We  had  our  car  at  the  house  that  day. 

Q.  Yes.  Well,  I  mean  prior  to  March  the  8th  of 
1952,  for  some  months  prior,  did  you  have  hoih 
the  car  and  another  vehicle?  I'm  not  talking  about 
novv,  I'm  talking  about  back  then?  [434] 

A.     You  mean  have  we  always  had  those  two? 

Q.     Yes? 

A.     From  the  time  we  moved  on  the  place. 
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Q.  And  you  liave  always  had  the  two  and  used 
them?  A.     We  have  a  truck  and  ear. 

Q.     And  used  them  .^  A.     And  used  them. 

Q.  Fine.  Now,  the  approach  that  you  make  to 
the  crossing  is  from  a  different  directional  approach 
than  that  made  on  the  highway  that  constitutes — 
or  the  road  that  runs  past  the  Everett  house  and 
the  Klocke  house,  is  that  right  ?  A.     Yes. 

Q.  And  am  I  correct  in  saying  that  as  you  come 
down  to  go  across  the  crossing,  your  approach  as 
you  come  onto  the  crossing  is  almost  a  direct  right 
angle  approach? 

A.  Right  straight  to  the  crossing?  No,  it  is  this 
way  (indicating). 

Q.     Beg  pardon? 

A.  You  slant  this  way,  like  they  slant  that  way, 
to  the  railroad  crossing. 

Q.     When  you  come  onto  the  crossing? 

A.    Yes. 

Q.  In  other  words,  you  drive  on  the  right  side 
of  the  crossing,  is  that  correct?  [435] 

A.     It  comes  up  to  the  crossing  at  a  slant. 

Q.  This  scale  as  it  is  marked  here,  Mrs.  Nurre, 
is  indicated  20  feet  to  the  inch,  and  when  you  come 
up  on  the  right  side  of  the  highway,  do  you  go 
across  it  at  a  slant,  or  do  you  go  across  it  more 
straight  than  coming  up  around  this  way  (in- 
dicating) ? 

A.     I  would  say  I  go  across  at  a  little  slant. 

Q.     A  little  slant,  but  what  I  am  getting  at,  you 
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drive  on  the  right  side  of  your  highway,  is  that 

correct,  on  the  right  side  of  this  highway'? 

A.     Right  side  of  my  lane? 

Q.     Yes,  you  drive  in  your  right  lane,  do  you  not? 

A.     There  is  only — it  is  only  one  car  width. 

Q.  Yes.  And  when  you  come  uj)  to  the  crossing 
thuswise,  you  have  an  area 

A.     Not  that  much  of  an  area,  no. 

Q.  Beg  your  pardon?  You  don't  have  that  much 
of  an  area?  A.     No. 

Q.  Well,  this  road  that  comes  up  from  the 
Everetts,  is  that  the  same  width  as  your  road? 

A.     Ours  is  smaller. 

Q.  Yours  is  smaller.  About  half  as  large,  would 
you  say?  A.     Yes,  it  is  a  private  lane. 

Q.  It  is  a  private  lane.  But  you  don't  think  there 
is  this  much  room  up  here  as  you  come  onto  the 
crossing?  [436] 

A.  No,  not  enough  to  get  uio  on  the  tracks, 
straight  to  the  tracks,  no. 

Q.  I  see.  Does  your  car  come  on  there  at  the  same 
angle  as  the  Everett  car?  I  mean,  the  opposite  way, 
but  about  the  same  degree  of  angle? 

A.  I  wouldn't  say  it  was  quite  as  much  of  a  slant 
as  theirs. 

Q.    Not  quite  as  much,  is  that  right  ? 

A.     No,  I  don't  think  so. 

Q.  And  isn't  it  a  fact  now  that  there  is  a  new 
portion  of  highway,  following  my  finger  (indicat- 
ing), that  has  been  built  this  way  and  down  that 
Avay  ?  A.     Yes. 
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Q.     Is  that  correct?  A.     Yes. 

Q.  Showing  you  this  exhibit,  which  is  the  De- 
fendant's Exhibit  marked  31,  Mrs.  Nurre,  will  you 
examine  that  for  a  moment,  please? 

Is  that  a  fairly  accurate  representation  of  the 
crossing  area?  A.     Yes. 

Q.  And  could  you  tell  me  there  about  where  it 
would  appear  on  the  first  picture  of  the  panoramic 
view,  where  your  road  comes  into  that  ? 

A.     Right  here  (indicating).  [437] 

Q.     Beg  your  pardon?  A.     Right  there. 

Q.     Is  that  where  your  road  comes  in? 

A.     Uh-huh. 

Q.     And  turns  onto  the  crossing? 

A.  Yes,  right  straight  up  right  there  to  the  cross- 
ing. 

Q.  All  right,  thank  you.  In  other  words,  it  is  that 
open  space  just  beyond  the  telephone  pole  that  ap- 
pears on  the  left?  A.    Yes. 

Q.  Now,  showing  you  the  Defendant's  Exhibit 
No.  30,  Mrs.  Nurre,  just  examine  it  for  just  a 
moment  so  you  can  acquaint  yourself  with  the  view. 
It  is  a  ])anoramic  view,  see.  A.     Uh-huh. 

Q.  Coming  from  the  crossing  in  this  direction  up 
to  the  overpass. 

Could  you  tell  me  whether  you  see  any  portion 
there  of  the  road  that  goes  toward  your  place? 

A.     This  one  right  here  (indicating). 

Q.  That  one  right  there.  In  other  words,  that  is 
off  to  the  far  left,  is  it  not,  of  the  first  panoramic 
picture  on  Exhibit  30?  A.     Yes. 
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Q.     This  is  Exiiibit  30.  [438] 

A.     There  is  two  roads. 

Q.  There  is  two  roads,  one  of  them  goes  directly 
X)arallel  to  the  railroad  track  and  the  other  one  goes 
back  in  the  direction  indicated  on  the  chart? 

A.     Yes. 

Q.  That's  fine.  Now,  do  you  notice  in  this  picture 
the  condition  of  the  planking  and  the  roadway  over 
to  the  right  side  of  the  picture?  A.    Yes. 

Q.  Is  there  some  difference  between  that  and  the 
condition  over  on  the  other  side  where  you  come 
onto  the  highway?  A.    Yes. 

Q.  And  what  is  the  difference,  if  you  will  tell  the 
jury? 

A 
side 

Q 

A 

Q 

A 

Q 

A 

Q 


The  gravel  has  been  knocked  away  from  this 

From  that  side.  And  over  on  this  side? 
It  is  practically  level. 
It  is  practically  grade  level? 
Uh-huh. 

That  is  the  approach  that  you  have? 
Yes. 

Isn't  that  correct  ?  A.    Yes. 

Mr.  Etter:    That  is  all,  thank  you.  [439] 

Redirect  Examination 
Q.  (By  Mr.  McKevitt) :  The  knocking  away  of 
that  gravel,  state  whether  or  not  it  is  a  fact  that 
at  that  time  of  year,  trucks  going  over  there  will 
continually  break  that  gravel  down ;  isn't  that  cor- 
rect ?  A.    Yes. 
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Mr.  McKevitt:    That  is  all. 

The  Court:    Any  other  questions? 

Mr.  Etter:     Xo  questions,  your  Honor. 

Mr.  McKevitt:     Can  Mrs.  Nurre  be  excused? 

Mr.  Etter:    Yes. 

(Witness  excused.) 

Mr.  McKe^'itt:  I  would  like  to  call  Mr.  Scobee 
for  a  few  questions. 

FRANCIS  WILLIAM  SCOBEE 
called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  pre\dously  sworn,  resumed  the  stand  and  testi- 
fied further  as  follows: 

Direct  Examination 

Q.  (By  Mr.  McKevitt) :  You  are  the  engineer 
who  was  in  charge  of  this  train  on  that  date  and 
you  have  already  been  sworn  to  testify?  [440] 

A.     Yes,  sir. 

Q.  Mr.  Scobee,  you  observed  Mr.  Everett  in  the 
courtroom  and  do  you  recall  him  now  ?  Do  you  recall 
seeing  that  gentleman  on  the  day  of  this  accident 
immediately  following?  A.     Yes,  sir. 

Q.     Keep  your  voice  up,  please.  A.     Yes. 

Q.     Where?  A.     Right  after  the  accident. 

Q.     And  did  you  have  a  conversation  with  him? 

A.  Yes,  he  mentioned  something  and  I  seen 
somebody  nod  their  head  to  me  and  he  come  over 
and  started  talking  to  me. 

Q.     What  was  the  conversation? 

A.    Well,  the  first  thing  he  did,  he  said 
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Mr.  Connelly:  May  I  interrupt  and  ask  who  the 
conversation  was  with? 

Mr.  McKevitt:     ^Ir.  Everett. 

A.     Mr.  Everett. 

Mr.  Connelly:     Thank  you. 

xV.  Mr.  Everett  said,  to  my  best  recollection,  at 
that  time,  "I  told  her,  'Watch  out  for  that  passenger 
train;'  that  it  hadn't  came  yet  when  she  asked  me 
to  use  the  truck."  And  he  says,  "Then  shortly  after- 
wards," [441]  he  says:  "I  heard  the  train  w^histle," 
then  he  says,  "short  blasts,"  and  he  says,  "That  is 
when  I  knew"  there  was  something  wrong." 

Q.  (By  Mr.  McKe^dtt)  :  Now,  in  connection  with 
the  latter  statement,  did  he  state  anything  as  to 
what  experience  he  had  had  in  the  past  with  hearing 
whistle  signals  of  that  character  or  something  like 
that? 

A.  Well,  something  about — now  it  is  a  little 
vague — but  he  said,  mentioned  something  about 
short  blasts  of  a  whistle  was  a  kind  of  warning  that 
farmers  had  had  that  livestock  or  something  on  the 
track.  It  was  something  to  that  effect. 

Q,  Well,  was  his  attitude  toward  you  on  that 
date  one  which  in  any  wise  indicated  that  he  felt 
that  you  had  done  something  you  shouldn't  have 
done  or  failed  to  do  something  you  should  have 
done  ? 

Mr.  Etter:    Object  to  that. 

The  Court:  Sustain  the  objection  to  that  as  to 
what  his  attitude  was. 

Q.    (By  Mr.  McKevitt)  :    Did  he  ask  you  at  that 
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time  as  to  whether  or  not  you  had  sounded  the 

whistle  signals'? 

Mr.  Etter:  Just  a  minute,  I  am  going  to  object. 
They  are  all  leading.  If  counsel  wants  to  ask  about 
a  conversation,  that's  all  right.  I  will  object  on  that 
ground.  If  he  wants  to  talk  about  a  conversation, 
that's  fine.  [442] 

The  Court:  Yes,  I  think  you  should  ask  what 
his  conversation  was. 

Q.  (By  Mr.  McKevitt) :  Well,  have  you  covered 
now  in  its  entirety,  so  far  as  you  recall,  the  con- 
versation you  had  with  Mr.  Everett*? 

A.     That  is  about  it,  yes. 

Q.     All  right. 

A.     As  far  as  I  can  remember. 

Q.  Now,  I  believe  you  testified  yesterday  as  to 
your  previous  experience  in  operating  a  passenger 
train  over  that  area?  A.     Yes,  sir. 

Q.  And  how  many  times  did  you  say  you  had 
operated  this  same  train  over  that  area  before  the 
accident  ? 

A.  Well,  this  specific  train  about  12  or  15  times, 
something  like  that. 

Q.     As  an  engineer?  A.     Yes,  sir. 

Q.  Had  you  ever  been  on  it  in  the  capacity  of  a 
fireman  ?  A.     Yes. 

Q.     And  over  what  period  of  time? 

A.  This  specific  train,  I  fired  that  passenger  job 
for  about  a  year. 

Q.     About  a  year  prior  to  the  accident? 

A.    Prior  to  my  engineer's  seniority.  Oh,  it  is 
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about  a   [443]  year.  Sometimes  it  varies  and  you 
catch  them  jobs  off  the  extra  board,  too,  as  a  fire- 
man. 

Q.  When  you  speak  of  the  extra  board,  you  are 
referring  now  to  what  is  connected  with  seniority 
in  railroad? 

A.  That's  right.  The  younger  you  are  in  your 
capacity  as  a  fireman  or  engineer,  you  work  the 
extra  board.  You  haven't  the  seniority  to  hold  a 
regular  job,  in  other  words. 

Q.  The  younger  you  are,  the  more  you  get 
bumped  by  an  older  engineer  in  point  of  seniority, 
is  that  what  you  mean?  A.     That's  right. 

Q.  Now,  for  the  purpose  of  defendant's  case, 
when,  if  at  all,  did  you  begin  sounding  of  the  whistle 
as  you  approached  that  crossing? 

A.  Immediately  at  the  whistle  ]Jost  or  close 
thereafter. 

Q.  And  the  whistle  i^ost  is  shown  in  some  of 
these  photographs  here  in  evidence,  is  it  not? 

A.     Yes,  it  is. 

Q.  And  what  w^as  the  standard  crossing  whistle 
used  by  the  Northern  Pacific  Railway  Company  at 
that  time  and  prior  thereto? 

A.  Over  all  crossings,  it  is  two  longs,  a  short  and 
a  long,  and  the  long  blast  will  be  carried  over  the 
crossing.  [444] 

Q.  The  last  long  blast  has  to  be  carried  over  the 
crossing?  A.     That's  right. 

Q.  Mow,  Yvlir.t  portion  of  that  signal  did  you  give 
on  that  date? 
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A.  I  only  got  to  sound  two  whistles  that  I  can 
recall,  and  that  was  immediately  after  passing  the 
whistle  jjost.  I  sounded  one  long  whistle,  then  a 
small  pause,  and  then  another  long  whistle,  and  then 
this  truck,  the  top  of  this  truck  came  into  view 
around  the  pillars  of  the  Milwaukee  viaduct. 

Q.  AVell,  that  is  the  pillars  of  the  Milwaukee 
viaduct  that  you  went  under? 

A.     I  hadn't  got  to  the  Milwaukee  viaduct  yet. 

Q.  When  you  say  this  truck  came  under  what, 
the  Milwaukee  viaduct? 

x\.     Came  into  view  to  my  left. 

Q.     Oh,  to  your  left  ? 

A.  Came  into  view  to  my  left  from  my  point  of 
view  on  my  engine,  to  the  left  of  the  Milwaukee 
pillars  that  are  up  against  our  rail. 

Q.     I  see. 

A.    On  the  left-hand  side. 

Q.  At  the  time  when  you  first  saw  the  truck,  did 
you  estimate  yesterday — I  think  you  did — the  dis- 
tance you  [445]  believed  it  was  from  the  crossing? 

A.     I  can't  pin  point  any  distance. 

Q.  Well,  we  are  not  asking  you  to  pin  point, 
Frank.  You  are  entitled 

A.  I  hadn't  arrived  at  the  viaduct  quite  yet 
when  the  truck  came  into  view. 

Q.  Well,  but  what  I  am  getting  at  is  this:  How 
far,  in  your  present  opinion,  was  the  truck  from 
the  crossing  when  you  first  saw  it? 

A.  Well,  the  truck,  I  would  estimate  about  25 
feet. 
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Q.  Yes.  And  when  you  first  saw  it,  it  was  mov- 
ing, was  it;  is  that  your  testuuony  ? 

A.     It  was  moving. 

Q.  And  what  did  you  estimate  its  rate  of  speed 
to  have  been? 

A.  Well,  it  was  a  slow  speed,  I  couldn't  say  how 
fast,  but  it  was  a  slow  speed. 

Q.     Was  it  10  miles  an  hour  or  less  ? 

A.     I  imagine  it  was  10  miles  or  less. 

Q.  10  miles  or  less.  Now,  as  it  approached  that 
crossing,  did  it  continue  at  that  rate  of  speed  or  any 
rate  of  speed,  or  did  it  come  to  a  stop,  or  what  did 
it  do? 

A.     It  came  to  a  kind  of  a  stop  at  the  crossing. 

Q.  And  at  the  time  it  came  to  a  stop,  was  any 
portion  of  the  truck  on  that  crossing?   [446] 

A.     No,  it  was  clear  of  the  crossing. 

Q.  When  you  first  saw  it  approaching  the  cross- 
ing at  this  25  foot  distance,  what,  if  anything,  did 
you  do  with  reference  to  your  brakes? 

A.     I  set  the  brakes. 

Q.  Well,  in  what  manner,  what  kind  of  an  ap- 
plication was  it? 

A.  I  never  looked  to  see  how  much  apijlication 
I  made,  I  just  made  an  application  of  the  brakes. 

Q.  Well,  what  do  you  call  it  ?  Was  it  dynamiting 
or  service  application  ? 

A.     No,  a  service  application. 

Q.  All  right.  And  then  after  this  truck  came  to 
a  stop,  what,  if  anything,  did  you  do?  Did  you  re- 
lease the  brakes?  A.     I  released  the  brakes. 
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Q.  That,  if  I  imderstand,  would  enable  you  to 
regain  speed?  A,     Regain  speed,  yes. 

Q.  Now,  what  is  the  next  thing  you  did,  if  any- 
thing, with  reference  to  braking? 

A.  Well,  when  I  seen  this  truck  in  a  bucking 
motion  start  up  on  the  crossing,  well,  all  I  had  left 
to  do  was  start  shutting  my  throttle  of£  and  grab  a 
dynamite. 

Q.  When  the  truck  started  this  bucking  motion, 
was  it  [447]  still  clear  of  the  crossing  or  was  it  on 
the  crossing? 

A.     It  was  bucking  up  on  the  crossing. 

Q,  It  was  bucking  up  onto  the  crossing.  All  right. 
And  then  is  that  when  you  dynamited? 

A.     Close  after  that. 

Q.     Now 

A.    There  is  things  that  I  have  got  to  go  through. 

Q.     All  right.  A.     Takes  a  little  time. 

Q.  Let's  get  at  that  right  now.  By  the  way,  in 
that  train  at  that  time,  you  are  sitting  right  up  in 
the  front,  are  you  not?  A.    Yes,  sir. 

Q.     You  and  the  fireman?  A.    Yes,  sir. 

Q.     A  speedometer  on  the  train? 

A.     Yes,  sir. 

Q.     Where  is  that  speedometer  located? 

A.     Down  and  to  my  left. 

Q.  Down  to  your  left.  Now,  what  instruments  or 
mechanical  dcA^ces  are  there  there  that  have  to  do 
with  the  operation  of  that  train  by  you? 

A.     I  have  my  throttle  stand  to  my  left  and  down. 

Q.    All  right.  A.     Throttle  stand.  [448] 
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Q.     Your  throttle  stand  to  your  left  and  down? 

A.    That's  right. 

Q.    What  is  the  purpose  of  the  throttle? 

A.  That  is  to  run  my  locomotive  to  pull  the  train 
with. 

Q.     To  keep  it  going?  A.    Yes,  sir. 

Q.  Does  it  have  anything  to  do  with  increasing 
or  decreasing  of  speed? 

A.  Yes,  you  have  throttle  notches  on  there.  You 
start  from  idle  position,  1  to  3,  right  up  to  8  posi- 
tion. 

Q.  All  right,  that  is  one  gadget,  we'll  call  it. 
What  is  the  other  one  you  have  to  use? 

A.     You  have  your  automatic  brake  valve. 

Q.     Where  is  your  automatic  brake  valve? 

A.  I'hat  is  up  in  the  right-hand  corner  on  my 
right. 

Q.     What  else  do  you  have? 

A.    And  you  have  your  independent  brake  valve. 

Q.  Now,  you  stated  that  you  gave  the  two  long 
blasts;  you  didn't  get  into  the  short  and  the  long, 
did  you?  A.     No. 

Q.  And  that  is  when  you  decided  to  dynamite  the 
train,  was  it? 

A.  No,  that  is  when  I  made  an  application  of 
the  brakes,  when  this  truck  appeared  into  my  view 
to  my  left. 

Q.     That  is  the  first  time [449] 

A.  I  had  to  let  go  of  the  whistle  to  get  down 
and  start  figuring  I  might  be  in  an  emergency, 
started  shutting  the  throttle  off  and  I  set  the  air 
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with  my  right  hand,  so  I  had  to  let  go  of  the  whistle. 

Q.  Then  what  different  maneuvers  did  you  go 
through  there  from  the  time  you  saw  this  truck 
until  you  ceased  making  maneuvers? 

A.  Well,  I  have  to  pull  the  whistle  with  my  left 
hand. 

Q.     Go  ahead. 

A.  I  had  to  drop — come  down  to  the  throttle  and 
come  up  here  with  my  right  hand  for  air  (indicat- 
ing). That  is  my  train  line  air  for  my  train. 

Q.  After  you  make  the  dynamite,  is  that  a  full 
application  ? 

A.  A  dynamite  is  when  you  have  dumped  all  the 
air. 

Q.     Dump  all  your  air?  A.     That's  right. 

Q.    And  then  that's  all  you  can  do? 

A.     That's  all,  you  just  sit  there. 

Q.    And  pray?  A.     That's  right. 

Q.  By  the  way,  what  is  the  fact  as  to  whether 
or  not  in  connection  with  mile  posts  in  that  area, 
that  Ellensburg  is  Mile  Post  0 ;  is  that  correct  ? 

A.     Mile  Post  0  at  the  depot,  yes.  [450] 

Q.  Mile  Post  0  at  the  depot.  With  reference  to 
the  speed  tape,  was  there  a  speed  tape  on  that  engine 
on  that  date,  that  Diesel?  A.     Yes,  sir. 

Q.  Do  you  know  where  that  speed  tape  is  lo- 
cated ? 

A.     Right  in  behind  the  speedometer,  locked  up. 

Q.  Do  you  have  anything  to  do  with  putting  it  in 
or  taking  it  out? 

A.     Can't  touch  it,  it  is  locked. 
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Q.     Did  you  ever  have  any  keys  to  it? 

A.     Xo,  sir. 

Q.  Mr.  Scobee,  I  don't  recall  yesterday  whether 
you  were  asked  about  your  maximum  speed  as  you 
approached  that  crossing  and  before  you  had  any 
knowledge  of  this  truck. 

A.  Well,  the  maximum  speed  in  that  district  was 
70  miles  an  hour. 

Q.     You  were  permitted  70?  A.    Yes,  sir. 

Q.  Well,  do  you  recall,  have  you  any  independ- 
ent recollection,  what  your  maximum  speed  v/as  as 
you  api3roached  the  overpass  of  the  Milwaukee? 

A.  Well,  sir,  the  last  time  I  looked  was  approach- 
ing the  vv'histle  post,  was  60  miles  an  hour,  and  after 
leaving  there  I  had  to  set  this  air  and  release,  every- 
thing was  [451]  attention  on  this  truck,  so  I  didn't 
look  again. 

Q.  In  other  words,  the  speed  tape  itself  would 
indicate  ? 

A.  The  speed  tape  is  the  only  thing  I  could  go 
by  when  I  got  in. 

Mr.  McKevitt :    That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Etter) :  Mr.  Scobee,  didn't  you  tes- 
tify here  yesterday  under  my  examination  that  your 
train  reached  a  speed  of  64  miles  an  hour? 

A.  You  asked  me  what  the  tape  showed,  I  think, 
sir,  didn't  you  ? 

Q.     I  asked  you  what  speed  you  were  going? 

A.     I  believe  you  asked  me  what  my  last  speed 
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was  that  I  remember,  and  I  think  I  said  that  the  last 
time  I  recollect  was  at  the  whistle  post  at  60  miles 
an  hour. 

Q.    Well,  where  were  you  going  64  miles  an  hour  ? 

A.  Well,  as  far  as  I  knew  was  what  the  tape 
showed  when  I  got  into  the  office  in  Seattle  when 
they  took  the  tape  out. 

Q.     At  what? 

A.  The  highest  speed  I  went  was  64  miles  an 
hour. 

Q.     Where?  A.    Around  the  viaduct.  [452] 

Q.     Beg  your  pardon? 

A.  Around  the  viaduct  and  immediately  before 
I  dynamited  the  train. 

Q.  In  other  words,  just  near  the  viaduct  you 
were  going  64  miles  an  hour?  A.     Yes,   sir. 

Q.    Beg  your  pardon? 

A.  Yes,  sir,  right  around  that  vicinity.  I  never 
scaled  it  out,  all  I  know  is  what  the  tape  showed, 
and  my  maximum  speed  in  the  whole  distance  be- 
tween Ellensburg  and  there  was  64  miles  an  hour. 

Q.  Well,  you  say  that  at  the  whistle  post  you 
were  going  60?  A.     Yes,  sir. 

Q.    Beg  your  pardon?  A.     Yes,  sir. 

Q.  And  at  the  viaduct,  just  before  the  viaduct, 
64?  A.    Yes,  sir. 

Q.     Is  that  correct? 

A.     Some  place  around  in  there. 

Q.  You  picked  up,  then,  4  miles  of  speed  in  ap- 
proximately 520  feet  or  before  that,  is  that  correct  ? 


Ernest  Everett  389 

(Testimony  of  Francis  William  Scobee.) 

A.  Could  be  right  around  in  there,  yes.  I  never 
pin  pointed  on  it  down. 

Q.     Beg  your  pardon?  [453] 

A.  I  couldn't  pin  point  on  it  down;  all  I  know 
my  speed  tape  showed  the  maximum  speed  before 
the  accident  was  64  miles  an  hour. 

Q.     64  miles  an  hour?  A.     Yes. 

Q.  And  that  was  just  at  the  crossing  the  over- 
pass ? 

A.  Right  around  the  viaduct  or  there  close  to 
it. 

Q.  But  you  looked  yourself  at  the  whistle  post 
and  it  was  60  then? 

A.  It  was  right  around  the  vicinity  of  60  miles 
an  hour,  yes. 

Q.  I  see.  When  previous  to  the  time  that  you 
looked  at  it  at  the  whistle  post  had  you  observed 
your  speed? 

A.     Before  I  reached  the  speed  of  60? 

Q.    Yes? 

A,  Well,  I  had  a  slow  order  two  miles  out  of 
Ellensburg. 

Q.    Yes? 

A.     Of  35  miles  an  hour  over  a  bridge. 

Q.     That's  correct. 

A.  And  I  carried  that  speed,  oh,  about  a  quar- 
ter of  a  mile  until  I  got  the  rear  end  of  my  train 
over  it,  then  I  increased  my  speed. 

Q,  In  other  words,  when  you  got  out  of  thc^ 
slow  zone  of  two  miles,  you  would  still  have  about 
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two  miles  more  to  go  to  get  to  the  crossing  1  [454] 

A.    And  I  started  picking  up  my  speed  again. 

Q.    You  started  picking  up  your  speed? 

A.     Yes. 

Q.    When  did  you  pick  it  up  to  50  miles  an  hour  ? 

A.  I  couldn't  tell  you  unless  I  had  the  tape. 
There  is  an  area  in  there,  you  check  your  speed  as 
you  are  going  along,  but  to  pick  out  a  certain  area 
where  you  are  doing  it,  I  couldn't  tell  you  that. 

Q.  Am  I  correct  in  assuming,  then,  that  the  only 
recollection  that  you  have  here  on  the  manner  of 
your  miles  per  hour  is  this:  That  you  kept  your 
mileage  per  hour  undei*  35 

A.     Over  this  bridge. 

Q.  You  went  in  and  came  out  of  the  speed  zone 
at  35  miles  an  hour,  and  then  for  the  next  stretch 
of  approximately  two  miles  you  can  only  be  sure 
of  two  particular  points  of  your  speed — one  at 
the  whistle  post,  when  you  saw  that  it  was  60  miles 
an  hour,  and  the  other  when  the  tape  was  ex- 
amined which  showed  you  going  64  miles  an  hour 
just  before  you  got  to  the  underpass — are  the  only 
two  you  recall  now? 

A.  Well,  sir,  you  can't  run  a  locomotive  and 
watch  ahead  of  you  and  keep  your  eye  glued  to 
the  speedometer,  either. 

Q.     I  am  asking [455] 

Mr.  McKevitt:     Go  ahead. 

Mr.  Etter:    Just  a  minute 

Mr.  McKevitt :    He  hasn  't  finished  his  answer. 

Mr.  Ettor:     Tie  isn't  answering  my  question.  I 
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am  not  asking  for  an  explanation,  if  he  cares  to 

give  it,  I  am  asking  if  he  didn't 

The  Court:     What  was  the  question? 
(The  question  was  read.) 

The  Court:    Do  you  understand  the  question? 

A.    Yes,  sir. 

The  Court:    All  right,  you  may  answer. 

A.  In  running  a  locomotiA^e  and  rimning  it  over 
a  period 

Mr.  Etter:     That  is  not  responsive. 

The  Court:  Counsel  is  entitled  to  have  an  an- 
swer. Then  Mr.  McKevitt  can  bring  out  the  ex- 
planation. 

Mr.  McKevitt:  If  that  is  the  fact,  answer  yes; 
if  it  isn't,  answer  no. 

A.     Yes,  I  guess.  Three  years  ago. 

Q.  (By  Mr.  Etter) :  All  right.  I  think  your 
testimony  was,  too,  under  examination  by  Mr.  Mc- 
Kevitt, that  on  this  particular  day,  I  think  your 
statement  was  to  this  effect:  Immediately  or  close 
thereafter,  referring  to  the  time  you  first  blew  a 
whistle,  you  were  referring  to  the  whistle  post,  am 
I  correct? 

A.  Immediately  around  the  vicinity  or  there 
close  after.  [456] 

Q.  Or  close  thereafter,  that  is  a  fair,  correct 
statement  ? 

A.     Started  to  blow  my  first  whistle,  yes. 

Q.  And  your  signal  was  two  longs,  a  short,  and 
then  a  long  that  3^ou  carry  across  the  crossing? 

A.     That 


392        Xorthern  Pacific  Failwajj  Company  vs. 

(Testimony  of  Francis  William  Seobee.) 

Q.     I  mean,  that  is  ordinarily  your  rule? 

A.     That  is  the  rule  for  the  crossing  whistle. 

Q.  Rule  for  the  crossing  whistle.  On  this  date,  as 
I  understand,  the  only  whistling  from  your  locomo- 
tive was  the  first  two  longs?  A.     That's  right. 

Q.     Beg  your  pardon? 

A.     That's  right,  that's  all  I  blew. 

Q.  I  see,  and  that's  all  that  you  blew.  Then 
when  was  the  next  whistle  blo^Yn  that  you  heard? 

A.  Immediately  after  it  showed  that  this  truck 
was  going  on  the  crossing,  my  fireman  jumped 
up 

Q.     When  was  that? 

A.  Immediately  when  I  had  seen  an  emergency 
with  this  truck  coming  up,  I  had  to  let  go  of  the 
whistle  and  go  dovm  for  my  air.  I  had  already  set 
the  application  and  released  it. 

Mr.  McKevitt:  You  are  talking  too  fast,  I  can't 
follow  you. 

A.  When  the  truck  momentarily  stopped,  I  re- 
leased the  air  [457]  and  reached  up  for  the  whistle 
again,  and  the  truck  vstart^d  picking  up  onto  the 
track,  so  I  had  to  go  for  my  throttle  and  my  brake 
as^ain,  and  the  fireman,  he  jumped  up  and  started 
tooting  the  whistle. 

Q.     (By  Mr.  Etter) :     If  I  understand 

A.  That  was  immediately  after  going  under  the 
viaduct  or  right  around  in  there  some  place. 

Q.  If  I  imderstand  you  correctly,  then,  what 
you  did,  you  gave  two  longs A.    Yes,  sir. 

Q.  And  then  you  reached  for  your  air,  is  that 
correct?  A.     Mv  throttle  and  mv  air. 
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Q.     Your  throttle  and  your  air? 

A.  My  throttle  is  down  here  and  my  air  is  up 
here  (indicating). 

Q.  That's  correct.  What  did  you  do  at  that  time, 
how  much  air'?  Did  you  give  a  service  application? 

A.  A  service  application,  the  amount  I  don't 
know. 

Q.     That  was  before  you  were  under  the  viaduct? 
A.     It  was  to  slow  down  the  train,  anyway. 
Q.     That  was  before  you  were  under  the  viaduct? 
A.     Before    I    reached    under    the    viaduct,    ap- 
proaching to  it. 

Q.  Then  when  did  you  release  the  service  appli- 
cation ? 

A.  Well,  it  was  around  the  viaduct  there  some 
place. 

Q.  Around  the  viaduct.  And  then  did  you  reach 
up  after  [458]  you  released  it  and  continue  your 
whistling  ? 

A.  I  reached  up  to  start  the  whistle  again.  After 
setting  the  air  brake  back  to  running  position  with 
my  right  hand  and  putting  my  left  hand  down  to 
the  throttle  again,  I  reached  up  to  start  the  whistle 
again  when  the  emergency  come  up  with  the  girl 
going  onto  the  track,  and  I  had  to  start  over  the 
procedure  again,  and  the  fireman  in  the  meantime 
had  jumped  up  and  started  tooting  the  whistle  in 
a  frantic  way  to  try  to  get  him  off  the  track. 

Q.    Do  you  know  how  many  times  he  tooted  it? 

A.  I  couldn't  tell  you.  It  was  one  of  those  mo- 
ments where  everything  was  quick  and  I  couldn't 
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tell  you  how  many  times.  I  know  he  blowed  the 

whistle,  but  how  many  tunes,  I  don't  know. 

Q.  All  right.  So  if  we  have  it  right,  that  there 
were  two  long  blasts  blown  at  the  whistle  stop  and 
before  you  got  to  the  viaduct? 

A.    Before  I  got  to  the  viaduct,  yes. 

Q.  All  right.  Now,  do  you  recall  when  it  was  or 
where  you  were,  can  you  give  an  approximation 
of  where  you  were  from  the  crossing,  the  grade 
crossing,  when  the  emergency  arose  and  the  fire- 
man jiunped  up  and  started  to  pull  the  whistle  and 
you  pulled  off  or  pushed  off  the  throttle,  I  guess  it 
is,  and  pulled  on  your  brake?  [459] 

A.  To  tell  just  exactly  where  I  was  at,  I  can't 
tell  you.  When  an  object  like  that  comes  on  there, 
you  don't  look  to  the  side  or  get  any  idea  where  you 
are,  you  have  just  got  your  eyes  pin  pointed  on  this 
one  object.  And  it  was  in  the  vicinity  of  the  viaduct 
or  close  after,  but  I  couldn't  pin  point  the  footage 
or  anything  like  that,  because  all  I  know,  I  had  my 
eyes  on  that  object,  and  that's  all  I  can  tell  you. 

Q.  This  car  that  you  saw  down  there,  the  emer- 
gency, did  it  drive  right  out  on  the  track? 

A.     No,  it  bucked  its  way  onto  the  track. 

Q.    How  far  did  it  buck? 

A.  It  got  the  front  wheels  on  one  rail  and  the 
hind  wheels  on  the  other  rail. 

Q.  From  a  distance  of  how  far  back,  in  other 
words,  south  of  that  point? 

A.  It  was  clear  of  the  outside  rail  when  it  first 
paused  at  the  track. 
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Q.  It  was  clear  of  the  outside  rail.  By  that  you 
mean  it  was  clear  of  the  rail 

A.     On  the  south  side. 

Q.    Rail  indicated  as  south?  A.    Yes. 

Q.    How  much  was  it  clear  of  that  rail? 

A.  In  footage,  I  couldn't  say.  Eight  foot  would 
clear,  [460]  10  foot  would  clear,  but  I  couldn't  tell 
you  in  footage  just  how  far  it  was  away. 

Q.  Well,  it  was  more  than  a  foot  of  six  inches, 
something  like  that?  A.     Yes. 

Q.     I  mean,  a  recognizeable 

A.     It  was  recognizeable  to  me  that  it  was  clear. 

Q.     And  you  saw  it  buck,  is  that  right? 

A.  You  could  see  it  in  a  jerking  motion  coming 
up  on  the  track. 

Q.  You  could  see  it  in  a  jerking  motion  coming 
up  on  the  track.  And  it  was  that  position,  then,  it 
was  that  you  gave  an  emergency,  is  that  right? 

A.  It  was  right  around  the  viaduct  there  some 
place. 

Q.     Around  the  viaduct? 

A.  Right  around  the  viaduct.  In  footage,  I  don't 
know  how  far  I  was  from  the  crossing. 

Q.  Well,  as  you  got  to  the  viaduct,  it  is  my 
understanding  that  you  gave  a  service  application 
and  you  had  to  go  through  all  of  these  motions  of 
release? 

A.     This  was  apjoroaching  the  viaduct. 

Q.     Beg  your  pardon? 

A.  This  was  approaching  the  viaduct  that  I 
set  this  air. 
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Q.    Well,  approaching  the  viaduct. 

A.  And  I  was  releasing  it,  probably,  you  would 
say,  going  under  the  viaduct  there,  close  to.  [461] 

Q.  All  right.  Approaching  the  viaduct  and  when 
you  got  to  the  whistle  post,  you  were  then,  in  ac- 
cord with  Mr.  Adams'  statement,  who  was  your 
engineer,  you  were  then  approximately  a  distance 
of  500 — he  said  it  was  687  feet  from  the  middle  of 
the  viaduct  to  the  crossing,  the  grade  crossing,  Mr. 
Adams  testified. 

A.     I  understood  him  to  say  something  like  that. 

Q.  And  he  also  indicated  that  the  whistle  post 
was  1,323  feet  east  of  the  crossing,  which,  of  course, 
would  make  the  whistle  post  636  feet  east  of  the 
viaduct,  middle  of  the  viaduct,  is  that  correct? 

A.     That  should  be. 

Q.  All  right.  Now,  you  said  that  you  pulled  your 
whistle  at  or  about  the  place  where  the  mile  post 
or  where  the  wiiistle  post  was  indicated  by  the  side 
of  the  track  as  indicated  in  the  pictures'? 

A.    Yes,  sir. 

Q.  That  is  correct.  That  you  only  had  an  op- 
portunity to  pull,  I  think  it  was  two  longs? 

A.  Two  long  whistles  is  all  I  can  recall  pulling 
myself. 

Q.  And  your  testimony  was  the  other  day  that 
your  long  whistles  were  about  two  seconds  with 
about  a  two  second  pause  in  between  ? 

A.  Around  that,  it  is  pretty  hard  to  t(>ll  just 
by  seconds  [462]  when  you  pull  a  whistle.  I  don't 
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count  or  nothing  when  I  am  pulling  on  the  whistle. 

I  pull  a  long  and  I  don't  count. 

Q.  You  say  you  are  not  sure;  would  you  say 
your  long  whistle  is  longer  than  two  seconds  or 
shorter  than  two  seconds? 

A.  Sometimes  you  carry  them  longer  and  some- 
times you  carry  them  shorter. 

Q.  Do  you  say  that  you  carry  a  long  whistle 
shorter  than  two  seconds  and  call  it  a  long  whistle  ? 

A.  No,  a  long  one  has  got  to  be  carried  two 
seconds  or  better. 

Q.     Two  seconds  or  better?  A.    Yes. 

Q.  Well,  then,  it  is  certain  that  you  carried  it 
two  seconds  or  better,  isn't  that  right? 

A.  That's  right,  but  to  tell  you  how  much  more 
than  that,  I  couldn't  tell  you. 

Q.  I  thought  you  were  definite  yesterday  about 
two  seconds. 

A.  Didn't  I  explain  I  believed  it  was  two  sec- 
onds, but  I  didn't  know  how  much  more. 

Q.     Well,  would  it  be  three  seconds? 

A.  You  can't  tell,  some  things  is  habit  to  yon, 
you  don't  count  the  time  you  are  holding  that  down. 
You  just  hold  it  long  enough  you  know  it  is  a  long 
whistle,  you  [463]  don't  count  how  long  yon  are 
holding  it. 

Q.  Well,  at  least  on  your  testimony  yesterday 
of  two  seconds  per  long  blast  and  two  seconds  for 
paiTse 

A.    At  least  two  seconds. 
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Q.  At  least  two  seconds,  on  your  testimony  yes- 
terday, you  were  traveling  then  at  60  miles  an  hour, 
you  have  testified?  A.    Yes,  sir. 

Q.     So  you  are  going  88  feet  a  second? 

A.    About  that. 

Q.  Consequently,  if  you  assume  that  you  were 
giving  the  two  second  long  and  two  second  pause 
and  two  second  long,  you  would  have  gone  528  feet 
in  a  westerly  direction  at  60  miles  an  hour  from  the 
whistle  post  toward  the  overcrossing ;  am  I  correct  ? 

Mr.  McKevitt:  I  object  to  this  as  being  argu- 
mentative, if  your  Honor  please. 

Mr.  Etter:  Why  is  it  argumentative?  It  is  a 
mathematical  certainty  on  his  own  testimony. 

Mr.  McKevitt:  Well,  then,  if  it  is  a  mathe- 
matical certainty,  there  is  no  need  of  asking  him 
the  question. 

Mr.  Etter:  Well,  I  have  a  right  to  inquire  about 
it,,  if  he  recognizes  it.  This  isn't  argimientative ;  he 
set  the  basis. 

The  Court :    Well,  go  ahead.  [464] 

Q.  (By  Mr.  Etter) :  Wasn't  your  testimony 
yesterday  two  seconds? 

A.     Around  there  or  better. 

Q.  And  isn't  it  your  testimony  that  you  were 
going  60  miles  an  hour? 

A.  About  the  whistling  post,  I  was  going  60. 
That  is  a]")out  the  last  time  I  looked,  around  the 
whistling  post. 

Q.     And  do  you  agree  with  me  that  if  you  are 
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going  60  miles  an  hour,  you  are  covering  or  you 

are  going  88  feet  per  second? 

A.    According  to  that  speed,  yes. 

Q.  That's  right.  So  that  in  six  seconds,  you 
would  be  going  88  feet  times  six,  isn't  that  right? 

A.     Around  there. 

Q.     Or  528  feet,  is  that  right? 

A.    Right  around  there,  yes. 

Q.  All  right,  so  on  your  testimony  yesterday,  if 
you  gave  these  two  long  blasts,  with  a  pause  in  be- 
tween of  the  two-second  interval,  from  the  time  that 
you  started  this  whistling  at  the  whistle  post  here, 
you  went  a  distance  of  528  feet  here  (indicating), 
or  at  that  time,  in  accord  with  Mr.  Adams'  testi- 
mony, you  were  in  excess  of  100  feet  east  of  the 
intersection  when  you  made  your  service  applica- 
tion of  air? 

Mr.  McKevitt:  I  object  to  this  as  being  argu- 
mentative. [465] 

Q.     (By  Mr.  Etter)  :    Would  that  be  correct  ? 

Mr.  McKevitt:  I  object  to  that  as  being  argu- 
mentative. 

Mr.  Etter:    It  is  cross-examination. 

Mr.  McKevitt:  No,  it  is  an  argument,  it  isn't 
cross-examination. 

The  Court:    Well,  he  may  answer. 

Q.  (By  Mr.  Etter) :  Based  on  your  testimony 
yesterday  with  regard  to  the  length  of  time  for  your 
whistles  and  on  your  testimony  of  today  as  to  speed, 
upon  tlie  engineer's  testimony  as  to  the  distances, 
at  the  conclusion  of  your  long,  a  pause  and  your 
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long,  YOU  would  still  be  over  100  feet  east  of  the 

Milwaukee  overpass,  isn't  that  correct? 

A.  Yes,  sir,  and  I  had  to  let  go  of  the  whistle 
and  start  for  that  service  application,  and  how  long 
I  carried  that  service  application  and  released  it, 
I  don't  know  how  long  that  was  in  seconds  or  any- 
thing like  that,  except  that  I  had  released  the  air 
when  I  seen  the  truck  momentarily  stop  when  I  ap- 
proached the  ^-iaduct. 

Q.  So  you  were  actually  making  a  service  appli- 
cation of  the  air,  not  under  the  overpass  or  beyond, 
but  100  feet  east  of  it,  isn't  that  correct? 

A.     It  Avould  be  bevond  it,  ves. 

Q.  Yes.  Handing  you  the  Plaintiff's  Exhibit 
26 [466] 

The  Clerk :    That  is  Defendant's. 

Q.  (By  Mr.  Etter)  :  Pardon  me,  Defendant's 
26 — which  is  a  picture  looking  west  in  the  direction 
in  which  you  were  going,  taken  from  700  feet  east 
of  the  crossing,  as  your  counsel  indicated.  As  Mr. 
Adams  testified,  the  middle  of  the  ^-iaduct  was  687 
feet  east  of  the  crossing,  so  that,  give  or  take  13 
feet,  is  about  midway? 

A.     I  believe  I  could  see  the  truck  before 

Q.    About  midway? 

Mr.  McKevitt:  Keep  your  voice  up  so  we  can 
hear. 

A.  I  believe  I  could  see  the  truck  before  I  got 
there. 

Q.     (By  Mr.  Etter) :     That's  right. 

A.    It  seems  a  little  closer  to  me  and  this  picture 
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seems  a  little  closer  to  me  than  what  I  could  see 
from  back  here,  because  I  am  sitting  up  higher,  I 
am  sitting  up  quite  a  bit  higher  than  that. 

Q.     That's  right,  you  had  a  better  view. 

A.  So  I  can  see  to  my  left  a  little  over  by  this 
Milwaukee  viaduct.  I  don't  know  just  exactly  the 
height  the  cab  sits  up,  but  it  is  quite  a  bit  higher 
than  this  picture  was  taken.  So  I  can't  tell  whether 
this  is  putting  me  closer  or  putting  me  farther 
back,  I  can't  tell. 

Q.  I  see.  Well,  here  is  one  taken  900  feet  east 
of  the  crossing  facing  west.  Would  that  be  closer 
to  it? 

A.  Yes,  that  is  a  little  more  closer  to  what  the 
truck  [467]  appeared  from  out  of  the  left  behind 
this  pillar  here  (indicating),  going  in  the  direction 
like  this  and  then  turning  up  to  the  track. 

Q.     This  is  27,  No.  27,  Defendant's  27. 

A.    I  can't  tell  just  exactly. 

Q.    Where  was  it  you  first  saw  the  truck? 

A.  I  first  saw  the  truck  as  it  approached  from 
behind  here  (indicating). 

Q.     From  behind  where? 

A.  The  top  of  the  truck  come  out  from  behind 
here. 

Q.     From  behind  here? 

A.     There  is  a  cement  pillar  there. 

Mr.  Etter:  All  right,  may  I  have  your  pen,  Mr. 
Taylor?  Excuse  me,  Mr.  McKevitt. 

Q.     On  this  picture  of  900  feet,  would  you  mind 
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taking  this  pen,  or  will  you  tell  me  now,  you  point 
out  where  you  saw  that  truck  the  first  time? 
A.     It  is  pretty  hard  to  reminisce. 

Can  you  give  us   an 

At  first"? 

All  right,  at  first? 


Q 

A 

Q 

A 

Q 

A 

Q 

A 


That  long  ago  I  saw  the  top  of  the  truck- 
Where  ? 
As  it  come  from  some  place. 


In  here  or  here  or  here  (indicating)  ?  [468] 
Well,  somewhere  in  the  vicinity  in  here  (in- 
dicating), you  could  see  the  top  of  the  truck  sitting 
up  at  the  height  I  was  sitting. 

Q.     All  right. 

A.  See,  your  camera,  somebody  standing  there 
on  a  tripod,  where  I  am  sitting  up  quite  a  few  feet 
higher,  which  will  let  me  see  better. 

Q.    All  right,  right  about  here  (indicating)  ? 

A.     Well,  right  in  that  vicinity. 

Q.    You  mark  it,  please,  somewhere  close  to  it. 

A.  Well,  I  can't  pin  point  it  right  down  because 
it  comes  out  of  there  abruptly  right  there  on  an 
angle.  It  is  right  around  in  this  vicinity  right  in 
here,  where  I  am  sitting  up  higher  looking  down 
(indicating) . 

Q.  It  is  right  in  this  vicinity.  All  right,  will  you 
extend  this  line  out  and  put  your  initials  out  there  ? 

A.     Extend  what  line? 

Q.  Or  extend  the  line  out  from  this  point  you 
have  made  and  put  your  initials  out  there? 

A.     (Witness  complies.) 
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Q.    And  you  have  put  on  there  "F.W.S."? 

A.    Yes,  sir. 

Q.  As  being  the  point  where  you  first  saw  the 
truck,  the  top  of  the  truck,  is  that  correct? 

A.     About  the  angle  I  saw.  [469] 

Q.    You  saw? 

A.  I  can't  tell  you  in  feet,  but  that  is  the  angle 
the  truck  came  out  into  my  view. 

Q.  Into  your  view,  I  see.  And  you  were  watch- 
ing it,  were  you,  at  the  time?  A.    Yes,  sir. 

Q.     And  it  was  traveling  in  what  direction? 

A.  Well,  kind  of  at  a  northerly  direction,  just 
about  the  way  the  road  runs  there. 

Q.     And  then  when  you  came  under 

A.  I  figured  about  25  feet  from  the  crossing 
from  the  time  I  first  saw  it  until  it  got  to  the  cross- 
ing, I  figured  about  25  feet. 

Q.     It  had  about  25  feet  to  go? 

A.     I  figured  about  that,  I  don't  know. 

Q.     In  other  words 

A.  I  never  did  step  it  off  to  see  just  how  much 
distance  I  could  see. 

Q.     Of  course,  I  know. 

A.  But  I  figured  about  that  distance,  I  don't 
know. 

Q.  In  other  words,  when  you  were  at  this  cross- 
ing (indicating),  the  automobile  was  about  25  feet 
from  the  crossing? 

A.  I  figure  about  there,  yes,  coming  up  at  a  slow 
speed  and  kind  of  angling  away  from  me  as  it  ap- 
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proached  the   [470]  crossing,  so  it  is  pretty  hard 
to  tell  how  many  feet  they  had  to  go. 

Q.  Is  that  when  you  made  the  service  applica- 
tion or  right  after  thaf? 

A.  Yes,  it  is,  because  it  is  kind  of  a  surprise 
for  somebody  to  come  out  from  behind  there,  and 
you  don't  know  whether  they  are  going  to  stop,  so 
I  made  this  service  application  in  case  they  didn't. 
Of  course,  when  she  made  that  momentary  slow 
down  or  stop  and  kind  of  paused  there  at  the  cross- 
ing, well,  I  just  released  them,  just  figured  it  was 
another  one  of  those  things  which  you  run  into 
every  day  on  the  road,  you  have  people  coming  up 
to  the  crossing  and  stopping.  You  find  one  that  will 
try  to  make  it. 

Q.  When  did  you  release  the  air,  release  your 
service  application? 

A.  It  was  under  the  viaduct,  right  around  under 
the  viaduct. 

Q.  Under  the  viaduct,  all  right.  And  how  soon 
right  after  you  released  your  air  did  it  start  buck- 
ing? 

A.    Well,  this  bucking  started  right  away. 

Q.     Right  away?  A.    Yes. 

Q.  In  other  words,  when  you  came  under  the 
viaduct,  then  you  saw  the  bucking?  [471] 

A.    Yes. 

Q.    And  it  was  then 

A.  Had  to  go  through  these  quick  motions  again 
starting  all  over. 

Q.     Quick  motions  and  start  all  over  again? 
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A.  I  might  add,  sir,  if  it  is  all  right  with  you, 
that  we  carry  headlights  burning  on  these  Diesel 
locomotives  in  the  daytime,  as  well  as  at  night,  to 
help  warn  the  people  on  these  highways. 

Q.     That  is  an  oscillating  one,  you  have  two? 

A.  No,  the  oscillating  one  we  use  at  night 
through  the  city  streets  and  stu:ff  as  that,  but  we 
use  the  headlight  in  the  daytime,  as  well  as  at  night, 
but  that  is  just  the  regular  headlight. 

Q.  The  regular  headlight.  And  the  car,  as  I 
understand  it,  was  approximately  from  eight  to  10 
feet  south  of  the  rail  and  this  bucking  started  and 
it  came  out  on  the  track?  A.    Yes,  sir. 

Q.  And  did  the  bucking  stop  just  after  it  got  on 
the  track? 

A.     It  seemed  to  have  stalled  right  there. 

Q.     Right  there?  A.     Yes,  sir. 

Q.  And  do  you  recall  how  far  you  were  away 
when  it  appeared  to  have  stalled  to  you?  [472] 

A.  Well,  it  appeared  to  be  a  little  ways,  but  in 
footage,  I  couldn't  tell  exactly.  It  is  one  of  those 
things  where  you  are  looking  right  at  an  object 

Mr.  McKevitt:  He  is  talking  about  how  far 
away  you  were  away. 

A.  I  couldn't  tell  how  far  awav  I  was,  because 
it  is  just  one  of  those  things  because  you  have  pin 
pointed  your  eyes  on  the  object,  it  is  hard  to  say, 
because  you  haven't  looked  at  your  surrounding 
area  or  nothing,  and  moving  up  at  a  speed  like  that, 
it  is  just  over  with  pretty  quick. 
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Q.  (By  Mr.  Etter) :  What  clothing  were  you 
wearing  that  day? 

A.     Regular  uniform,  cap,  overalls  and  jacket. 

Q.    Were  those  bib  overalls? 

A.  Yes,  sir.  And  a  jacket  over  them,  short 
jacket. 

Q.  Jacket.  Were  those  the  grey  and  blue  striped 
one,  kind  of,  or  what  were  they,  just  the  ordi- 
nary   A.     I  had  the 

Q.     Beg  your  pardon  ? 

A.  I  had  the  white  and  blue  striped  ones,  I  be- 
lieve. I  don't  know  what  I  was  wearing  three  years 
ago,  but 

Q.  The  point  is  you  had  a  uniform  on  that 
would  go  on  an  engineman?  A.    Yes,  like 

Q.     Whether  it  was  blue  denim  or  grey  or  white  ? 

A.     It  was  a  regular  uniform  we  always  wear. 

Q.    A  pair  of  overalls'? 

A.     A  pair  of  overalls  and  a  jacket. 

Q.     Jacket.  A.     And  a  cap. 

Q.     Engineer's  cap  I  A.     Yes,  sir. 

Q.  One  of  those  that  come  with  the  bill,  isn't 
that  right?  A.     That's  right. 

Q.  And  when  you  stoi^ped  the  train,  or  when 
the  train  was  finally  stopped  after  the  collision 
down  the  track A.    Yes,  sir. 

Q.  down  the  track,  why,  you  and  the  fire- 
man got  out  of  the  locomotive,  did  you? 

A.  Yes,  and  inspected  the  truck  on  the  front 
end  of  the  engine. 

Q.    Inspected  the  truck.  Then  what  did  you  do? 
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Did  you  walk  back?  A.    Yes. 

Q.  To  the  back  of  the  train.  And  where  did  you 
see  Mr.  Everett? 

A.  Shortly  after  things  had  calmed  down  a  little 
bit  around  there,  he  showed  up.  [474] 

Q.    Where  did  you  first  see  him? 

A.  As  he  approached  the  crossing,  somebody 
hollered,  ''Here  comes  her  father." 

Q.     Somebody  hollered  what? 

A.  Somebody  hollered,  "Here  comes  her  father." 
There  was  a  lot  of  people  around  there  at  that  time. 

Q.     As  he  approached — what  was  that  again? 

A.  He  drove  up  in  a  car  from  the  same  direc- 
tion the  truck  came  from. 

Q.    Uh-huh. 

A.  And  jumped  out.  He  was  with  somebody  else 
and  he  came  running  up  there. 

Q.    Where  were  you  at  that  time? 

A.  I  was  standing  in  the  vicinity  of  where  the 
girl  was. 

Q.  You  were  standing  in  the  vicinity  of  where 
the  girl  was?  A.     Yes. 

Q.    And  where  was  that  from  the  crossing? 

A.     I  believe  it  was  about  75  feet. 

Q.     About  75  feet  from  the  crossing? 

A.     About  10  feet  off  the  right  of  way. 

Q.  Was  it  somebody  standing  where  you  were 
that  said,  "Here  comes  her  father,"  or  was  it  some- 
body up  at  the  crossing? 

A.  There  was  quite  a  few  milled  around  in  one 
area.  I  [475]  just  heard  this  out  to  the  side  of  me, 
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I  didn't  look  to  see  who  said  it.  Evidently,  it  must 

have  been  a  neighbor  or  somebody  that  knew  him. 

Q.  Who  was  around  with  you  there  at  the  time 
you  heard  somebody  say,  "Here  comes  her  father'"? 

A.  Oh,  I  don't  know  their  names  or  nothing  like 
that.  I  am  not  acquainted  in  that  area,  I  don't 
know.  Whether  my  fireman  was,  I  don't  know. 
There  was  so  many  people  talking.  The  people 
started  climbing  off  the  train,  as  well  as  coming 
from  the  highway,  because  traffic  on  the  highway 
stopped  right  now  and  all  the  people  in  the  auto- 
mobiles jumped  out  and  come  running  over  there. 
It  was  quite  a  mixup  of  people,  so  it  is  hard  to  say 
Avho  was  there  and  who  wasn't. 

Q.  All  right,  when  somebody  said,  "Here  comes 
her  father,"  will  you  tell  us  what  happened? 

A.  Her  father  went  up  and  wanted  to  pick  her 
up. 

Q.    All  right. 

A.  And  the  neighbors  said — I  heard  one  of  the 
neighbors  say,  "Well,  we'll  help  out,"  and  I  guess 
it  was  the  coroner  and  some  of  the  police  around 
there. 

Q.  One  of  the  neighbors,  how  do  you  know  it 
was  one  of  the  neighbors'? 

A.  I  figured  it  was  one  of  the  neighbors  the 
way  they  consoled  him  and  everything,  they  must 
knew  him  pretty  well.  [476]  T  don't  know  who  they 
were. 

Q.  I  see.  And  then  will  you  tell  us  what  oc- 
curred, what  was  said? 
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A.  Well,  they  picked  the  girl  up  and  put  her 
on  a  stretcher  then. 

Q.    All  right,  then  what? 

A.  Then  I  happened  to  be  walking  back  down, 
toward  the  crossing,  a  little  closer  to  the  crossing 
there,  and  I  seen  this  fellow  nod  his  head  and  Mr. 
Everett  come  over  toward  me  then  and  started  a 
conversation,  very  calm,  to  me,  and  I  told  him  I 
was — how  sorry  I  was  that  it  happened. 

Q.  Then  you  two  were  walking  up  the  track 
toward  the  crossing? 

A.     No,  this  was  at  the  crossing. 

Q.     It  was  at  the  crossing? 

A.  See,  they  had  got  the  girl  back,  trying  to 
get  her  to  the  truck  at  that  time — or  the  ambulance. 

Q.    And  you  were  at  the  crossing,  both  of  you? 

A.     Right  around  the  crossing  there,  yes. 

Q.    Who  else  was  there  besides  Mr.  Everett? 

A.  I  don't  know  who  they  are.  See,  I  never  got 
any  names  of  the  fellows  and  they  was  all  strangers 
to  me,  and  people  off  the  highway  and  people  off 
of  our  train,  being  a  passenger  train,  they  all 
jumped  off  after  the  accident.  [477] 

Q.  The  two  state  patrolmen  were  there  first, 
weren't  they,  Stanley  and  Carriger? 

A.    There  were  state  patrolmen  there,  yes. 

Q.  They  were  standing  with  you  and  Mr.  Ever- 
ett? 

A.  I  couldn't  tell  you  whether  they  were  stand- 
ing there  at  that  time  or  not. 
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Q.  When  was  it  you  talked  with  the  state  patrol- 
men, up  at  the  crossing  or  down  at  the  train? 

A.  Well,  we  talked  at  the  crossing  there  and 
then  they  was  walking  up  and  down  the  track. 

Q.     The  state  patrolmen?  A.    Yes,  sir. 

Q.  Now,  when  you  were  standing  at  the  cross- 
ing, you  don't  recall  who  was  standing  there  besides 
you  and  Mr.  Everett? 

A.  I  don't  recall  the  names  or  anything  like 
that,  no. 

Q.  I  see.  And  what  did  you  say  to  Mr.  Everett 
and  what  did  he  say  to  you?  I  wish  you  would 
repeat  that,  please. 

A.  Mr.  Everett,  the  closest  I  can  remember  it, 
I  noticed  this  fellow  nod  to  me,  see,  evidently  some- 
body pointed  out  that  I  was  the  engineer,  and  Mr. 
Everett  come  over  and  he  says,  ''You  the  engi- 
neer?" and  I  says,  "Yes,  I  am.  Sure  sorry  this 
happened."  "Well,"  he  says,  "I  [478]  told  her  to 
be  careful  of  that  train.  It  hadn't  gone  yet."  And 
then  he  says,  "I  heard  the  whistle  and,"  and  he 
says,  "I  heard  them  short  blasts  of  the  whistle, 
and  I  knew  there  was  something  wrong." 

Now,  that  is  as  close  as  I  can  remember  the  con- 
versation with  Mr.  Everett. 

Q.    What  did  you  say? 

A.     Feeling  sorry,  that's  about  all  I  could  say,  sir. 

Q.    Was  that  the  end  of  the  conversation? 

A.     Yes,  sir. 

Q.    What  did  Mr.  Everett  do  then? 

A.    He  had  to  go  back  over  and  talk — he  didn't 
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have  to,  but  he  did  go  back  and  talk  to — whether 
it  was  his  neighbors  or  who  the  fellows  was.  There 
was  a  whole  bunch  around  that  knew — that  ap- 
peared to  know  him,  and  then  there  was  a  coroner, 
and  so  on  and  so  forth,  around  there,  deputies. 

Q.     Did  you  stay 

A.  And  the  Sheriff  and  stuff,  I  guess.  There  was 
a  lot  of  fellows  around  there  with  badges  on,  I 
don't  know  who  they  were. 

Q.    Did  you  stay  on  the  crossing*? 

A.  Well,  I  had  to  go  up  and  direct  the  wrecker 
to  take  this  truck  off  of  my  engine. 

Q.     Did  you  see  Mr.  Everett  again?  [479] 

A.  Never  have.  This  is  the  first  time  in  this 
court  that  I  have  seen  him  since. 

Q.  And  you  recall  that  this  is  the  man  that  you 
had  that  conversation  with?  A.    Yes,  sir. 

Q.  Can  you  tell  us  how  it  is  that  you  recall  him 
as  you  saw  him  once  in  1952?  Is  there  something 
about  him  that  you  can  tell  us  you  recall  this  is  the 
man?  A.    His  face  features. 

Q.     Beg  your  pardon? 

A.    His  face  features. 

Q.     Anything  else? 

A.     His  name  is  Mr.  Everett. 

Q.  His  name.  And  do  you  remember  what  he 
was  wearing  that  day? 

A.    Well,  I  can't  recall  too  much,  no. 

Q.     Beg  your  pardon? 

A.    I  can't  recall  too  much,  no. 
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Q.  You  can't  tell  us  with  any  degree  of  cer- 
tainty, is  that  it? 

A.     Not  to  a  certainty,  no. 

Q.  I  see.  Mr.  Scobee,  isn't  it  a  fact  the  only 
reason  you  know  this  is  Mr.  Everett  is  because  he 
was  identified  before  this  trial  started  1 

A.     No,  I  can  remember  his  face  features,  sir. 

Q.    You  can  remember  his  face? 

A.  Yes,  sir.  Because  this  death  was  a  shock  to 
me,  too. 

Q.  Did  you  see  Mr.  Klocke  when  he  was  here 
and  testified?  A.    Yes,  I  saw  Mr.  Klocke. 

Q.     Did  you  remember  Mr.  Klocke? 

A.  No,  I  didn't,  never  met  him  before  until  this 
trial. 

Q.  Did  you  see  Mr.  John  O'Neill  testify  here 
today?  A.    Yes. 

Q.     Did  you  remember  Mr.  O'Neill? 

A.     No,  I  didn't  remember  him. 

Q.     Did  you  see  Larry  O'Neill  testify? 

A.     I  saw  Larry,  yes. 

Q.     Do  you  remember  seeing  Larry  at  the  scene? 

A.     No,  sir. 

Q.  Do  you  remember  seeing  any  of  the  witnesses 
who  testified  other  than  Mr.  Everett  at  that  acci- 
dent? 

A.  Mr.  Everett  is  the  only  one  that  I  got  to 
meet  and  talk  with.  He  is  the  only  one. 

Q.     He  is  the  only  one  you  got  to  meet? 

A.     That  is  the  one  I  talked  to. 

Q.     I  see. 
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A.  The  police  asked  me  my  name ;  I  never  asked 
the  police  theirs;  but  that  is  the  only  thing  that  I 
got  to  find  out  who  he  is  and  anything  about  him 
was  just  Mr.  Everett  come  up  and  asked  me  if  I 
was  the  engineer  and  [481]  he  said  he  was  the 
father,  and  that's  all  there  was  to  that.  As  far  as 
knowing  anybody  else,  I  didn't  know  anybody  in 
that  vicinity. 

Mr.  Etter:     That  is  all,  your  Honor. 

The  Court :    Any  other  questions  ? 

Mr.  McKevitt:  Just  one  or  two  questions,  your 
Honor. 

Redirect  Examination 

Q.  (By  Mr.  McKevitt) :  You  said  something 
about  seeing  a  state  patrolman  walking  up  and 
down  the  track,  is  that  correct?  Did  you  walk  up 
and  down  the  track  vdth  any  state  patrolman? 

A.  A  state  officer  walked  up  and  down  the 
tracks.  I  figured  I  had  to  have  permission  to  take 
the  truck  off  my  engine.  I  am  responsible  for  the 
engine  when  I  am  out  there,  but,  yet,  when  acci- 
dents happen,  you  have  got  to  have  authority  to 
move  that  vehicle  off  your  engine,  which  it  was 
stuck  pretty  tight  to  my  engine,  and  I  had  to  get  a 
^^^recker  from  Ellensburg  to  come  out  and  take  the 
automobile  off. 

Mr.  McKevitt:    That  is  all. 

The  Court:     Is  that  all  of  this  witness? 

Mr.  Etter:     That  is  all. 

(Witness  excused.) 
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The  Court:  It  is  time  for  the  afternoon  recess. 
Court  will  recess  for  10  minutes. 

(Whereupon,  a  short  recess  was  taken.) 
Mr.  McKevitt:    May  I  proceed,  your  Honor? 
The  Court:    Yes. 
Mr.  McKevitt:    Mr.  Williams. 

HARVEY  GLENN  WILLIAMS, 
called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, was  examined  and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  McKevitt) :  Will  you  state  your 
name  to  the  Court  and  jury  and  counsel,  please? 

A.     Harvey  Glenn  Williams. 

Q.  I  didn't  hear  your  last  name.  I  know  it,  but 
I  didn't  hear  you  say  it? 

A.    Harvey  Glenn  Williams. 

Q.  Williams.  And  how  old  are  you,  Mr.  Wil- 
liams? A.    42. 

Q.    Are  you  a  man  with  a  family?  A.    Yes. 

Q.    Where  do  you  reside? 

A.     Yakima,   AVashins^ton.    [483] 

Q.     What  does  your  family  consist  of? 

A.     Two  boys  and  a  girl. 

Q.    What  are  their  ages? 

A.     The  boy  23,  and  a  girl  21,  and  a  boy  19. 

Q.     And  by  whom  are  you  employed? 

A.     Northern    Pacific. 

Q.  And  how  long  have  you  been  employed  by 
the  Northern  Pacific  Railway  Company? 

A.     About  18  years. 
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Q.  And  in  what  capacity  have  you  been  em- 
ployed by  that  company  over  that  period  of  time? 

A.     Oh,  I  was  a  fireman  and  an  engineer. 

Q.     Fireman?  A.     Fireman  and  engineer. 

Q.    How  long  were  you  a  fireman? 

A.     From  1939  until  1945. 

Q.    And  an  engineer  from  what? 

A.     From  '45  until  today. 

Q.    Until  today?  A.    Yes. 

Q.     Were  you  on  this  train  on  this  date? 

A.     I  was. 

Q.     In  what  capacity?  A.    As  a  fireman. 

Q.  On  account  of  seniority  is  why  you  weren't 
running  the  train?  [484] 

A.    You  could  call  it  that. 

Q.  About  how  many  trips  did  you  make  over 
this  crossing  on  this  particular  train  before  the 
date  of  this  accident,  March  8,  1952?  Approxi- 
mately ? 

A.     How  many  trips  on  this  train? 

Q.  On  No.  5.  That  was  the  number  of  the  train, 
wasn't  it?  A.     Oh,  probably  150. 

Q.     Prior  to  the  accident?  A.     Yes. 

Q.  Now,  did  you  see  the  truck  that  we  have 
j^een  talking  about  here  on  that  date? 

A.    I  did. 

Q.  And  where  was  the  Diesel,  as  nearly  as  you 
can  remember,  when  you  first  saw  the  truck  ?  Where 
was  the  Diesel  engine? 

A,  Oh,  I  believe  it  Vv^as  a1)out — it  was  just  east 
of  the  Milwaukee  overpass. 
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Q.  Are  you  able  to  say  how  far  in  feet,  100,  200, 
or  300  feet? 

A.     Oh,  I  would  say  within  100  feet,  probably. 

Q.  Approximately.  And  where  was  the  truck 
when  you  first  saw  it? 

A.  Oh,  it  was  about,  I  imagine,  15  or  20  feet 
from  the  crossing.  [485] 

Q.  And  was  it  moving  or  stationary  when  you 
first  saw  it?  A.     Moving. 

Q.  Are  you  able  to  give  the  Court  and  jury  and 
counsel  any  idea  of  the  speed  of  the  truck  when 
you  saw  it? 

A.     Oh,  it  was  slow,  it  wasn't  too  fast. 

Q.  Well,  when  you  say  ''slow,"  do  you  mean  10 
miles  an  hour  or  less?  A.     I  would  say  10. 

Q.  And  state  whether  or  not  that  truck,  as  it 
approached  that  crossing,  stopped  at  any  point  be- 
fore it  got  on  to  the  crossing? 

A.  Well,  it  slowed  down  very  slow  or  may  have 
came  to  a  stop,  I  don't  know. 

Q.  Well,  at  that  time,  was  it  still  off  the  cross- 
ing? A.     Yes,  it  was. 

Q.     And  then  what  did  you  observe? 

A.     Well,  it  started  ahead. 

Q.     Describe  its  motion.  Was  it  a  smooth 

A.  Well,  it  jmnped,  you  might  call  it  jerked, 
ahead,  it  wasn't  smooth. 

Q.  Now,  do  you  remember  whether  or  not  any 
wliistle  signals  were  given  by  that  train  on  that 
date?  A.    Yes,  there  were. 
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Q.  Are  you  familiar  with  this  whistling  post 
that  we  have  been  talking  about  here?  [486] 

A.    Yes,  sir. 

Q.  With  reference  to  that  whistling  post,  where 
did  the  signals  that  you  know  were  given  start! 

A.  Well,  they  started  at  or  very  near  the  whistl- 
ing post,  I  would  say. 

Q.  What  whistle  signals  were  given  by  the  engi- 
neer that  you  heard? 

A.    Well,  he  blew  two  long  blasts. 

Q.     And  then  what  did  he  do? 

A.  Well,  he  set  the  automatic  air,  service  appli- 
cation. 

Q.     Did  you  give  any  whistle  signals  that  date? 

A.     I  did. 

Q.  And  you  were  sitting  up  there  in  front  with 
him  ?  A.    Yes. 

Q.  What  did  you  have  to  do  in  order  to  give 
these  whistle  signals? 

A.  Well,  I  jumped  up  out  of  the  seat  when  I 
saw  the  truck  start  for  the  crossing  after  it  had 
slowed  down. 

Q.    What  did  you  go  for  the  whistle  for? 

A.  Well,  it  looked  to  me  like  there  was  going  to 
be  an  emergency  there. 

Q.  Well,  the  engineer  had  been  blowing  the 
whistle,  and  why  did  you  go  for  the  whistle? 

A.  Well,  you  can't  blow  the  whistle  with  your 
left  hand  and  shut  the  throttle  off  at  the  same  time. 

Q.  I  see.  In  other  words,  you  took  over  where 
he  left  off,  is  that  what  you  are  telling  us? 
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A.     That^s  right. 

Q.  Now,  when  you  went  for  the  whistle,  have 
you  any  idea  where  the  train  was,  say,  with  refer- 
ence to  the  Milwaukee  overhead? 

A.    Well,  we  were  by  the  overhead  then. 

Q.  Well,  do  you  know  how  far  you  were  by 
the  overhead  when  you  went  for  the  whistle  the 
first  time? 

A.  Oh,  I  would  say  it  was  200  feet  or  less.  I 
wouldn't  know  exactly. 

Q.  200  feet  west  of  the  viaduct  or  overhead,  is 
that  right?  A.     That's  right. 

Q.  Do  you  know  how  many  blasts  of  the  whistle 
you  gave?  A.     No,  I  haven't  any  idea. 

Q.    Well,  what  type  of  whistle  signal  was  it? 

A.    Just  short  blasts,  continuous. 

Q.     What  you  call  emergency  blast  whistles? 

A.     That  is  what  I  would  call  it. 

Q.  And  do  you  know  whether  you  gave  more 
than  one?  A.    Yes,  I  know  that. 

Q.     Do  you  think  you  gave  more  than  two? 

A.    I  would  say  so. 

Q.     Three?   [488] 

A.    Yes,  I  think  more  than  three. 

Q.  All  right.  Well,  what  did  you  see  with  refer- 
ence to  any  person,  if  anything,  in  or  near  that 
automobile  after  you  started  to  give  these  whistle 
signals  ? 

A.  Well,  I  could  see  the  driver  in  the  cab  seemed 
to  be  having  trouble  with  the  gear  shift  lever  and 
looking  down,  I  believe,  and  I  could  also  see  some 
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black  smoke  coming  out  from  the  rear  of  the  truck, 
and  it  seemed  to  be  that  she  was  having  a  little 
trouble  with  the  engine. 

Q.  And  did  you  see  this  young  girl  as  she  was 
opening  the  door  and  getting  out  of  that  truck? 

A.    Yes,  I  did. 

Q.     Did  you  see  her — how? 

A.    I  did. 

Q.    Well,  describe  what  you  saw  in  that  respect  ? 

A.  Well,  she  opened  the  door  and  got  out  on 
the  left  side  of  the  truck.  Then  she  went  around 
the  truck  and  I  think  she  tried  to  close  the  door 
with  her  right  hand  and  at  the  same  time  running 
away  from  the  truck  and  engine,  of  course. 

Q.  Did  you  see  her  take  any  steps  away  from 
the  truck?  A.    Yes,  I  did. 

Q.  Do  you  know  how  many  steps  she  took,  ap- 
proximately? Are  you  able  to  judge?  [489] 

A.  Oh,  I  don't  think  she  made  over  three  or 
four  steps  away  from  the  truck. 

Q.  What  have  you  to  say  as  to  the  speed  of  the 
train  around  the  whistle  post,  that  area? 

A.  Well,  the  speedometer  faces  the  engineer 
and  as  far  as  I  was  concerned,  it  was  just  a  nor- 
mal speed  of  the  train  at  that  time. 

Q.  Well,  what  is  the  normal  speed  of  the  train 
at  that  time  and  place  near  the  whistle  post? 

A.  Well,  it  could  go  60  miles  an  hour,  that  would 
be  normal. 

Q.     Could  be  what? 
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A.  It  could  be  60  miles  an  hour,  that  would  be 
normal. 

Q.    Could  it  be  more?  A.     Could  be  more. 

Q.     It  could  be  more,  could  it? 

A.    Oh,  it  could  be  more  or  less. 

Q.  What  maximum  speed,  if  you  know,  were 
you  permitted  at  that  place  at  that  time  under 
company  rule? 

A.     70  miles  an  hour  at  that  particular  locality. 

Mr.  McKevitt:    That  is  all.  [490] 

Cross-Examination 

Q.  (By  Mr.  Etter) :  Williamson  or  Williams, 
was  it?  A.     Williams. 

Q.  Williams.  Mr.  Williams,  when  you  say  the 
girl  went  around  the  truck — is  that  your  testimony  ? 

A.    Around  the  door. 

Q.     You  didn't  mean  around  the  truck? 

A.     No,  around  the  door  of  the  truck. 

Q.  Went  around  the  door  of  the  truck.  How  far 
away,  Mr.  Williams,  were  you  went  you  first  saw 
her? 

A.  You  mean  how  far  was  the  engine  from  the 
truck? 

Q.    Yes? 

A.    Well,  that  I  don't  know  for  sure. 

Q.  Was  it  while  you  were  tooting  the  whistle 
that  you  saw  her? 

A.  Well,  I  probably  saw  her  when  I  first  saw 
the  truck.  That  I  don't  know. 

Q.    You  probably  first  saw  her  when  you  first 
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saw  the  truck  when  you  were  100  feet  east  of  the 

overpass  ?  A.    Yes. 

Q.  Handing  you  Exhibit  No.  27,  Mr.  Scobee  has 
indicated  where  he  first  saw  the  truck,  if  you  recall, 
his  initials  appear  there.  Would  that  be  about  where 
you  saw  it?  [491] 

A.  I  believe  that  is.  That  isn't  a  clear  picture, 
I  don't  believe,  doesn't  show  a  crossing  there,  does 
it? 

Q.  Yes,  the  crossing  is  up  here  (indicating).  I 
can  show  you  another  one.  That  is  900  feet.  Here 
is  a  picture  looking  the  same  way,  Mr.  Williams, 
from  700  feet  back.  In  other  words,  it  is  just  about 
13  feet  short  of  being  the  middle  of  the  underpass. 
If  you  will  notice,  you  can  see  a  crossarm  down 
here. 

A.  Well,  in  this  picture  it  shows  it  way  up 
here  (indicating) ;  it  doesn't  show  it  right  here 
where  he  has  the  mark. 

Q.     It  shows  what? 

A.  There  isn't  any  crossing  right  here  where 
he  has  the  mark. 

Q.  Oh,  no,  he  indicated  that  this  is  where  he  saw 
her  approaching  the  crossing;  that  isn't  the  cross- 
ing. A.     No. 

Q.  He  said  he  saw  her  approaching  the  crossing 
right  in  through  here.  It  would  be  here  on  this  pic- 
ture and  where  he  has  marked  it  on  that. 

A.    I  see. 

Q.  Would  that  be  about  where  you  saw  tho 
truck? 
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A.     No,  I  believe  it  was  closer  than  that. 

Q.  Closer.  Would  it  be  on  this  one  or  in  be- 
tween? I  mean  this  one  is  just  going  under  or  just 
under  the  overpass.  [492] 

A.    I  believe  it  would  be  closer  to  that  one. 

Q.  Would  you  think  it  would  be  a  little  further 
west  through  the  underpass  or  possibly  a  few  feet 
back  toward  the  east,  having  in  mind  that  this  is 
700  and  that  is  900? 

A.  I  believe  it  would  be  a  little  further  back 
than  this. 

Q.    Fine. 

A.     Not  much,  just  a  little  bit. 

Q.     But  it  wouldn't  be  quite  as  far  back  as  that? 

A.  I  don't  believe  we  were  under  the  underpass 
when  I  saw  her. 

Q.  All  right,  sir,  and  you  saw  the  truck  at  that 
time  and  you  saw  the  girl  in  it,  is  that  correct? 

A.  Well,  I  saw — probably  saw  the  form  of  the 
driver.  I  don't  really  know  for  sure. 

Q.    Beg  your  pardon? 

A.  I  probably  saw  the  form  of  the  driver  in 
the  truck.  I  couldn't  say  whether  I  did  or  not. 

Q.  You  probably  saw  the  form  of  the  driver  in 
the  truck?  A.     I  think  so. 

Q.  The  car  was  proceeding  at  that  time  toward 
the  intersection?  A.    Yes. 

Q.  And  as  I  gather  from  your  testimony,  it 
stopi')ed  short  of  the  intersection?   [493] 

A.  I  don't  know  that  it  stopped,  but  if  it  didn't, 
it  almost  stopped. 


Ernest  Everett  423 

(Testimony  of  Harvey  Glenn  Williams.) 

Q.    It  almost  stopped  ?  A.    I  would  say  that. 

Q.  All  right,  and  how  far  were  you  away  from 
it  at  that  time? 

A.  Well,  probably  700  feet  or  somewheres  there- 
abouts. 

Q.  Well,  that  would  be  when  you  saw  it  jerk- 
ing? A.    Yes. 

Q.  All  right.  And  do  you  remember  how  long 
it  was  jerking  before  it  got  out  on  the  crossing 
area? 

A.     What  do  you  mean  by  ''how  long"? 

Q.  Well,  you  say  you  saw  it  jerking  when  you 
were  about  700  feet  back,  is  that  correct? 

A.    Yes. 

Q.  Was  that  when  you  saw  the  smoke  coming 
out  of  it? 

A.  No,  the  smoke  was  coming  out  of  it  when  it 
was  sitting  on  the  crossing. 

Q.  Oh,  I  see.  So  as  I  gather,  then,  it  started 
jerking  when  you  saw  it  about  700  feet  away  and 
jerked  onto  the  crossing? 

A.     Something  like  that. 

Q.  How  far  did  you  travel  then  before  it  got 
right  out  on  the  crossing? 

A.    How  far  did  we  travel?  [494] 

Q.    Yes?  A.     Oh,  I  don't  really  know. 

Q.  Well,  your  engineer,  Mr.  Scobee,  applied  his 
emergency,  did  he  not,  as  quickly  as  she  got 

A.     That's  right,  as  soon  as  she  started. 

Q.     All  right,  where  was  that? 

A.    Well,  that  was  close  to  the  overpass. 
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Q.  Close  to  the  overpass.  East  of  it  or  west  of 
it  *?  A.     Probably  west. 

Q.  Probably  west.  And,  in  other  words,  as  I 
gather  it,  right  at  that  point  Mr.  Scobee  went  into 
emergency  just  west  of  the  overpass? 

A.  Well,  some  place  west  of  it,  I  don't  know 
just  exactly  where. 

Q.  That  is  when  you  reached  up  and  started 
grabbing  the  whistle,  is  that  right? 

A.     That's  right. 

Q.  Now,  as  I  understand,  your  cab  up  there,  say 
you  were  operating  the  Diesel  in  this  direction  (in- 
dicating), Mr.  Scobee  would  be  to  your  left? 

A.     Your  right. 

Q.     To  your  right,  would  he?  A.     Right. 

Q.  All  right.  And  where  would  the  whistle  cord 
be  from  you  there?  [495] 

A.     About  here  (indicating). 

Q.     About  there.  Did  you  have  to  stand? 

A.     A  little  further. 

Q.     Beg  your  pardon. 

A.  A  little  further  in  that  direction  (indicat- 
ing). 

Q.    Would  you  have  to  stand  up  to  grab  it? 

A.    Yes,  I  would. 

Q.  Can  you  illustrate  to  me  about  how  far  you 
would  have  to  reach? 

A.     Oh,  I  imagine  just  about  here  (indicating). 

Q.     About  like  that?  A.    Yes. 

Q.     Would  you  shut  off  your  view  or  anything? 

A.     No,  I  wouldn't. 
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Q.    And  you  did  get  up  out  of  your  chair? 

A.    Yes,  I  did. 

Q.  And  reach  for  the  whistle.  And  all  the  time 
that  you  were  pulling  this,  you  were  looking  down 
the  track'? 

A.     I  got  up  before  I  pulled  the  whistle. 

Q.     Beg  your  pardon*? 

A.     I  got  up  before  I  blew  the  whistle. 

Q.  Yes.  When  he  went  into  emergency,  you  took 
ahold  of  the  whistle  cord,  and  while  you  were  pull- 
ing the  whistle,  you  were  watching  up  the  track? 

A.     That's  right.  [496] 

Q.  About  how  close  were  you  when  you  saw  the 
girl  get  out  of  the  car? 

A.  I  don't  know,  I  imagine  50  feet  or  something, 
probably,  in  that  distance. 

Q.    50  feet?  A.    Yes. 

Q.     Sure  it  w^asn't  more  than  50  feet? 

A.  I  don't  believe  so,  looked  like  it  was  pretty 
close  to  me. 

Q.     And  she  got  out  of  the  car 

A.    Might  have  been 

Q.    Beg  your  pardon? 

A.    Might  have  been  a  hundred,  I  don't  know. 

Q.  All  right,  she  got  out  of  the  car  and  went 
around  the  door  and  shut  it  and  then  started  run- 
ning and  ran  two  or  three  or  four  steps? 

A.  She  didn't  shut  the  door,  she  tried  to  shut  it, 
I  think. 

Q.  Tried  to  shut  it,  you  think.  Tried  to  shut  it 
and  then  ran?  A.     That's  right. 
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Q.  Well,  were  you  a  hundred  feet  or  were  you 
more  than  a  hundred  feet  away? 

A.     I  told  you  I  didn't  know. 

Q.    Have  you  got  any  idea?   [497] 

A.     I  was  watching  her  all  the  time. 

Q.     I  see.  You  have  no  idea,  then? 

A.     I  have  no  idea. 

Q.  I  see.  When  was  it  you  saw  the  smoke  com- 
ing out  of  the  car? 

A.  Well,  I  imagine  we  were  about  100  or  200 
feet  west  of  this  overpass. 

Q.    West   of  the   overpass?  A.    Yes. 

Q.     Did  you  see  somebody  in  the  car  then? 

A.     Yes,  I  did. 

Q.     Could  you  see  that  it  was  a  girl? 

A.     No,  I  couldn't. 

Q.     Could  you  see  what  she  had  on  ? 

A.  No,  I  didn't  see  what  she  had  on  until  she 
got  out  of  the  truck. 

Q.     Until  she  got  out  of  the  truck? 

A.    Yes. 

Q.     I  see.  What  did  she  have  on? 

A.    Well,  she  had  on  a  plaid  blouse. 

Q.  That  is  when  she  got  out  of  the  truck,  were 
you  very  close  to  her? 

A.  I  could  see  through  the  cab  of  the  truck  and 
see  her  get  out  of  the  truck. 

Q.  What  you  saw,  then,  is  substantially  the 
same  thing  that  Mr.  Scobee  saw?  [498] 

A.    I  think  so. 

Q.    You  both  saw  the  car  come  up  and  you  saw 
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it  buck  onto  the  track  and  you  saw  the  smoke  come 

out  of  it,  and  so  on  and  so  forth;  correct? 

A.     That's  right. 

Q.  Now,  when  you  first  saw  this  automobile  as 
you  indicated  on  that  picture  some  distance  possi- 
bly in  excess  of  700  feet  but  not  900,  as  the  other  ex- 
hibit showed,  were  you  able  to  see  the  whole  automo- 
bile? A.     Well,  I  don't  know,  I  doubt  it. 

Q.  Mr.  Scobee  testified  he  could  see  the  top  of 
it. 

Mr.  McKevitt:  I  object  to  counsel  telling  this 
witness  what  Mr.  Scobee  testified. 

Q.  (By  Mr.  Etter)  :  Do  you  recall  Mr.  Scobee's 
testimony  ?  A.    Yes. 

Q.  And  do  you  recall,  if  you  do,  that  he  testi- 
fied that  he  could  see  the  top  of  a  car  at  the  point 
as  he  indicated  on  Exhibit  27? 

A.    Yes,  I  think  he  said  that. 

Q.  Yes.  Well,  now,  what  was  your  view  of  it? 
Could  you  see  the  top  or  could  you  see  more  of  it? 

A.    What  do  you  mean  by  the  ^'top"? 

Q.  Well,  did  you  see  the  whole  automobile  with 
the  girl  in  it  or  somebody  in  it  when  you  came  up 
right  under  the  underpass?  [499] 

A.  I  wouldn't  say  that  I  saw  all  of  the  car,  I 
don't  know. 

Q.  Well,  what  part  of  it  did  you  see?  How  did 
you  know  it  was  a  car? 

A.  Well,  if  you  could  see  all  but  the  back  wheel, 
you  would  probably  know  it  was  an  automobile, 
wouldn't  you,  or  you  would  think  it  was? 
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Q.  That's  correct,  you  probably  would.  What 
part  of  it  did  you  see  ? 

A.     I  think  that  probably  I  didn't  see 

Q.     All  you  could  see  was  what? 

A.  All  I  didn't  see  was  probably  the  back  wheel 
or  maybe  the  back  fender. 

Q.     The  back  fender? 

A.     I  think. 

Q.    Did  you  see  somebody  in  the  car? 

A.    Yes. 

Q.    At  that  time? 

A.  That  I  don't  know  for  sure.  I  must  have, 
though. 

Q.     Beg  your  pardon? 

A.     I  must  have,  there  was  someone  in  it. 

Q.  And  that  is  from  a  distance  that  you  indi- 
cated when  I  examined  about  it,  would  be  possibly 
just  under  the  underpass  or  a  short  distance  east 
of  the  underpass? 

A.     That's  right.  [500] 

Q.     Beg  your  pardon? 

A.     That's  right. 

Mr.  Etter:    That  is  all,  sir. 

Mr.  McKevitt:    Have  you  finished*? 

Mr.  Etter:    Yes. 

The  Court:    Just  a  moment. 

Mr.  McKevitt:    That  is  all. 

(Witness  excused.) 
Mr.  Gaynor. 
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JOSEPH  F.  N.  GAYNOR, 
called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  McKevitt) :  State  your  name,  Mr. 
Gaynor,  for  the  benefit  of  the  Court  and  counsel 
and  the  jury,  please.  State  your  name. 

A.     Joseph  F.  N.  Gaynor. 

Q.     G-a-y-n-o-r?  A.    Yes,  sir. 

Q.    And  how  old  are  you,  Mr.  Gaynor  *? 

A.     56. 

Q.     Didn't  hear  you?  A.     56.  [501] 

Q.    And  where  do  you  reside? 

A.    Wenatchee,  Washington. 

Q.    A  man  with  a  family?  A.     That's  right. 

Q.    Wife  and  how  many  children? 

A.     I  have  a  wife,  a  daughter  20,  twin  sons  18. 

Q.     I  see.  And  by  whom  are  you  employed? 

A.    By  the  Great  Northern  Railroad. 

Q.     And  your  headquarters  are  at  Wenatchee? 

A.    Yes,  sir. 

Q.  How  long  have  you  been  employed  by  the 
Great  Northern  Railroad  Company? 

A.     It  will  be  28  years  this  coming  March. 

Q.  What  is  your  present  position  with  the  Great 
Northern  Railroad  Company? 

A.     Superintendent  of  electrical  operations. 

Q.  And  in  what  other  capacities  have  you  beeii 
employed  by  the  Great  Northern  Railroad  Com- 
pgr.y,  if  any? 

A.     I  have  put  in  14  years  as  superintendent  of 
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electrical  operations,  10  years  electrical  master  me- 
chanic prior  to  that,  and  four  years  as  traveling 
engineer. 

Q.  When  you  say  'traveling  engineer,"  Joe, 
what  do  you  mean  by  that? 

A.  That  was  engineer  in  charge  of  motive 
power  and  engine  crews,  shops,  the  maintenance 
and  operation  of  steam,  [502]  Diesel  and  electric 
locomotives. 

Q.  And  when  you  occupied  that  position,  where 
were  you  living? 

A.     I  was  living  at  Skykomish  in  that  position. 

Q.  Are  you  a  graduate  of  any  professional 
school? 

A.    Yes,  sir,  a  graduate  electrical  engineer. 

Q.     Of  what  university? 

A.  The  Catholic  University  of  America,  Wash- 
ington, D.  C. 

Q.     What  course  did  you  pursue  at  that  school? 

A.     Electrical  engineering  is  my  major. 

Q.     You  majored  in  electrical  engineering? 

A.     Yes,  sir. 

Q.     Did  you  graduate?  A.     I  did. 

Q.     Did  you  receive  a  diploma?  A.     Yes. 

Q.     Following  your  graduation,  what  did  you  do  ? 

A.  I  was  hired  by  the  Westinghouse  Electric 
Manufacturing  Company  at  Pittsburgh,  Pennsyl- 
vania. 

Q.    How  long  did  you  work  for  that  company? 

A.     Five  years. 
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Q.    What   work    did   you    do    working   for    the 
AVestinghouse  people? 

A.  I  was  a  heavy  traction  engineer  for  West- 
inghouse. 

Q.     Heavy  traction  engineer?   [503] 

A.     Yes,  sir. 

Q.    What  does  that  mean? 

A.  That  is  heavy  road  locomotives,  Diesel,  steam 
and  electric. 

Q.  In  other  words,  Westinghouse  manufactures 
that  equipment?  A.     Yes,  sir. 

Q.  And  that  was  the  position  you  occupied  with 
them  during  that  five  year  period,  was  it? 

A.     That's  right. 

Q.  And  just  briefly,  what  did  you  do  in  that 
position  ? 

A.  In  that  position,  my  job  was  the  construc- 
tion of  locomotives  in  the  shops,  the  test  of  same 
on  test  track  and  road.  Then  as  I  went  along,  why, 
I  was  moved  up  into  the  design  department  and 
proceeded  from  there  to  field  jobs.  I  put  in  rail- 
way electrifications  in  different  parts  of  the  world. 

Q.  Did  you  have  anything  to  do  with  the  electri- 
fication of  the  Great  Northern? 

A.  Yes,  sir,  I  put  the  motive  power  in  service 
in  the  Great  Northern. 

Q.    Between  what  points? 

A.  Between  Skykomish  and  Wenatchee,  Wash- 
ington. 

Q.    Where  is  Skj^komish? 

A.     That  is  a  town  50  miles — oh,  it  is  about  72 
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miles  [504]  west  of  Wenatehee  at  the  foot  of  the 

Cascades  on  the  west  slope. 

Q.  I  see.  Now,  Mr.  Gaynor,  you  have  had,  as  I 
understood,  your  experience  with  steam,  Diesel  and 
electric  locomotives?  A.    Yes,  sir. 

Q.     Able  to  operate  them? 

A.     I  am,  I  train  the  men  who  do  operate  them. 

Q.  Oh,  that  is  what  I  am  talking  about.  You 
train  the  men  on  the  Great  Northern  who  operate 
those  things'?  A.    Yes,  sir. 

Q.  Did  you  have  charge  of  the  training  of  engi- 
neers when  there  was  a  switch-over  from  steam  to 
Diesel?  A.     Yes,  sir,  I  did. 

Q.  And  have  you  had  experience  in  the  opera- 
tion of  Diesel  locomotives  for  test  purposes,  stop- 
ping, and  so  on?  A.    Yes,  sir. 

Q.     What  is  your  answer?  A.     I  have. 

The  Clerk:  Your  Honor,  I  have  marked  the 
]^efpndant's  34,  35  and  36  for  identification. 

Q.  (By  Mr.  McKevitt) :  Over  what  period  of 
time,  Mr.  Gaynor? 

A.     Right  straight  through,  since  1927. 

Q.    And  where  were  those  tests  made?  [505] 

A.  On  the  Cascade  Division,  on  the  various 
grades. 

Q.  What  was  the  purpose  of  those  tests?  Was 
that  a  company  program? 

A.  Yes,  it  was.  In  changing  over  from  steam  to 
("loctrification  and  then  supplementing  that  with 
Diesel  power,  they  made  new  train  schedules,  higher 
speeds  for  both  freights  and  passen.G:prs.  and  in  or- 
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der  to   determine  the   operating  speeds   to   fit  the 

schedules,  you  first  must  know  where  they  will  stop. 

Q.  I  see.  Particularly  with  pulling  into  stations, 
and  so  on?  A.     Yes,  sir. 

Q.  Now,  Mr.  Gaynor,  I  will  show  you  Defend- 
ant's Exhibit  No.  34  for  identification.  Are  you 
familiar  with  the  type  of  apparatus  that  is  shown 
in  that?  A.     I  am. 

Q.     That  is  what,  the  Diesel? 

A.  That  is  the  Diesel  electric,  a  3-unit,  4500 
horsepower  Diesel  electric,  known  as  F-7  type  by 
the  manufacturers. 

Q.  Is  that  type  of  locomotive  used  by  the  Great 
Northern?  A.     It  is. 

Q.    At  the  present  time? 

A.  They  are  standard.  Just  like  buying  an  auto- 
mobile, you  all  get  the  same  kind. 

Q.  And,  of  course,  your  company  had  those  in 
1952  and  prior  thereto?  [506] 

A.  Yes,  we  did,  we  had  them  back  in  the  40 's,  we 
began  using  them. 

Mr.  McKevitt:  I  believe  you  stipulated,  counsel, 
that  this  is  a  blueprint  of  the  Diesel  that  was  on 
this  train? 

Mr.  Etter:     Yes. 

Mr.  McKevitt:    Offer  it  in  evidence. 

The  Court:    That  is  35,  is  it,  or  34? 

The  Clerk:    34. 

The  Court:  It  will  be  admitted,  then,  Defend- 
ant's Exhibit  34. 
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(Whereupon,  the  said  bkieprint  was  admitted 
in  evidence  as  Defendant's  Exhibit  No.  34.) 

Q.  (By  Mr.  McKevitt) :  Mr.  Gaynor,  I  show 
you  Defendant's  Exhibit  35  for  identification,  which 
is  eight  prints. 

Mr.  McKevitt:  It  is  stipulated,  Mr.  Etter,  as  I 
understand  it,  that  these  prints  are  prints  of  the 
eight  cars  that  were  attached  to  this  Diesel  on  that 
date? 

Mr.  Etter:    That  is  so. 

Mr.  McKevitt:     Thank  you. 

Mr.  Etter:    So  stipulated.  [507] 

Q.  (By  Mr.  McKevitt)  :  Are  you  familiar  with 
that  type  of  equipment? 

A.  Yes,  sir.  Our  own  No.  5  and  6  run  that  kind 
of  equipment. 

Mr.  McKevitt:    Offer  it  in  evidence. 

The  Court:  It  will  be  admitted,  then.  That  is 
35? 

Mr.  McKevitt:    35. 

(Whereupon,  the  said  print  was  admitted  in 
evidence  as  Defendant's  Exhibit  No.  35.) 

Mr.  McKevitt:  What  is  this  number,  Mr.  Tay- 
lor? 

The  Clerk:  That  is  36.  It  is  marked  when  you 
open  it  up. 

Q.  (By  Mr.  McKevitt) :  Showing  you  Defend- 
ant's Exhibit  36 

Mr.  McKevitt:  And  with  reference  to  this,  your 
Honor,  counsel  will  correct  me  if  I  am  wrong,  it 
is  stipulated  that  this  was  the  speed  tape  that  was 
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on  this  engine  at  the  time  that  this  collision  oc- 
curred, and  that  after  the  train  arrived  in  Seattle, 
it  was  removed  therefrom  and  it  has  not  been  used 
on  any  other  engine  since  that  time. 

Mr.  Etter:  I  haven't  seen  this,  Frank,  I  just 
want  to  look  at  it. 

I  would  like  to  know  when  these  names  were  put 
on  here. 

Mr.  McKevitt:  Immediately  after  the  arrival  of 
the  [508]  train  in  Seattle  after  it  was  taken  out 
of  the  box.  The  box  was  unlocked  and  the  tape  was 
removed. 

Mr.  Etter :    And  is  that  pencil  or  is  that 

A.  That  is  a  stylus.  It  is  a  metal  pencil  that 
fits  into  a  piston  rod  that  works  up  and  down  at 
the  speed. 

Mr.  Etter:    That  gives  the  impression  here? 

A.  That's  right,  and  this  is  a  chemically  treated 
paper  that  is  sensitive  to  that  particular  kind  of  a 
brass  stylus. 

Mr.  Etter:    I  see.  This  was  removed  in  Seattle? 

Mr.  McKevitt:  Well,  he  doesn't  know  that.  That 
is  what  I  advised  you.  Could  bring  witnesses  over 
to  testify  to  the  fact  it  would  take  two  men,  it 
would  be  a  roundhouse  foreman  and  master  me- 
chanic. That's  all  their  testimony. 

Mr.  Etter:  But  I  will  take  your  word  it  has 
been  removed  and  hasn't  been  touched. 

Mr.  McKevitt:    Under  oath,  I  will  so  state. 

Mr.  Etter:  All  right.  I  will  stipulate  that  is  the 
speed  tape. 
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Mr.  McKevitt :    Offer  it  in  evidence,  your  Honor. 

The  Court:    It  will  be  admitted,  then. 

The  Clerk:    That  is  36. 

(Whereupon,  the  said  speed  tape  was  ad- 
mitted in  evidence  as  Defendant's  Exhibit 
No.  36.)  [509] 

Mr.  McKevitt:  I  think  it  should  be  help  up,  if 
your  Honor  pleases,  while  I  am  asking  the  ques- 
tions, so  the  jury  might  get  some  idea  what  it  is. 
I  have  looked  at  it  several  times  and  it  is  still  some- 
what of  a  puzzle  to  me. 

The  Court:  Maybe  Mr.  Carlile  could  hold  it, 
then. 

Mr.  McKevitt:    Yes,  could  you? 

Q.  Mr.  Gaynor,  I  notice  on  this  speed  tape,  Ex- 
hibit No.  36 

A.  Turn  it  the  other  Avay,  you  have  it  upside 
down. 

Q.  Oh,  I  see.  You  say  that  this  is  a  special  type 
of  paper?  A.    Yes,  sir. 

Q.  Do  you  have  on  the  Great  Northern  on  cer- 
tain of  your  trains  speed  tapes  of  this  character? 

A.    We  have  it  on  all  of  our  trains. 

Q.  All  of  them.  And  what  is  the  purpose  of  a 
speed  tape  on  a  train  such  as  this  one  here? 

A.  That  is  so  the  officials  in  charge  of  operation 
can  get  some  idea  what  the  operation  is.  I  will  be 
explicit,  like  take  our  Empire  Builders,  when  we 
first  put  them  on 

Q.    Make  it  brief. 

A.     All  right — they  were  faster  trains  and,  being* 
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a  faster  train,  certain  speed  limits  were  set  up  be- 
tween points.  Some  of  the  men  have  a  tendency  to 
make  use  of  excess  [510]  power  they  had  and  run 
too  fast.  Sometimes  passengers  get  throwed  over 
when  they  go  around  curves  that  way  and  damage 
suits  come.  Therefore,  every  tape  is  sent  to  the 
trainmaster ^s  office  at  headquarters  and  it  is  ex- 
amined before  it  is  filed,  and  that  is  for  the  protec- 
tion of  the  company,  and  if  a  man  is  alleged  to  have 
done  something,  speeded,  and  he  didn't,  that  tape 
will  protect  him  as  well  as  hang  him  if  he  is  exceed- 
ing or  going  outside  the  rules. 

Q.  All  right.  Now,  I  notice  these  circular  little 
holes  on  the  top  and  the  bottom  of  this  tape,  Joe. 
What  do  they  indicate? 

A.  Those  holes  do  a  double  duty.  There  is  a 
roller  that  is  driven  by  the  drive  mechanism  that 
meshes  with  them  and  each  dot  is  one-half  inch 
apart  and  that  is  equivalent  to  one  mile,  a  locomo- 
tive has  to  progress  one  mile. 

Q.  The  space  between  these  dots,  then,  is  one 
mile?  A.    Yes,  sir. 

Q.  You  might  say  they  represent  mile  posts  on 
the  road? 

A.     They  represent  mile  posts  of  distance. 

Q.  Now,  I  notice  a  broken  horizontal  line  on 
that  tape.  What  does  that  represent? 

A.  That  represents  a  vertical  distance  up  this 
way  (indicating)  and  the  curve  will  give  you  the 
miles  an  hour  [511]  that  the  train  is  running  at  any 
point. 
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Q.     It  represents  a  vertical  distance? 

A.    Vertical  distance  in  miles  an  hour. 

Q.  Now,  I  notice  a  faint  line,  Mr.  Etter  called 
attention  to  it,  you  can  trace  on  here  and  it  fluctu- 
ates. What  is  that? 

A.  That  is  the  actual  speed  at  every  point  of 
the  run  that  the  locomotive  and  train  is  making 
from  the  time  it  starts  out  of  a  terminal  until  its 
run  is  ended. 

Q.  Are  you  able  to  determine  from  a  speed  tape, 
or  this  speed  tape,  whether  or  not  brakes  were  ap- 
plied at  different  points'? 

A.    Yes,  you  can  tell. 

Q.  You  can  tell  that.  Now,  is  there  anything 
else  about  the  markings  on  here  that  I  haven't 
asked  you  which  I  should  ask  you  so  you  can 
give 

A.  No,  you  have  covered  it.  A  train  starting  out 
at  a  point,  picking  up  speed,  then  it  runs  along, 
levels  off.  This  particular  section  here  (indicating), 
a  train  is  running  some  place  around  70,  comes 
down  around  60,  that  will  tell  a  professional  engi- 
neer looking  at  that  a  little  information  about  the 
grade,  too. 

Q.     It  will,  huh? 

A.  But  to  the  train  officials,  the  trainmasters 
who  examine  that,  all  they  look  at  is  to  see  be- 
tween [512]  about — our  own  road,  now;  I  am  not 
too  familiar  with  yours — between  Seattle  and  Ever- 
ett, if  the  train  runs  80  miles  an  hour,  then  we  can 
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find  some  passengers  thrown  around,  then  that  en- 
gineer is  all  done. 

Q.    Well,  it  would  show  on  this  tape? 

A.     That's  right. 

Q.  Now,  the  Ellensburg  station  is  marked  on. 
there  ? 

A.    Ellensburg  is  marked  right  here  (indicating). 

Q.    And  is  the  scene  of  the  crossing  designated? 

A.  Well,  the  stopping  point  of  the  pilot  of  the 
locomotive  is  designated  by  this  drop  here,  at  this 
point  here  (indicating),  so  that  that  locates  every- 
thing in  terms  of  Ellensburg;  in  other  words,  the 
crossing  is  so  many  miles  from  Ellensburg. 

Q.  How  many  miles  is  it?  It  has  been  testified 
four 

A.     4.75  miles,  and  miles  zero  at  Ellensburg. 

Q.  In  other  words,  you  start  at  Ellensburg  at 
zero,  is  that  correct? 

A.  Yes,  sir,  and  you  run  out  when  you  come 
to  the  end  of  this,  this  stops  at  mile  post  5. 

Q.    And  you  locate  the  crossing 

A.  Then  you  locate  the  crossing  in  terms  of  4.75 
and  the  mile  post  5. 

Q.  All  right.  Now,  begin  with  Ellensburg  and 
ending  at  or  near  the  crossing,  are  you  able  to 
determine  from  [513]  this  speed  tape  what  the 
speed  of  that  train  was?  A.     Yes,  sir. 

Q.     Tell  us. 

A.  You  can  see  that  okay.  Starting  at  zero  at 
Ellensburg 
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Mr.  McKevitt:  Are  you  blocking  some  jurors' 
Tiew,  Max? 

A.  I  will  make  the  tracing  with  my  pencil  and 
you  can  follow  the  pencil.  This  direction  is  the 
direction  of  travel  west  and  this  would  be  the  miles 
per  hour  (indicating). 

Starting  at  Ellensburg  at  zero  miles  an  hour,  the 
train  comes  out  and  makes  a  little  jog,  and  now 
that  wouldn't  mean  much  to  another  man,  but  to 
me  it  means  the  engineer  applied  his  running  test 
in  here  some  place  or  the  speed  would  have  gone 
up  faster.  Then  at  one  mile,  he  is  going  45  miles 
an  hour;  at  the  end  of  mile  2,  he  is  up  to  e55  miles 
an  hour;  then  he  makes  a  jog  down.  Now,  that 
jog  is  out  between  2  and  3  miles,  two  and  a  half 
and  three  miles.  That  is  evidently  where  that  slow 
order  was.  And  then  he  come  down  around  37  miles 
an  hour,  I  would  call  it,  and  he  holds  it  about  a 
quarter  of  a  mile.  Then  he  picks  his  speed  on  up 
and  we  go  from  that  point,  and  in  one  mile  he  is 
up  to  about  60  miles  an  hour.  Then [514] 

Q.  Where  is  he  at  that  point  with  reference  to 
Ellensburg  or  the  crossing? 

A.  With  reference  to  the  crossing — we  will  take 
Ellensburg,  start  from  there,  1,  2,  3,  4,  at  mile  4, 
he  is  up  to  60  miles  an  hour,  and  at  mile  5,  he  is 
stopped  at  4.75,  he  is  right  about  at  64  miles  an 
hour  and  it  had  been  running  that  way  for  some 
little  distance  there. 

Q.  Now,  does  that  exhibit  indicate  anything 
about  whether  brakes  were  or  wpre  not  applied? 
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A.  It  does,  it  shows  what  they  were  speaking 
about  here  at  some  point.  Well,  you  can  take  it 
from  here  (indicating),  the  speed  is  going  on  up 
here,  but  instead  of  going  up  and  reaching  64  at 
a  i:)oint  up  here 

Q.  When  you  say  '*a  point  up  here,"  what  are 
you  pointing  to? 

A.  Well,  it  would  reach  64  miles  an  hour,  to 
reach — I  will  call  that  terminal  speed,  because  that 
is  the  maximum  speed  it  made — it  would  have 
reached  terminal  speed  over  here,  say,  a  quarter  of 
a  mile  farther  than  it  did  if  a  brake  application 
had  not  been  made  to  hold  that  acceleration  down, 
and  it  was  a  service  application  because  it  only 
changed  the  slope  of  the  curve  slightly.  Then  at 
this  point  (indicating)  it  shows  that  an  emergency 
braking  began.  [515] 

Q.  When  you  say  ^^at  this  point,"  where  is  that 
with  reference 

A.  That  point  is  right  on  that  crossing,  on  mile 
post  4.75,  retardation  begins  and  it  stops  at  mile 
post  5,  about  a  quarter  of  a  mile  beyond  the  cross- 
ing. 

Q.  In  other  words,  it  began  really  to  take  hold 
at  that  point,  is  that  what  you  mean? 

A.    It  took  hold  at  the  crossing,  yes,  sir. 

Q.  Now,  is  there  anything  else  in  connection 
with  this  tape  or  effective  in  this  lawsuit  that  I 
haven't  asked  you  about? 

A.  No,  you  have  covered  where  it  stopped  at 
Ellensburg,  started,  and  there  is  the  stop  after  the 


442       Northern  Pacific  Bailway  Company  vs. 

(Testimony  of  Joseph  F.  N.  Glaynor.) 

accident  (indicating)  ;  there  is  the  run  in  between 

the  slow  order  in  here. 

Q.  Now,  where  is  this  tape  located  when  it  is 
on  the  locomotive  and  in  operation? 

A.  As  the  engineer  sits,  assimie  I  am  sitting  in 
the  engineer's  seat,  over  here  is  his  brake  equip- 
ment, automatic  brake  valve  and  independent  brake 
valve,  air  gauges  in  front  of  them,  throttle  over 
here  to  the  left,  and  also  to  the  left  just  about  at 
eye  level  is  the  speedometer  (indicating).  That 
looks  like  a  clock  looking  at  it,  calibrated  in  zero 
around  to  75,  usually  for  the  freight  engines,  and 
up  to  120  on  high-speed  [516]  jobs.  And  in  the  top 
of  that  tape — or  on  the  top  of  that  box,  there  is  a 
door  that  is  locked  and  raises  up,  and  inside  of  that 
is  where  that  speed  tape  and  the  mechanism  to 
drive  it  is  located.  When  your  hand  shows  50  miles 
an  hour  on  the  indicator  that  the  engineer  sees,  he 
don't  see  the  tape,  he  sees  the  indicator,  it  is  making 
that  mark  on  the  tape,  and  all  variations  is  spotted 
on  there  because  the  indicator  that  marks  the  tape 
is  driven  from  the  hand. 

Q.  In  other  words,  the  tape  operation  is  syn- 
chronized with  the  speedometer  operation? 

A.  That's  right,  and  they  are  driven  from  one 
of  the  wheels. 

Q.    Is  that  standard  equipment 

A.    Yes,  sir. 

Q.    on  Class  I  railroads? 

A.  That  is  standard  on  Diesels,  electric  or  steam 
engines  that  use  that  type  speedometer. 
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Q.  What  have  you  to  say  with  reference  to  its 
accuracy  ? 

A.  Its  accuracy  is  the  best  that  can  be  made  by 
the  manufacturers.  It  is  known  as  a  positive  dis- 
placement type. 

Q.    A  what? 

A.  A  positive  displacement.  It  is  a  hydraulic 
pump,  and  the  faster  that  they  turn  the  drive  from 
the  wheels,  [517]  the  more  volume  it  shoves  up 
against  the  piston,  and  as  it  does,  it  just  bends  the 
piston  farther,  because  the  piston  itself  is  just  a 
slot  with  the  piston  in  the  cylinder  there. 

Q.  Now,  I  want  to  go  back  to  these  Exhibits 
34  and  35.  34  is  the  Diesel,  is  it  not? 

A.    Yes,  sir. 

Q.  Now,  what  type  of  brakes  were  on  those 
wheels  ? 

A.  Westinghouse  brakes  are  on  there  and  have 
the  Electomatic  braking  speed  system,  which  is 
the  latest  air  brake  used  on  roads. 

Q.  I  notice  over  here  some  notations,  speaks  of 
weight  with  total  load  so  many  pounds.  What  does 
that  mean? 

A.  Total  load  consists  of  water  in  the  heating 
tanks  where  they  carry  heating  boilers  for  heat- 
ing the  train;  sand,  which  is  used  automatically 
on  these  engines  in  case  of  emergency  application 
or  the  wheels  tend  to  slide,  the  sanders  come  on 
automatically;  and  fuel  oil,  each  one  carries  1200 
gallons  of  fuel  oil,  about  7  pounds  to  the  gallon, 
why,  you  got  quite  a  lot  of  fuel  load. 
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Q.  Well,  now,  is  there  another  weight  designated 
on  there? 

A.  Yes,  there  is  a  weight  dry.  That  is  just  as 
you  would  get  the  machine,  say. 

Q.    Well,  no,  there  is 

A.     There  is  a  light  weight.  [518] 

Q.     Yes.  That  means  without  the  load? 

A.  That  means  without  the  load,  without  the 
heat  and  boilers  and  stuff. 

Q.  This  light  weight,  that  means  all  of  the 
equipment  minus 

A.  The  heating  boilers  and  stuff  that  is  extra, 
because  these  engines  could  be  freight  engines  and 
not  have  a  heating  boiler. 

Q.  "Wliat  I  am  getting  at  is  the  weight  of  this 
Diesel  at  the  time  of  this  accident.  It  would  be  so 
many  pounds  plus  whatever 

A.    Fuel  has  been  used  and  the  water  used. 

Q.    Well,  we'll  forget  the  fuel  and  water. 

A.     Okay,  you  use  your  light  weight  in  this  case. 

Q.  Yes,  use  the  light  weight.  Isn't  it  shown  right 
here  (indicating),  light  weight,  how  many  pounds? 

A.     693,800  pounds. 

Q.     693 ?  A.     693,800. 

Q.  My  bifocals  aren't  much  good,  I  thought  it 
was  680.  Are  you  sure  it  is  693  or  is  it  683?  You 
can  see  better  than  I  can.  Just  so  we  are  accurate 
on  it.  A.     Yes. 

Q.     693,000  pounds?  A.     693.   [519] 

Q.    Now,  showing  you 
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Mr.  Connelly:  What  is  the  final  weight,  Mr. 
McKevitt? 

Mr.  McKevitt:    693,000. 

A.    800  pounds. 

Mr.  Connelly:    Thank  you. 

Q.  (By  Mr.  McKevitt):  Now,  going  to  35, 
which 

The  Court:    That  is  the  Diesel,  I  assume? 

Mr.  McKevitt:  That  is  the  Diesel,  your  Honor, 
yes. 

Q.  Now,  going  to  Exhibit  35,  which  are  prints 
of  the  cars  that  the  Diesel  was  pulling,  what  is  the 
total  weight  of  the  mail  and  express  car  shown  on 
there?  Isn't  it  on  this  column  over  here  (indicat- 
ing)? 

A.    Yes,  sir,  the  total  weight  is  152,700  pounds. 

Q.    Now,  go  to  the  next. 

A.     That  is  mail  and  express  car. 

Q.     Now,  the  next  is  the  mail  storage? 

A.     Storage  car. 

Q.    What  is  the  total  weight  of  that? 

A.     132,300. 

Q.     All  right.  Now,  go  to  the  next. 

Mr.  Etter:    May  I  just  see  that  first  one? 

A.    Sure. 

Mr.  Etter:  You  are  combining  the  weight  of  the 
body  and  the  trucks  and  giving  us  the  total?  [520] 

Mr.  McKevitt :  Total  weight,  those  are  all  totals, 
Max. 

:^.Ir.  Etter:    Fine. 

Q.     (By  Mr.  McKevitt) :     Now,  your  total 
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A.     We  gave  that  132,300. 

Q.     That  is  the  mail  car?  A.    Yes. 

Q.  Now,  let's  go  to  this  baggage  car,  what  is  the 
total  weight  of  that*? 

A.     Baggage  car  is  143,800. 

Q.    Yes. 

A.  Another  baggage  car,  total  weight  144,850. 
Going  too  fast? 

Mr.  McKevitt:  Are  you  getting  those,  Ells- 
worth ? 

Mr.  Connelly:     Yes. 

A.  And  the  next  is  a  lay-back  seat  of  coach, 
158,300. 

Q.     158,300? 

A.    Yes.  You  now  come  to  de  luxe  coach,  143,700. 

Q.     143,700. 

A.  And  reserve  seat  coach,  weight  total  159,600; 
cafe  coach,  173,700;  and  that  is  all. 

Q.  I  had  that  total  weight  added  up  and  I  have 
misplaced  it  some  place. 

Mr.  McKevitt:  May  I  confer  with  counsel  and 
maybe  we  can  agree  on  the  total  weight?  [521] 

The  Court:    Yes. 

Mr.  Connelly:  I  am  going  to  add  all  this.  Why 
don't  you  just  tell  me  what  if^ 

Mr.  McKevitt:  I  think  it  is  960  tons  total,  I 
think  you  will  find  it,  after  you  make  all  those  addi- 
tions and  divide  by  2,000. 

Mr.  Etter:  We  will  stipulate  that  unless  we  find 
it  incorrect. 

Mr.  McKevitt:    All  right.  I  am  not  saying  that 
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960  is  right  on  the  nose;  I  think  it  is  960  plus,  not 

over  961. 

Q.  Mr.  Gaynor,  in  determining  what  distance  a 
train  of  this  character  on  a  particular  grade  of 
track,  and,  by  the  way,  you  were  in  court  all  during 
this  trial,  weren't  you,  and  heard  the  grade  de- 
scribed? A.    Yes,  sir. 

Q.  Having  that  in  mind  and  a  dry  rail  and  this 
type  of  equipment  and  the  consist  of  it  and  weights, 
what  factors  have  to  be  taken  into  consideration 
in  determining  within  what  distance  that  train  can 
be  stopped  going  at  any  rate  of  speed? 

A.  Going  at  any  rate  of  speed,  the  main  factors 
concerned  with  stopping  that  or  any  train  is,  first, 
your  brake  pipe  pressure  carried;  next,  your  brak- 
ing ratio;  then  the  brake  system  efficiency.  Another 
factor  entering  [522]  in  this  is  the  coefficient  of 
friction. 

Q.  Well,  now,  stop  right  there.  The  coefficient 
of  friction,  what  is  meant  by  that? 

A.  It  is  a  percentage  of  the  actual  drag  of  the 
brake  shoe  on  the  wheel  compared  to  the  pressure 
of  the  shoe  against  the  wheel. 

Q.     I  see.  Any  other  factors? 

A.  And  the  adhesion  factor  between  the  wheel 
and  the  rail,  which  is  a  friction  factor  just  propor- 
tional to  the  weight  carried  by  the  wheel. 

Mr.  Etter:     Will  you  repeat  that  last  one? 

A.    Adhesion  factor  between  wheel  and  rail. 

Mr.  Etter:    Thank  vou. 
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Q.  (By  Mr.  McKevitt) :  Does  that  complete 
them,  the  factors  that  you  had  in  mind? 

A.  That  is  all  the  factors  you  need  right  now 
imtil  you  get  to  using  your  power. 

Q.  Now,  in  determining  stopping  distances,  are 
there  lags  that  you  have,  if  that  is  a  proper  expres- 
sion, take  into  consideration? 

A.     Yes,  sir,  there  are. 

Q.     And  what  are  they? 

A.     There  is  the  reaction  time  or  lag. 

Q.  What  do  you  mean  by  the  reaction  time  or 
lag? 

A.  The  time  it  takes  the  engineer,  when  he  sees 
something  [523]  is  coming  up,  to  go  through  the 
motions  and  get  that  brake  valve  tripped  over  into 
full  emergency. 

Q.     Over  into  full  emergency?  A.     Yes,  sir. 

Q.  You  heard  Mr.  Scobee  describe  what  he  did 
on  that  date?  A.     I  did. 

Q.  Have  you  an  opinion  as  to  what  time  it  took 
him  to  go  through  those  maneuvers?  Answer  that 
yes  or  no.  A.    Yes. 

Mr.  Etter:  Just  a  minute.  I  don't  think  he  has 
qualified  the  witness  to  testify  as  to  some  medical 
reaction  of  Mr.  Scobee  or  somebody  else,  and  that 
is  what  this  is.  This  has  nothing  to  do  with  the 
mechanical  end  at  all,  and  I  will  object  to  it  be- 
cause he  is  not  properly  qualified  to  testify  about 
Mr.  Scobee's  or  anyone  else's  reaction  time. 

Mr.  McKevitt:  If  he  weren't  qualified,  I  can't 
find  somebodv  that  is. 
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Mr.  Etter:     I  have  made  the  objection. 

Mr.  McKevitt:  The  reaction  time  of  the  in- 
dividual engineer  under  a  situation  of  this  kind,  I 
think,  is  a  subject 

Mr.  Etter:  This  would  have  to  be  an  examina- 
tion as  to  the  psychological  elements  that  enter  into 
it.  I  mean,  to  me,  it  is  a  purely  medical  problem 
and  a  medical  question.  He  isn't  qualified,  an  engi- 
neer, I  don't  think  to [524] 

The  Court :  I  am  inclined  to  think  that  it  might 
be  a  subject  of  expert  testimony  as  to  what  the 
average  reaction  time  would  be,  the  usual.  As  to 
Mr.  Scobee,  I  don't  know,  he  would  have  to  be 
examined  by  a  medical  expert,  I  think,  to  determine 
what  his  reaction  would  be. 

Mr.  Etter:  If  he  is  going  to  qualify  the  witness 
as  to  average  reaction  time,  if  he  can,  that  is  some- 
thing else  again,  but  I  don't  think  he  has. 

Mr.  McKevitt:     I  agree  with  you  that 

The  Court:     I  don't  think  he  has  so  far. 

Mr.  McKevitt:  I  should  have  asked  the  question 
what  the  Court  suggested. 

Q.  Have  you  an  opinion  as  to  what  the  average 
reaction  time  is  of  the  average  engineer  in  making 
an  emergency  stop  such  as  was  made  under  the 
conditions  here  existing?  A.    Yes. 

Mr.  Etter:    I  think  that  is  all  right. 

A.     I  have  timed  many  of  my  own  men. 

Q.  (By  Mr.  McKevitt)  :  Well,  what  is  the  aver- 
age reaction  time? 

A.     Average   time   for  a  man  to   go   after  that 
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brake  valve,  that  is,  just  the  motion  of  going  for  it 
and  tripping  it,  is  just  about  a  second,  and  I  put  a 
stop  watch  on  to  check  them.  [525] 

Q.  Then  after  he  throws  that  lever  into  full 
emergency,  is  there  anything  else  that  could  have 
been  done  on  that  date  to  stop  that  train? 

A.     Not  a  thing. 

Q.     Now,  what  other  element  or  lag  is  there? 

A.  There  is  a  lag  known  as  the  braking  lag, 
equipment  lag. 

Q.    Explain  that  to  the  Court  and  jury. 

A.  Equipment  lag,  the  brake  system  is  a  series 
of  charged-up  cylinders  charged  up  from  the  train 
line  or  brake  pipe,  and  in  making  an  emergency 
application,  the  air  that  is  in  this  brake  pipe  has 
to  be  gotten  rid  of  first,  and  as  it  does,  then  the 
triple  valves  on  the  cars  or  control  valves  move  to 
let  the  stored  air  under  each  car  as  auxiliary  reser- 
vation go  into  the  brake  cylinder  and  push  it  out 
against  the  wheel. 

Q.  And  in  order  to  get  full  braking  application, 
do  you  have  to  get  it  on  every  wheel  on  the  engine 
and  on  every  car?  A.     That's  right. 

Q.  And  on  the  number  of  wheels  shown  on  these 
diagrams  that  are  in  here,  isn't  that  true?  Your 
answer  is  yes?  A.     Yes. 

Q.    What  is  that  time  element  ? 

A.  That  time  element  by  actual  stop  watch  test 
will  nm  [526]  from  three  to  three  and  a  half 
seconds. 

Q.     In  other  words,  do  I  miderstand  you  to  mean 
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by  that  that  after  the  full  application  is  made  and 
before  you  got  full  application,  three  to  three  and 
a  half  seconds  elapses? 

A.  Yes,  sir,  whatever  speed  the  train  is  doing, 
it  will  proceed  for  about  three  to  three  and  a  half 
seconds  before  braking  becomes  effective. 

Q.  Now,  having  in  mind  the  weight  of  this  train 
as  sho^vn  on  these  exhibits  and  assuming  it  to  be 
960  tons,  and  having  in  mind  the  grade  of  this 
track  that  has  been  testified  to  here,  and  the  fact  of 
the  dry  rail,  have  you  an  opinion  within  what  dis- 
tance that  train  could  be  brought  to  a  stop  going  at 
50  miles  an  hour  ?  Have  you  such  an  opinion  1 

Mr.  Etter:    Just  a  minute 

A.     I  have. 

Mr.  Etter:  Pardon  me,  counsel.  Did  you  esti- 
mate horizontal,  level  track? 

Mr.  McKevitt:  On  the  grade  that  is  here, 
slightly  ascending,  isn't  it? 

A.  Ascending  grade,  five-tenths  per  cent,  that 
the  stop  was  made  on,  yes,  sir. 

Q.    Yes,  that  is  the  testimony  of  Adams. 

The  Court:  That  is  assumed  as  part  of  your 
question,  I  take  it?  [527] 

Mr.  McKevitt:    Yes. 

The  Court :    The  grade. 

Mr.  Etter:    I  wondered  if  he  had  it  in. 

Mr.  McKevitt:    Oh,  I  had  the  grade  in. 

Mr.  Etter:    All  right. 

Q.  (By  Mr.  McKevitt)  :  Have  you  an  opinion 
within  what  distance  that  train  could  be  stopped 
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going  at  50  miles  an  hour?  Have  you  an  opinion? 

A.    Yes,  sir. 

Q.    What  is  it?  How  do  you  estimate  it? 

A.     Does  the  counsel  there  permit? 

Q.     Go  ahead,  what  distance  can  it  be  stopped  in? 

A.     50  miles  an  hour,  about  1,250  feet. 

Q.  Is  that  an  estimate  of  one  way  or  another, 
or  is  that  the  least  in  which  it  can  be  stopped? 

A.  That  is  about  the  least  it  can  be  stopped  in, 
yes,  sir. 

Q.  Now,  going  at  55  miles  an  hour  and  under 
the  same  state  of  facts,  have  you  an  opinion  within 
what  distance  it  could  be  stopped? 

A.    Yes,  sir. 

Q.    What  would  that  distance  be? 

A.     Between  1,400  and  1,450  feet. 

Q.  And  at  64  miles  an  hour  under  those  condi- 
tions the  speed  is  maintained,  and  within  what  dis- 
tance could  it  [528]  be  stopped  going  at  64  miles 
per  hour  with  a  full  emergency  application? 

A.     Total  stopping  distance,  1,800  to  1,850  feet. 

Q.  Now,  assuming  that  engineer  applied  his 
brake  in  emergency  1,000  feet  east  of  this  crossing 
going  at  64  miles  an  hour,  have  you  an  opinion  as 
to  what  extent  the  speed  of  that  train  would  be 
slackened  in  point  of  seconds  of  time? 

A.    I  have. 

Q.    What  is  that  at  64  miles  an  hour? 

A.  At  64  miles  an  hour,  the  train  would  go 
1,000  feet  in  10.6  seconds  on  a  free  run,  that  is, 
an  unrestricted  run.  An  emergency  application  in 
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that  same  time  would  take  the  train  14.8  seconds 
to  cover  the  same  distance,  or  it  would  take  4.2 
seconds  longer  for  it  to  reach  the  crossing,  if  you 
are  taking  the  crossing  as  the  point  from  which 
that  distance  is  figured. 

Mr.  Etter:    That  is  from  1,000  feet? 

A.     From  1,000  feet,  yes,  sir. 

Q.  (By  Mr.  McKevitt) :  It  means  that  in  this 
instance,  if  he  went  into  an  emergency  when  he  was 
1,000  feet  from  the  crossing,  assuming  the  truck 
was  on  the  crossing,  he  would  have  given  that  girl 
a  maximum  of  an  additional  four  and  some  sec- 
onds? 

A.  That  is  correct,  about  four  and  a  quarter 
seconds  to  get  out  of  the  way.  [529] 

Q.  Now,  at  take  50  miles  an  hour,  if  he  was 
going  50  miles  an  hour  and  he  applied  his  emer- 
gency 1,000  feet  from  the  crossing,  what  additional 
time  would  he  have  given  the  occupant  of  this  truck 
to  escape? 

A.  At  50  miles  an  hour,  on  a  free  run  and  an 
unbraked  run,  it  would  take  about  thirteen  and  a 
half  seconds  for  the  train  to  reach  the  crossing 
from  1,000  feet  out. 

Q.  In  other  words,  the  train  is  traveling  ap- 
proximately 75  feet  a  second,  is  that  correct? 

A.  That  is  correct,  about  74  feet  a  second,  and 
an  emergency-brake  run  at  1,000  feet  from  the 
crvj'.-.sing  won  id  take  about  18,8  seconds  to  cover  the 
distance,  or  there  would  be  an  additional  five  and 
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a  third  seconds,   about,  for  anyone  to  get  off  the 

crossing. 

Q.     That  is  with  the  emergency? 

A.    With  an  emergency,  yes,  sir. 

Q.    At  50  miles  an  hour  at  1,000  feet? 

A.     At  1,000  feet,  yes. 

Q.  Now,  take  a  distance  of  700  feet,  assuming 
that  at  700  feet  this  train  had  been  dynamited 
going  at  50  miles  an  hour,  what  additional  time 
would  that  have  allowed  the  occupant  of  this  car  ? 

A.  It  would  take  it  9.4  seconds  to  reach  the 
crossing  from  700  feet  out  on  a  free  run.  [530] 

Q.     That  is,  without  ])rakes? 

A.  Unbraked,  no  brakes.  And  if  it  were  braked, 
it  would  take  it  about  ten  and  a  half,  so  you  would 
get  somewhere  around  about,  oh,  one  and  a  third 
seconds  time. 

Q.     How  many? 

A.     One  and  a  third  seconds  extra,  about. 

Q.  That  would  be  the  additional  time  you  would 
give  them  under  those  conditions? 

A.     Additional  time,  yes,  sir. 

Q.  Well,  now,  if  at  700  feet  from  that  crossing 
this  train  is  going — the  last  speed  I  gave  you  was 
50,  wasn't  it?  A.     50,  yes,  sir. 

Q.  The  train  was  going  60  miles  an  hour,  what 
additional  time  would  it  have  given  to  that  girl  if 
he  dynamited  at  700  feet? 

A.  The  free  run  to  the  crossing  would  be  about 
eight  seconds  at  60  miles  an  hour  from  700  feet 
away,  and  with  an  emergency  In-aked  run  from  700 
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feet  away,  the  time  to  get  down  to  the  crossing 

would  be,  oh,  about  five  and  a  quarter  seconds. 

Q.  Well,  how  much  additional  time  would  have 
been  allowed,  then? 

A.    Around  two  and  three-quarter  seconds. 

Q.    How  much? 

A.    About  two  and  three-quarter.  [531] 

Q.  Assuming  that  the  train  is  going  64  miles  an 
hour  and  it  is  dynamited  at  700  feet,  what  addi- 
tional time  would  that  dynamiting  have  given  that 
girl? 

A.     64  miles  an  hour  at  700  feet? 

Q.    Yes. 

A.  Free  run  would  be  about  7.4  seconds  to  get 
there  unbraked. 

Q.     Unbraked? 

A.  Unbraked.  And  with  emergency  braking  on 
there  at  64  miles  an  hour,  it  would 

Q.     64? 

A.     At  64 — about  eight  and  a  half  seconds. 

Q.     Give  her  an  additional  time  of  how  much? 

A.  Take  eight  and  a  half  seconds  to  get  down 
there  braked,  so  the  difference  between  those  two 
would  be — the  first  figure  was  eight,  I  believe  I 
gave  you — about  half  a  second. 

Q.    About  half  a  second's  time?  A.    Yes. 

Mr.  Etter:  Didn't  you  testify  7.4  and  8.5  rather 
than  half  a  second? 

A.  You  got  that  equipment  lag  is  in  there,  300 
feet  is  off,  because  when  he  dynamites,  if  he  is  1,000 
feet  off,  he  has  only  got  brakes  for  the  last  700 
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feet,  that  is  where  he  is  slowing  do\^m.  On  a  free 

run,  you  are  running  a  full  1,000  feet.  [532] 

Mr.  McKevitt:  You  are  talking  about  this  com- 
putation difference? 

Mr.  Etter:    Yes. 

Mr.  Connelly:    Yes. 

Q.  (By  Mr.  McKevitt) :  What  they  are  talking 
about  is  your  computation  as  to  what  additional 
time  would  have  been  given  the  girl  to  get  out  of 
the  car  at  a  certain  rate  of  speed  at  a  certain  dis- 
tance from  the  crossing. 

A.  Okay,  64  miles  an  hour  at  700  feet  is  your 
question? 

Q.  Yes,  he  brakes  at  that  point,  the  full  emer- 
gency application.  A.     Okay. 

Q.  Now,  what  if  he  had  applied  his  brakes  at 
that  point,  how  much  more  time  would  he  have 
jnjiven  the  girl  to  get  out  of  the  truck  and  get  away 
from  there? 

A.  You  are  getting  outside  of  the  computation 
T  have  made  here.  I  will  figure  this  for  you  in  just 
about  two  or  three  seconds. 

Q.     That  is  what  I  want. 

A.  Okay,  64  miles  an  hour  at  700,  that  is  your 
question  ? 

Q.     64  miles  an  hour,  700  feet. 

A.     Okay.  1.2  seconds  is  correct. 

Q.     That  is  the  additional  time  it  would  allow? 

A.     Additional  time,  yes,  sir.  [533] 

The  Court:  Will  counsel  step  up  to  the  bench 
just  a  nv^mrut? 
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(Whereupon,  the  following  proceedings  were 
had  before  the  bench,  in  the  presence  but  out 
of  the  hearing  of  the  jury:) 

The  Court:     Is  this  your  last  witness? 

Mr.  McKevitt:     Yes,  your  Honor. 

The  Court :  You  will  require  some  time  for  cross- 
examination,  I  presume,  with  this  witness  ? 

Mr.  Etter:  Gosh,  I  don't  know,  it  may  not  be 
too  much  at  that. 

The  Court:    Do  you  have  rebuttal,  do  you  know? 

Mr.  Etter:  About  three  questions  of  one  witness, 
that's  all. 

The  Court :    Do  you  want  to  try  to  finish  tonight  ? 

Mr.  Etter:    I  would  rather  not. 

Mr.  McKevitt:  I  got  a  heck  of  a  cold  over  the 
holidays. 

The  Court :  Well,  we  have  all  day  tomorrow,  and 
I  had  in  mind  taking  the  forenoon  to  discuss  these 
instructions  and  motions,  anyway. 

Mr.  McKevitt :    Fine. 

The  Court:  I  think  we  might  as  well  quit,  and 
then  when  you  get  through  in  the  morning,  I  will 
excuse  the  jury  until  the  afternoon.   [534] 

Mr.  McKevitt:  I  will  check  with  Joe,  I  don't 
think  I  have  very  many  more  questions  to  ask. 

Mr.  Etter:  Actually,  I  don't  think  we  are  going 
to  have  too  much  with  this  witness. 

The  Court:  Unless  you  want  to  go  on,  I  would 
rather  quit  now. 

Mr.  Etter:    Could  we  jointly  ask  him  one  ques- 
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tion  on  this  speed  graph  you  have  here  that  I  can't 

tell?  Can  we  do  that? 

Mr.  McKevitt:    Sure. 

Mr.  Etter:    He  asked  that  it  be  admitted. 

The  Court:    Any  objection  to  it? 

(Whereupon,  the  following  proceedings  were 
had  in  the  presence  and  hearing  of  the  jury :) 

Mr.  McKevitt:     You  mean  the  tape,  Max? 

Mr.  Etter:     Yes. 

Mr.  McKevitt:  While  he  answers,  let  him  come 
down  here.  Let's  hold  it  up,  you  hold  it  up  in  front 
of  the  jury  with  me  here.  I  don't  know  whether  we 
got  it  upside  down  or  not. 

Mr.  Etter:    No,  we  have  got  it  right  here.  [535] 

Voir  Dire  Examination 

Q.  (By  Mr.  Etter) :  Mr.  Gaynor,  what  I  want 
to  ask  you  about  your  speed  tape  here,  you  have 
here  point  of  impact  with  truck,  but  I  don't  know 
what  they  mean.  What  do  they  mean  is  the  point 
of  impact?  There  is  no  point  marked. 

A.    Well,  the  point  of  impact  on  there 

Q.    Where  do  you  see  that? 

A.     Where  do  you  see  that? 

Q.     It  is  right  on  point  of  impact  with  the  truck  ? 

A.  What  they  are  going  by  is  that  little  jog,  see 
that,  that  suddenly  kicks  up  right  here  (indicating). 

Q.    Right  here? 

A.  Right  at  the  beginning  of  the  curve,  that 
little  kick-up  there.  When  you  hit,  it  just — as  a 
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matter  of  fact,  that  is  one  of  the  ways  we  recog- 
nize impact  points  from  tapes. 

Q.     And  that  is  the  point  right  there? 

A.  That  point  right  there.  The  point  of  impact 
that  they  have  marked  is  the  kick-up  of  the  needle 
as  the  engine  struck  the  truck.  That  was  rising 
along  at  given  speed  and  when  it  hit  the  truck,  why, 
the  only  way  it  could  go  was  up. 

Q.  And,  Mr.  Gaynor,  as  I  understand  your  testi- 
mony, the  point  of  the  impact  is  this  dot  that  is 
marked  on  what  [536]  you  might  call  the  conflu- 
ence of  those  two  lines? 

A.  Well,  this  line  and  the  vertical  begins  to 
drop,  comes  together. 

Q.  Where  they  come  together  is  the  point  of 
impact?  A.     That's  right. 

Mr.  Etter:    All  right,  thank  you,  sir. 

The  Court:  It  is  time  to  suspend  now,  members 
of  the  jury.  We  should,  I  think,  finish  the  testi- 
mony in  this  case  early  tomorrow  morning,  that  is, 
not  long  after  we  convene,  and  then  there  will  be 
some  other  matters  to  take  up,  decisions  of  law 
points,  so  I  will  probably  excuse  you  until  about 
1:30  and  then  have  the  argument  of  counsel  in  the 
case,  and  I  expect  to  submit  the  case  to  you  for 
your  decision  sometime  late  tomorrow  afternoon, 
probably.  And  with  that  in  mind,  after  the  case  has 
been  submitted  to  you,  of  course,  you  won't  be  per- 
mitted to  separate  until  you  have  agreed  or  have 
been  given  reasonable  time  and  opportunity  to 
agree,  so  that  you  had  better  prepare  to  come  and 
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stay  for  awhile  tomorrow.  It  might  be  well  to  bear 
that  in  mind  and  not  have  your  families  expecting 
you  home   for   Canasta  or  bridge   tomorrow,   you 
might  be  kept  rather  late. 

Court  will  now  adjourn  until  tomorrow  morning 
at  10  o'clock. 

(Whereupon,  the  trial  in  the  instant  case 
was  [537]  adjourned  mitil  10  o'clock  a.m., 
Thursday,  January  20,  1955.) 

(The  trial  in  the  instant  cause  was  resumed 
pursuant    to    adjournment,    all    parties    being 
present  as  before,  and  the  following  proceed- 
ings were  had,  to-wit:) 
Mr.  McKevitt :    Sorry  for  the  delay,  your  Honor. 
Mr.  Gajnior  was  unavoidably  detained. 
The  Court:     All  right,  so  I  understand. 
All   right,   proceed,    Mr.    Gaynor   will   take   the 
stand. 

Had  you  finished  with  your  direct  examination, 
Mr.  McKevitt? 

Mr.  McKevitt:     No,   I   have   one   or  two   more 
questions.  [538] 

JOSEPH  F.  N.  GAYNOR 
having  previously  been  duly  sworn,   resumed  the 
stand  and  testified  further  as  follows: 

Direct  Examination — (Continued) 
Q.     (By  Mr.  McKevitt) :    You  are  the  same  Mr. 
Gaynor  who  has  already  been  sworn  and  was  on 
the  stand  yesterday?  Your  answer  is  yes? 
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A.     Yes. 

Q.  Mr.  Gaynor,  since  we  adjourned  last  night, 
at  my  request,  did  you  make  any  computations  as 
to  the  effect  of  a  slowdown  of  a  train  by  an  emer- 
gency application  of  the  brakes  ? 

A.     Yes,  sir. 

Q.  And  did  you  select  certain  distances  of  the 
train  from  the  crossing?  A.     I  did. 

Q.  And  did  you  select  different  speeds  of  the 
train  ?  A.     Yes,  sir. 

Q.  What  distances  of  train  from  the  crossing 
did  you  select? 

A.  The  distances  that  were  spoken  of  as  the 
mile  board,  or  the  whistle  board  distance,  1,320  feet ; 
the  distance  between  the  Milwaukee  overpass  and 
the  crossing,  686  feet ;  and  the  intermediate  distance 
in  between  that,  [539]  1,000  feet. 

Q.     And  what  rates  of  speed  did  you  select? 

A.    50  miles  an  hour,  55,  60  and  64. 

Q.    What  was  the  result  of  your  computation  ? 

A.  A  train  traveling  64  miles  an  hour,  making 
an  emergency  application  at  the  underpass,  686  feet, 
would  arrive  at  the  crossing  about  1.85  seconds  later 
than  a  free-running  train  imbraked. 

From  1,000  feet 

Mr.  Etter:  Take  that  a  little  slow,  please.  All 
right. 

A.  From  1,000  feet,  traveling  64  miles  an  hour, 
emergency  braked,  would  put  that  train  on  the 
cro  isino:  5.1  seconds  later  than  an  unbraked  train 
at  the  same  speed  and  distance. 
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From  1,320  feet,  at  64  miles  an  hour,  the  emer- 
gency-braked train  would  arrive  on  the  crossing  8.5 
seconds  later  than  the  unbraked  train. 

Mr.  Etter :     That  is  at  1,323  feet  ^ 

A.     1,320  feet,  yes,  sir. 

Q.  (By  Mr.  McKevitt)  :  One  question  in  that 
regard.  Would  the  train  still  be  moving  when  it 
reached  the  crossing?  A.     It  would. 

Q.     All  right,  go  ahead. 

A.  At  60  miles  an  hour,  an  emergency-braked 
train  from  [540]  686  feet  would  reach  the  crossing 
214  seconds  later  than  the  unbraked  train. 

From  1,000  feet,  the  same  train  would  reach  the 
crossing  5.9  seconds  later  than  the  unbraked  train. 

From  1,320  feet,  60  miles  an  hour,  the  emergency- 
braked  train  would  reach  crossing  about  9.5  seconds 
later  than  the  unbraked  train. 

Q.     Go  ahead. 

A.  55  miles  an  hour,  an  emergency-braked  train 
from  686  feet  would  reach  crossing  2.88  seconds 
later  than  the  unbraked  train. 

From  1,000  feet,  the  same  train  would  hit  cross- 
ing 6.6  seconds  later  than  a  free-rxmning  train. 

At  1,320  feet,  55  miles  an  hour,  emergency-braked 
train  would  reach  crossing  10.5  seconds  later  than 
the  free-running  train. 

50  miles  an  hour,  686  feet,  the  emergency-braked 
train,  4  seconds  later  on  crossing. 

From  1,000  feet,  same  train,  8.1  seconds  later  on 
crossing. 

And  if  an  emergency  application  were  made  at 
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1,320  feet,  50  miles  an  hour,  the  train  would  reach 

crossing  about  12.6  seconds  later. 

Q.     Than  an  unbraked  train? 

A.     Than  the  unbraked  train,  yes.  [541] 

Q.     Does  that  conclude  your  computation? 

A.     Yes,  sir,  that  is  it. 

Q.  And  the  train  that  you  are  referring  to,  for 
the  purpose  of  the  record,  is  the  train  that  is  shown 
in  Exhibits  34  and  35? 

A.     That  is  correct. 

Q.  And  one  more  question  I  overlooked  asking 
you  yesterday:  What  is  the  height  of  the  Diesel 
locomotive  measured  from  top  of  rail  to  top  of  the 
Diesel? 

A.  Top  of  rail  to  top  of  cab  roof  is  14  feet  and 
one-quarter  inch.  And  from  the  top  of  rail  to  the 
top  of  horn 

Mr.  Etter:     Top  of  what? 

A.  From  top  of  rail  to  the  top  of  the  horn  or 
klaxon,  is  15  feet,  zero  inches. 

Mr.  McKevitt:    That  is  all,  you  may  examine. 

The  Court:  What  was  the  height  of  the  Diesel 
again,  14  feet? 

A.  14  feet,  one-quarter  inch,  to  the  top  of  the 
roof.  Then  the  horn  sticks  up  above  there  the  dif- 
ference to  15  feet. 

Mr.  Etter:     Are  you  finished,  Mr.  McKevitt? 

Mr.  McKevitt:    Yes,  Mr.  Etter.  [542] 

Cross  Examination 
Q.     (By  Mr.  Etter)  :    Mr.  Gaynor,  looking  at  De- 
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fendant's   Exhibit   35    for   identification,    can   you 
tell  me  whether  marked  on  there  some  place  have 
we  got  the  outside  length  measurements? 

A.     Outside  length  here  is  measured  between 

Q.    Keep  your  voice  up,  Mr.  Gaynor. 

A.  Outside  length  is  measured  between  pulling 
facing  of  the  drawbar,  74  feet,  2%  inches  over  the 
buffers. 

Q.  All  right,  now,  as  to  this  particular  car  that 
is  in  this  exhibit,  the  length  of  that  car  would  be 
74  feet,  2%  inches;  is  that  correct? 

A.    Yes,  sir,  as  shown. 

Q.  As  shown.  The  mail  storage  car,  is  it  indi- 
cated there,  the  overall  length?  I  see  the  inside 
length. 

A.    We  will  have  to  add  these. 

Q.     I  notice  that  is  10  feet,  8? 

A.     10  feet,  8. 

Q.    42  feet,  11?  A.    42,  11. 

Q.     That  is  53,  7,  correct?  A.    And 

Q.     53,  7,  that  is  64,  5,  correct? 

A.    About  right. 

Mr.  McKevitt:     65  feet?  [543] 

Mr.  Etter:     64,5. 

Q.  All  right,  the  baggage  car,  73  feet,  6,  over 
end  sills? 

A.  That  is  correct,  over  those  end  sills,  but  there 
is  the  total  length  here  of  the  car  (indicating). 

Mr.  McKevitt:    Keep  your  voice  up,  please. 

A.     The  total  length  of  the  car  as  shown  is  the 
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length  between  buffers  where  they  come  together 

between  cars. 

Q.  (By  Mr.  Etter)  :  All  right,  what  would  that 
be  ?  A.     82  feet,  41/2  inches. 

Q.    82  feet,  4^/^  inches.  Baggage  car? 

A.     82  feet,  41/2  inches. 

Q.     The  lay-back  seat  coach  f 

A.    79,  8%  over  buffers. 

Q.    And  the  deluxe  coach? 

A.     82,  101/2  over  buffers. 

Q.     The  reserved  seat  coach? 

A.     79,  9,  over  buffers. 

Q.     And  the  cafe  coach? 

A.     81,  2%  over  the  buffers. 

Q.  All  right.  Now,  the  Diesel,  Mr.  Gaynor,  which 
is  Exhibit  34,  can  you  tell  me  what  the  overall 
length  of  the  units  is? 

A.  This  shows  your  A  unit,  we  call  them,  the 
operating  cab,  and  the  B  unit,  as  100  feet,  9% 
inches,  or  the  total  length  of  the  three  cabs,  that  is, 
of  the  A,  B  [544]  and  the  middle  and  the  A  con- 
trol cab  in  the  opposite  end,  151  feet,  5%  inches, 
over  the  couplers. 

Q.     Over  the  couplers  ?  A.     Yes,  sir. 

Q.  All  right.  The  total  length  of  the  train,  then, 
would  be  the  addition  of  the  figures  that  we  have 
used  in  the  two  exhibits?  A.     Correct. 

Q.  Now,  in  computing  the  factors,  Mr.  Gaynor, 
that  you  gave  us  yesterday  under  counsel's  direct 
examination  that  have  reference  to  the  stopping  of 
the  train  within  a  particular  distance  of  the  appli- 
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cation  of  the  air,  you  told  us  that,  among  a  number 
of  things,  including  the  braking  rates  and  the  brake 
system  efficiency  and,  I  think,  six  or  seven  factors, 
but  likewise  in  answer  to  questions  of  counsel  you 
gave  other  factors  which  you  referred  to  as  lags. 

A.     Yes,  sir. 

Q.  That  is  correct.  And  I  think  your  testimony 
was  that  the  average  reaction  time  in  taking  off 
the  throttle  and  pulling  on  the  air  was  one  second 
to  trip  it? 

A.     One  second  to  the  air  brake  itself. 

Q.     To  trip  it,  was  it? 

A.     To  trip  it,  one  second  to  trip  the  brake. 

Q.     That's  right,  that  was  the  reaction?  [545] 

A.     After  the  man  decided  an  emergency  is  up. 

Q.     Correct. 

A.  And  the  total  lags  involved  from  the  e\ddence 
here,  a  man  was  whistling,  let  go  of  the  whistle, 
reached  down,  got  the  brake  and  then  shut  off,  I 
would  estimate  that  to  be  an  average  reaction  for 
an  ordinary  man  would  be  about  2^^  seconds  alto- 
gether. That  included  the  one  second  to  trip  that. 

Q.  Fine.  In  other  words,  the  lag  time  from  what 
you  know  of  this,  in  other  words,  coming  from  the 
whistle  down,  as  you  say,  to  pulling  the  brake  on 
and  throwing  the  throttle  off,  you  would  estimate 
at  214  seconds? 

A.  For  that  particular  operation.  Then  getting 
your  brake,  I  would  estimate  your  total  lags  there 
would  be  between  5  and  5%  seconds. 

Q.    Well,  the  other  lag  that  you  are  speaking 


Ernest  Everett  467 

(Testimony  of  Joseph  F.  N.  Gaynor.) 

of  is  the A.     The  equipment  lag. 

Q.     The  equii^ment  lag  ?  A.    Yes,  sir. 

Q.  And  I  think  yesterday  you  said  that  the 
equipment  lag  ordinarily  would  be  3  to  3%? 

A.     3  to  3%,  yes,  sir. 

Q.  So  there  were  two  lags,  the  reaction  lag  and 
the  equipment  lag?  A.     That's  right.  [546] 

Q.  And  speaking  to  the  facts  in  this  case,  it 
would  be  your  expert  opinion  that  the  lag  time,  that 
is,  having  reference  to  the  human  lag,  the  human 
reaction  lag,  and  the  mechanical  lag,  would  be  what, 
again?  A.    About  5  to  5%  seconds. 

Q.    About  5  to  51/2? 

A.    5,  5%  seconds,  for  all  of  it,  yes. 

Q.  Now,  having  reference  now  to  the  speed  tape, 
you  indicated  yesterday  on  the  speed  tape,  you  ex- 
plained the  way  of  reading  it.  In  other  words,  as  I 
hold  it  here  this  way,  reading  up  is  your 

A.    Miles  per  hour. 

Q.  Speed  in  miles  an  hour.  In  other  words,  start- 
ing 10,  20,  30  and  going  up  to  120? 

A.    Yes,  sir. 

Q.  Reading  lengthwise  or  horizontally  on  those 
lines  as  equal  distance,  or  rather  between  the 
punched  holes  on  the  side,  is  a  half  inch? 

A.    And  that  is  equivalent  to  one  nii](\ 

Q.     That  is  equivalent  to  one  mile? 

A.    Of  travel,  yes,  sir. 

Q.  In  travel.  And  the  marker  as  the  train  pro- 
ceeds makes  the  line  which  is  shown?  In  other 
words,  you  can  note  from  the  line  the  increasing 
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speed,    the    serA'ice    applications,    emergency,    and 
othermse,  by  following  that  [547]  line,  is  that  cor- 
rect? A.     That  is  correct. 

Q.  Consequently,  you  are  able,  are  you  not,  to 
ascertain  distances  fairly  accurately  that  train 
traveled  and  at  what  si)eed  by  a  reading  of  the 
speed  tape?  A.     That  is  correct. 

Q.  That  is  correct.  Now,  if  you  will  step  down 
here  just  a  moment,  I  would  like  to  ask  you  a  ques- 
tion or  two  about  it. 

Mr.  Etter:  Mr.  Connelly,  would  you  hold  up 
the  end  of  this,  please? 

Mr.  Connelly:    Yes. 

Q.  (By  Mr.  Etter):  Just  on  that  part  of  it, 
would  you  step  over  here?  I  would  like  the  jury  to 
follow  this  so  they  understand  it,  Mr.  Gaynor. 

Mr.  McKevitt:    Mr.  Etter,  this  juror  can't  see. 

A.     I  can  read  this  thing  from  the  groimd  here. 

Q.  (By  Mr.  Etter) :  Now,  starting  the  tracing 
just  as  an  example  here,  Mr.  Gaynor,  before  we 
get  into  it,  will  you  start  explaining,  oh,  from  maybe 
a  couple  of  inches,  starting  mth  this  line  down  here 
at  the  10  mile  mark  so  the  jury  understands  per- 
fectly how  that  operates  ? 

A.     Okay,  what  is  that? 

Q.    Wymer.  [548] 

A.  Wymer.  At  Wymer,  or  one  mile  and  a  half 
beyond  Wymer,  train  started  out  and  come  up  to 
20  miles  an  hour  there,  40  miles  an  hour.  They  run 
along,  apparently  the  grade  dips  a  little  in  there 
because  we  have  variations  in  speed,  and  he  held 
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his  constant  speed  there,  just  barely  rolling,  until 
he  got  out  here  (indicating).  Either  the  grade  eases 
off  or  there  is  a  little  downhill  pitch.  Must  be  an 
ease-off  on  the  grade  because  there  is  not  sufficient 
variation  here  to  indicate  brake  application. 

Q.    I  see. 

A.  Just  the  normal  rolling  of  the  rails.  Coming 
into  Ellensburg,  a  service  stop  was  made. 

Q.     How  can  you  tell  that  service  stop"? 

A.     By  the  slope. 

Q.    By  the  slope?  A.    Yes. 

Q.     All  right. 

A.  The  other  one  is  a  violent  slope;  this  is  a 
gradual  stop.  The  stop  was  begun  out  here  aroimd 
three-quarters  of  a  mile  and  comes  to  a  stop.  And 
then  it  started  at  Ellensburg,  which  would  be 
mile  post  zero  as  given,  and  at  one  mile  out,  train 
was  going  45  miles  an  hour. 

Q.     Indicated  by  where  you  now  point  out? 

A.     Right  here  is  45  (indicating).  [549] 

Q.    45,  all  right. 

A.  Then  in  another  mile,  he  got  to  55.  See  it 
right  here,  these  two  lines  (indicating).  Then  in 
about  a  half  a  mile,  he  slowed  down  to  around  37, 
38  miles  an  hour. 

Q.     That  was  in  that  protected  zone? 

A.    Protected  zone,  slow  order. 

Q.    All  right. 

A.  And  he  held  that  slow  order  for  about  a  quar- 
ter of  a  mile,  then  he  began  accelerating  again,  and 
a  mile  from  there  he  is  back  up  to  about  50  miles 
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an  hour.  And  he  comes  on  up  here,  where  it  flattens 

out  a  little.  Now  this  grade  is  apparently  on  either 

relatively  straight  or  light  descending.  Then  at  this 

point  you  can  see  where  the  thing  pitches  sharply 

down. 

Q.  Well,  now,  on  this  line,  can  you  show  us 
whether  or  not  there  is  a  service  application  of  air 
shortly  before  this  accident  occurred? 

A.  Yes,  you  can  see  where  there  has  been  a 
service  application  of  air,  where  the  line  would 
stai-t  up  in  slope  and  then  flattened  out  slightly. 

Q.  And  you  have  reference  now  right  to  that 
blue  line  where  it  goes  here  and  then  it  flattens  out  ? 

A.  Well,  here,  you  are  coming  up  here  and  ac- 
celerating. 

Q.     That's  right. 

A.  And  then  your  acceleration  broke  off  and 
flattened  out  [550]  a  little  bit. 

Q.     All  right,  where  is  that? 

A.     Let  me  get  that  reference. 

Q.     All  right,  just  turn  it  around  this  way. 

A.  Here  (indicating)  the  acceleration  is  going 
along  at  a  fairly  level  rate  until  you  get  up  to 
about  60  miles  an  hour.  That  acceleration  rate  con- 
tinues, it  would  come  up  to  that  speed  that  way 
(indicating),  but  it  leveled  off  here. 

Q.     Leveled  off  right 

A.     Right  at  about  that  point  there. 

Q.     Leveled  off? 

A.  Yes.  All  right,  the  speed,  we  will  work  back 
from  the  stop  point. 
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Q.     All  right. 

A.  One,  two,  three,  from  three  and  a  half  miles 
back  of  where  the  train  finally  stopped. 

Q.     Two  and  a  half,  isn't  if? 

A.  Yes,  two  and  a  half,  for  that  slow  order. 
After  the  slow  order  had  been  passed  through,  the 
acceleration  began  picking  up  at  a  fairly  even  rate. 
Then  when  they  got  up  to  60  miles,  the  acceleration 
was  arrested  and  the  speed  maintained  at  about  60 
for  what  looks  like,  oh,  roughly  between  a  half  a 
mile 

Q.     Half  a  mile?  [551] 

A.     Yes,  about  that. 

Q.    All  right. 

A.  Then  the  speed  after  that  point  proceeds  to 
accelerate  again,  which  would  indicate  a  release  at 
this  point  where  the  curve  goes  up. 

Q.     All  right. 

A.  And  it  was  going  along  at  about  64  miles  an 
hour,  and  then  it  suddenly  dropped  to  zero  in  a 
distance  of  about  a  quarter  of  a  mile. 

Q.  And  there  is  a  dot  that  appears  right  while 
the  train  is  accelerating,  is  that  correct? 

A.  Well,  while  the  train  is — see,  it  runs  contin- 
uous speed  here. 

Q.    Running  constant  ?  A.     About  64. 

Q.     It  is  even?  A.     Even  at  64. 

Q.    No  jigs  or  jags? 

A.  jSTo,  it  is  even  for  a  distance  there  of  about 
half  a  mile,  and  that  dot  there  just  before  the  tape 
drops 
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Q.     Is  the  collision? 

A.  That  dot  pin  points  the  collision.  The  in- 
ertia of  the  train,  no  matter  how  heavy  the  train 
is,  anything  you  hit,  you  can  feel  the  impact. 

Q.     So  that  dot [552] 

A.  You  don't  on  the  train,  but  an  instrument  on 
there  like  a  speedometer  or  a  guage,  you  just  see 
the  kick. 

Q.  So  that  dot  indicates,  in  your  expert  opin- 
ion, the  impact  because  it  would  bounce  that  needle 
a  little  bit?  A.     That's  right. 

Q.  That's  correct.  But  from  the  dot  back  for  a 
portion  of  this  as  indicated  on  the  gradual  run  at 
64  miles  an  hour,  for  a  half  a  mile  back  there  is 
about  a  constant  speed  of  60  miles  an  hour? 

A.     Just  about. 

Q.  Just  about.  And  a  half  a  mile  ]:>ack  where 
you  see  it  rising  would  indicate  the  air  release  from 
the  service  application? 

A.     That  is  correct. 

Q.  That's  correct.  By  the  way,  was  there  any 
service  application  of  air  from  half  a  mile  back 
of  the  point  of  impact  until  the  point  of  impact  as 
indicated  on  your  chart? 

A.  The  service  application  would  be  indicated, 
this  indicates  the  release  at  this  point  (indicating). 

Q.  That  is  the  release.  Is  there  any  other  serv- 
ice application  from  the  point  of  release  to  the 
point  of  impact?  A.     No,  sir.  [553] 

Q.     All  right.  A.     Just  the  emergency. 

Q.     Just  the  emergency?  A.     Yes. 
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Q.  That  distance,  as  you  said,  from  the  release 
of  the  service  ai)plication  to  the  impact  was  a  half 
mile.  You  gather  that,  do  you  not,  Mr.  Gaynor, 
because  it  is  about  half  the  distance  of  the  half- 
inch  marker  as  indicated  by  the  holes  in  the  side'? 

A.  The  last  part,  the  flat  part  of  that  curve, 
would  indicate  somewhere  around  about  a  quarter 
of  a  mile  that  the  train  had  been  proceeding. 

Q.     That's  right. 

A.    At  about  64  miles  an  hour. 

Q.     That's  right. 

A.     Or  around  1,300  feet. 

Q.     The  flat  part  of  the  curve? 

A.    Yes,  sir. 

Q.  That's  right.  The  service  application  had 
been  released,  though,  as  you  say,  a  half  mile  back  ? 

A.  Yes,  the  service  application  had  been  released 
at  a  point  where  that  got  up  onto  that  flat  part. 

Q.  That's  right.  And  when  it  got  up  on  the  flat 
part,  then  it  accelerated  up  to  64  and  then  for 
about  a  quarter  of  a  mile  was  running  at  64  miles 
an  hour  [554]  before  the  impact. 

A.     That  is  correct. 

Mr.  Etter:    That  is  all,  Mr.  Gaynor. 

Mr.  McKevitt:     That  is  all. 

Defendant  rests. 

(Defendant  rests.) 

The  Court :    Do  you  have  rebuttal  ? 

Mr.  Etter:     Mr.  Ernest  Everett. 

The  Clerk:  You  may  take  the  stand,  Mr.  Ever- 
ett. You  have  been  sworn. 
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plaintiff  herein,  resumed  the  stand  in  rebuttal,  hav- 
ing been  previously  sworn,  testified  further  as  fol- 
lows: 

Direct  Examination 

Q.  (By  Mr.  Etter) :  Mr.  Everett,  did  you  see 
Mr.  Scobee  here  when  he  testified? 

A.     Yes,  sir. 

Q.  Had  you  ever  seen  or  talked  with  Mr.  Sco- 
bee before  you  saw  him  in  this  courtroom? 

A.     No,  sir. 

Q.  Did  you  talk  with  him  at  all  on  the  date  of 
your  [555]  daughter's  death? 

A.     No,  sir. 

Q.     Did  you  talk  with  any  railroad  man? 

A.     Yes,  sir. 

Q.    Who  was  that?  A.     The  conductor. 

Q.     How  was  he  dressed  ? 

A.     In  his  uniform. 

Q.     What  kind  of  a  imiform? 

A.  Well,  a  conductor's  uniform.  He  had  a  plate 
on  his  cap. 

Q.     I  see.  And  what  did  he  look  like? 

A.    Well,  he  was  kind  of  short,  smallish  man. 

Q.     And  is  he  the  only  one  you  talked  to? 

A.     Only  railroad  ofiicial  that  I  talked  to. 

Q.  Do  you  remember  that  you  talked  to  any 
man  that  was  dressed  in  the  fashion  Mr.  Scobee 
said  that  he  was  that  day  ?  A.     No,  sir. 

Mr.  Etter:     That  is  all. 
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Cross  Examination 

Q.  (By  Mr.  McKevitt) :  Did  you  seek  out  the 
railroad  conductor  or  did  he  seek  you  out?  [556] 

A.    Well,  he  picked  me  out. 

Q.    Pardon  me? 

A.  I  was  standing  by  my  daughter  looking  at 
her  and  he  came  over  there  and  wanted  to  know 
who  she  was,  and  I  told  him  she  was  my  daughter. 
And  he  started  to  ask  me  her  name  and  one  thing 
and  another,  and  in  the  meantime  I  looked  down 
the  track,  I  saw  another  train  coming,  I  says  to 
him,  I  says,  '^Here  comes  another  train."  "Never 
mind,"  he  says,  "we  have  a  flagman  out  down  there." 
That's  about  all  that  was  said  that  I  remember  of. 
And  I  helped  put  the  girl  on  the  stretcher  and 
somebody  else  took  my  end  of  it  and  they  took  her 
away,  and  I  walked  do^vn  to  the  crossing  and  Mr. 
Klocke  took  me  home. 

Q.  Well,  you  heard  Mr.  Scobee  testify  that  yoTi 
told  him  you  had  heard  some  whistle  signals  from 
the  train?  You  heard  his  testimony? 

A.     How  was  that? 

Q.  You  heard  Mr.  Scobee  testify  yesterday  that 
you  told  him  that  you  had  heard  this  train  whistle? 
You  heard  him  so  testify? 

A.     I  heard  him  testify,  yes. 

Q.    Did  you  hear  the  train  whistle? 

A.     Yes. 

Q.  And  did  you  know  where  the  train  was  when 
you  heard  it  [557]  whistle? 
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A.  No,  the  train  goes  behind  some  timber  there 
that  I  couldn't  tell  where  it  was  at. 

Q.  Well,  with  reference  to  the  Milwaukee  over- 
pass, was  it  toward  Ellensburg  or  this  side  of 

A.  Well,  you  see,  there  is  timber  and  brush  down 
below  the  Milwaukee,  and  from  where  I  was  stand- 
ing, after  they  went  behind  that  timber  in  there,  I 
couldn't  tell  where  the  train  was. 

Q.  But  you  did  testify  that  standing  where  you 
were  in  the  yard  that  day  repairing  this  bridge  or 
tearing  down  a  bridge  over  a  creek — that  is  what 
you  were  doing?  A.    Yes. 

Q.  Wasn't  it  your  testimony  that  you  saw  the 
train  a  mile  and  three-tenths  away  ? 

A.  Why,  sure,  I  could  see  down  toward  Ellens- 
burg, but  I  couldn't  see  the  imderpass. 

Q.  I  see.  And  what  kind  of  whistles  was  it  then 
that  you  actually  heard? 

A.    Well,  I  thought  it  was  a  tooting,  I  couldn't 

Q.     Well,  were  they  long  blasts? 

A.     Short,  just  kind  of  short  whistles. 

Q.     Pardon?  A.     Short. 

Q.     They  were  short  blasts  of  the  whistle.  [558] 

Mr.  McKevitt:     That  is  all. 

Mr.  Etter:     That  is  all. 
(Witness  excused.) 

I  have  about  two  questions  I  wanted  to  ask  Mr. 
Gaynor  to  clear  up  a  point  I  just  remembered. 

The  Court:     All  right. 

Mr.  Etter:  Mr.  Gaynor,  would  you  take  the 
stand? 
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Mr.  Gaynor:     Sure. 

JOSEPH  F.  N.  GAYNOR 
recalled  for  further  cross-examination,  having  been 
previously  sworn,  testified  further  as  follows: 

Cross  Examination — (Resimied) 

Q.  (By  Mr.  Etter) :  Mr.  Gaynor,  I  forgot  to 
ask  you  one  or  two  questions.  I  think  you  can  an- 
swer them  very  quickly  for  me.  On  the  lag  time 
that  you  talked  about,  that  is,  the  5-second  lag 
time,  now  assuming,  as  you  indicated  yesterday, 
the  train  running  at  the  speed  it  was  running,  con- 
sidering the  factors  which  you  were  considering, 
could  have  been  stopped  in  1,800  feet  or  1,850  feet. 
Do  you  remember  that  ?  A.     Yes,  sir. 

Q.  Now,  when  you  are  speaking  of  that  1,850 
feet,  are  you  [559]  speaking  of  the  1,850  feet  from 
the  time  that  the  brakes  take  hold,  or  are  you 
speaking  of  that  1,850  feet  as  being  the  time  that 
it  could  stop  from  the  beginning  that  he  starts  to 
make  his  motion  and  including  the  lag  time? 

A.  From  the  very  beginning  and  including  tlio 
lag  time. 

Q.     And  including  the  lag  time  ? 

A.     Yes,  sir. 

Q.  So  that  the  lag  time,  as  I  understand  it,  is 
the  time  that  there  is  no  elfect  of  braking  because 
of  the  mechanical  lag  and  l)ecause  of  the  reflex 
hitman  lag? 

A.  The  reaction  loq,',  .n''-"^  tlie  man  seeing  r,7i 
emergency  come  up  and  2,oing  after  his  levers. 
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Q.     That's  right. 

A.  But  the  equipment  lag,  that  is  a  matter  of 
vohimes  of  air  cylinders  and  piping  under  the  cars, 
it  just  has  to  dump  before  the  brakes  can  apply. 

Q.  I  see.  Now,  a  man  here  in  this  particular 
situation  running,  as  you  have  indicated,  at  the 
particular  speed  which  he  was  running  and  includ- 
ing the  lag  time,  you  think  that  under  this  situation 
there  was  a  5-second  lag. 

A.  I  would  say  including  his  reactions,  there 
was,  yes. 

Q.     I  see.  A.    Five  to  5%  seconds.  [560] 

Q.  In  other  words,  during  that  length  of  time, 
during  that  5  seconds  traveling,  when  you  are  trav- 
eling at  64  miles  an  hour,  how  many  feet  would 
that  be?  A.    94  feet  a  second. 

Q.     94  feet  a  second?  A.    Yes. 

Q.     So  470,  would  that  be  about  right? 

A.     470  would  be  it. 

Q.  470.  So  putting  this  together,  from  the  in- 
stant that  an  automobile  or  something  would  be 
detected,  the  lag  time  would  occur,  that  is,  the  5 
seconds,  isn't  that  correct? 

A.     If  you  take  an  average,  between  the  5 

Q.     I  am  talking  about  the  average. 

A.     Yes. 

Q.  But  there  would  be  an  average  in  this  case 
of  about  5  seconds  lag  time  ? 

A.     I  would  say  that,  yes,  5,  5%?  in  there. 

Q.  So  the  train  would  travel  about  470  feet 
before  braking  power  became  effective? 
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A.     That's  right. 

Q.  That's  right.  And  then  it  would  travel  ap- 
proximately another  1,400  feet  by  the  time  it  came 
to  a  stop? 

A.  As  shown  on  your  tape  there,  traveled  about 
1,320  feet  after  the  brake  took  ahold.  [561] 

Q.  In  other  words,  so  there  was  470  feet  before 
it  took  ahold  at  all,  because  of  the  lag  time,  and 
then  there  was  the  additional  1,350,  or  there  have 
been  varying  estimates  of  that?  A.     Yes. 

Q.    But  that  is  what  you  indicate  by  the  chart  ? 

A.     That's  right,  that  is  what  the  tape  showed. 

Mr.  Etter:     That  is  it,  thank  you. 

That  is  all,  your  Honor. 

The  Court:     Just  a  moment. 

Mr.  McKevitt:     One  moment. 

The  Court:  There  may  be  some  redirect.  I  as- 
sume this  was  just  additional  cross,  so  you  have 
redirect. 

Mr.  McKevitt:  I  may  have  one  question,  your 
Honor. 

Redirect  Examination 

Q.  (By  Mr.  McKevitt) :  Using  the  5,  5%  sec- 
onds, you  increase  that  470  feet  then  to  about  516.23, 
don't  you? 

A.     Just  about,  if  you  use  5%. 

Mr.  McKevitt:     That  is  all. 

The  Court:     Any  other  questions? 

Recross  Examination 
Q.     (By  Mr.  Etter)  :    Did  you  estimate  how  far 
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the  front  end  of  the  train  [562]   was  beyond  the 

crossing  where  the  accident  occurred  ? 

A.     Yes,  I  did. 

Q.    AVhat  was  your  estimate? 

A.  1,320  feet  by  the  impact  mark  on  the  tape  to 
where  it  stopped. 

Q.     To  where  it  stopped? 

A.     A  quarter  mile,  yes,  sir. 

Q.     1300  and A.     20  feet. 

Q.     1,320  feet  from  the  impact  mark? 

A.  From  the  impact  mark  on  the  crossing,  yes, 
sir,  a  quarter  of  a  mile  even  on  that  tape. 

Q.  And  does  the  tape  indicate  that  immediately 
after  the  impact,  the  air  took  hold? 

A.  It  indicates  that  the  air  was  just  taking  hold 
at  alDout  impact. 

Q.     Just  at  impact? 

A.  Because  j^ist  a  little  bit  after  this  case,  but 
J  will  give  you,  when  we  struck  a  car  on  a  crossing 
and  a  freight  train  had  the  same,  the  impact  came 
up  and  we  ran  for  about  800  feet  after  the  impact 
before  the  tape  dropped.  Now,  that  gives  you  the 
action  time  of  the  brakes. 

Q.  Right.  On  the  speed  chart,  though,  here, 
about  the  same  time  as  the  impact,  it  would  be  rea- 
sonable to  [563]  assume,  the  brakes  took  hold? 

A.  Impact  and  braking  were  simultaneous,  I 
would  say. 

Q.     Simultaneous?  A.    Yes,  sir. 

Mr.  Etter:     Thank  you. 

A.     Effective  braking. 
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Mr.  Etter:     Thank  you. 

Mr.  McKevitt:  That  is  all.  May  he  be  excused'? 
Mr.  Gaynor  may  be  excused? 

Mr.  Etter :    Yes,  he  may.  Thank  you,  sir. 

The  Witness:     Okay. 
(Witness  excused.) 

Mr.  McKevitt:     Defendant  rests,  your  Plonor. 

The  Court:  Do  you  have  any  other  testimony, 
Mr.  Etter? 

Mr.   Etter:     That  is  all,  your  Honor. 

The  Court:  I  see,  all  right.  Both  sides  have 
rested,  then,  I  assume. 

All  right,  members  of  the  jury,  as  I  indicated 
yesterday,  there  will  be  some  matters  we  have  to 
take  up  that  vdll  consume  the  rest  of  the  forenoon, 
so  I  am  going  to  excuse  you  now  until  1:30  this 
afternoon.  Report  back  here  at  1:30  and  then  we 
will  have  the  argument  and  the  Court's  instructions 
and  subiTiit  the  case  to  you  for  your  decision.  You 
will  be  excused  noAV.  [564] 

Court  will  take  a  10  minutes  recess  before  pro- 
ceeding. 

(Whereupon,  a  short  recess  was  taken,  after 
which  the  following  proceedings  were  had  in 
the  absence  of  the  jury:) 

Mr.  McKevitt:     May  I  proceed,  your  Honor. 

The  Court:    Yes. 

Mr.  McKe\dtt :  The  defendant  having  introduced 
its  evidence  and  having  rested,  and  the  plaintiff 
having  introduced  its  evidence  in  rebuttal  and  hav- 
ing rested,  the  defendant  Northern  Pacific  Railway 
Company  renews  the  motion  made  at  the  close  of 
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plaintiff's  case  and  moves  the  Court  to  direct  the 
jury  to  return  a  verdict  in  favor  of  the  defendant 
railway  company. 

Without  restating  the  grounds  urged  yesterday, 
I  request  permission  to  have  the  reasons  assigned 
for  the  motion  for  directed  verdict  at  the  close  of 
plaintiff's  evidence  incorporated  as  reasons  for  the 
present  motion.  Is  that  acceptable? 

The  Court:  Yes,  that  will  be  acceptable.  It  will 
be  assumed  that  you  have  merely  renewed  them 
at  this  time. 

Mr.  McKevitt :  Yes.  In  addition  to  those  grounds, 
the  defendant,  in  support  of  its  present  motion  for 
a  directed  verdict,  now  asserts  that  under  all  the 
evidence  [565]  introduced,  it  conclusively  appears 
that  there  was  no  proof  of  any  substantive  char- 
acter to  establish  the  material  allegations  of  the 
complaint,  and  particularly  the  allegations  which 
cover  the  application  of  the  doctrine  of  last  clear 
chance. 

Now,  off  the  record,  Mr.  Oden,  if  your  Honor  is 
still  of  the  same  mind  that  there  is  a  question  for 
the  jury,  I  won't  go  into  a  legal  argument  on  the 
matter.  I  am  confident  that  there  isn't  and  I  think 
that  the  only  evidence  here  that  could  in  any  event, 
not  admitting  that  it  is  sufficient,  take  the  case  to 
the  jury,  is  the  alleged  failure  of  the  defendant 
railway  company,  through  its  engineer,  to  have 
begun  this  whistle  signal  at  the  whistling  post, 
rather  than  in  the  vicinity  of  the  underpass.  And 
even  accepting  that  to  be  true,  plaintiff's  evidence 
in  that  respect,  which  we  must,  of  course,  for  the 
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purpose  of  this  motion,  it  is  the  defendant's  posi- 
tion that,  under  all  the  evidence  in  this  case,  it  was 
not  a  proximate  cause  of  this  accident ;  and,  further- 
more, under  the  decisions  of  the  Supreme  Court  of 
Washington,  which  is,  as  your  Honor  very  well 
Iviiows,  binding  upon  this  Court  in  cases  of  this 
character,  even  the  absence  of  any  signals,  under 
])articular  circumstances,  is  not  sufficient  to  charge 
a  defendant  with  negligence.  It  can  do  nothing  in 
that  particular,  but  yet  if  the  physical  facts  at  the 
crossing  are  such,  [566]  having  in  mind  the  right 
of  way  of  the  defendant,  that  the  plaintiff's  daugh- 
ter saw  or  should  have  seen  that  train  before  she 
got  onto  the  crossing,  then  she  w^as  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  because 
she  violated  a  positive  statute  of  this  state  which 
requires  the  operator  of  an  automobile  to  have  it 
under  such  control  as  to  be  able  to  bring  it  to  a 
stop  within  10  feet,  at  least,  of  the  closest  rail. 

The  Court:  I  might  shorten  this,  Mr.  McKevitt, 
by  asking  counsel  to  discuss,  if  he  wishes — I  mean, 
counsel  for  the  plaintiff 

Mr.  McKevitt:     Yery  well. 

The  Court : the  individual  or  separate  grounds 

of  negligence  set  out  in  the  complaint  except  (d) 
and  (e). 

Mr.  Etter:    Beg  your  pardon? 

The  Court:  Except  (d)  and  (e).  I  am,  to  say 
the  least,  doubtful  about  whether  there  was  suf- 
ficient evidence  to  warrant  submitting  the  other 
grounds  of  negligence  to  the  jury,  other  than  (d), 
which  is  the  failure  to  give  the  statutory  whistle 
or  bell  signal,  and  (e),  which  is  the  last  clear  chance. 
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I  also  think  we  might  consider,  too,  whether  I 
wonlcl  be  warranted  in  submitting  both  phases  of 
the  last  clear  chance  doctrine.  The  engineer,  there 
is  positive  evidence  here,  of  course,  and  the  engi- 
neer admits  that  he  [567]  saw  the  position  of  the 
truck  with  the  girl  stopped  on  the  track,  but 

Mr.  Etter:     The  question  is  when  he  saw  it. 

The  Court:  I  tried  to  follow  his  testimony 
closely,  it  is  rather  indefinite.  To  use  his  words,  he 
didn't  "pin  point"  it.  And  there  was  evidence  of 
other  witnesses  that  they  saw  the  truck  stopped  on 
the  crossing  just  as  the  train  was  coming  through 
the  underpass.  So  that  my  impression  is  that  there 
would  be  leeway  there  for  the  jury  to  find  that  in 
the  exercise  of  reasonable  care,  since  he  had  a  clear 
viev7  do^^^l  the  track,  he  should  have  seen  and  ap- 
preciated her  position  of  danger  before  the  evidence 
indicates  he  actually  saw  it. 

Mr.  Etter:  I  think  there  is  a  question  here,  too, 
of  when  he  did  see  it.  I  don't  think  the  jury  is 
bound  by  any  statement  he  may  make. 
/  The  Couii;:  Oh,  no.  If  there  is  substantial  evi- 
dence that  he  should  have  seen  it  before  he  did,  then 
both  phases  should  be  given. 

Mr.  Etter:  That  is  correct.  Do  you  want  me  to 
argue  on  both  phases? 

The  Court:  No,  I  just  wanted  to  get  your  re- 
action, whether  you  are  in  agreement  with  me  that 
both  phases  should  be  given. 

Mr.  Etter:  Absolutely,  absolutely.  Now,  your 
[568]  Honor,  as  I  understand,  your  Honor  is  con- 
cerned Avith  (a),  (b),  (c),  (f)  and  (g). 
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The  Court:     Yes. 

Mr.  Etter :  Now,  the  matter  of  a  defective  cross- 
ing, your  Honor,  as  to  the  question  of  the  main- 
tenance of  the  ballasting  and  likewise  the  situation 
or  the  condition  that  has  been  shown  here  by  the 
e^ddence  as  to  there  being  a  four  and  a  half  to  five 
inch  drop  from  the  top  of  the  plank  and  as  indi- 
cated by  the  exhibit,  I  submit  that  a  number  of 
cases  here 

The  Court:    Well 


Mr.  Etter:     This  is  outline. 

The  Court:  I  don't  seriously  question  that  a  de- 
fective condition  right  alongside  of  the  planking 
and  forming  almost  a  part  of  the  planking  crossing 
there  would  be  negligence  if  it  had  continued  long 
enough  to  assume  that  the  railroad  company  had 
notice  of  it. 

Mr.  Etter :     That  is  correct. 

The  Court:  And  there  is  evidence  of  that  here, 
I  should  think,  but  the  thing  that  concerns  me  is 
whether  there  is  any  substantial  e^ddence  of  a 
causal  connection,  whether  there  is  any  evidence  of 
proximate  cause  on  which  the  juiy  could  find  that 
the  death  of  this  girl  proximately  resulted  from 
that  condition  of  the  crossing. 

Mr.  Etter:  I  think,  your  Honor,  my  theory  is 
there  [569]  can  be  contributing  causes  which  can 
be  proximate  causes. 

The  Coui-t:  Sufficient  if  it  is  a  proximate, 
doesn't  have  to  be  the  one? 

Mr.  Etter:     Doesn't  have  to  be  the  one,  it  can 
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be  a  combination  of  them.  Here  there  might  be  the 
last  clear  chance  after  they  saw  her,  but  the  original 
position  in  which  she  found  herself  could  have  been 
a  combination  under  the  doctrine  of  her  negligence, 
as  they  maintain,  and  the  jury  is  entitled  to  deter- 
mine it,  and  likewise  whether  or  not  it  is  their 
negligence  if  the  jury  elected,  say,  to  disregard  last 
clear  chance  and  say,  ^^Well,  no,  it  isn't  that;  it  is 
the  fact  that  it  was  their  negligence  in  maintaining 
the  ballast."  And  I  have 

The  Court:  What  inference  would  the  juiy  have 
to  draw  now? 

Mr.  Etter:  The  inference  the  jury  could  draw 
was  the  fact  that  this  girl,  going  up  this  steep 
incline  in  gear  and  going  slow  so  she  could  look  or 
see  what  was  coming  down,  in  view  of  the  evidence 
that  it  was  difficult  to  see  and  in  view,  as  a  matter 
of  fact,  of  the  engineer's  testimony  that  he  only 
saw  it  25  feet  away  when  he  came  under  the  under- 
pass, which  would  mean  she  couldn't  have  seen  him, 
being  down  in  a  car,  sitting  in  a  panel  truck,  at  an 
angle  about  two  feet  above  the  ground,  looking 
through  the  brush,  while  he  was  sitting  up  in  a 
position  15  feet  wiien  he  [570]  could  look  down,  so 
that  the  juiy  could  assimie  that  as  she  went  slowly 
onto  the  track,  that  as  her  front  wheels  went  over, 
the  back  wheels  hitting  this  bump,  there  wasn't  suf- 
ficient power;  in  other  words,  she  wasn't  in  gear  or 
didn't  have  the  accelerator  down  far  enough  to  take 
her  over  and  it  killed  the  motor. 

And  all  these  cases  I  have  here,  eight  or  ten,  that 
happened  in  each  case,  l-)ecause  of  two  or  three  inch 
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dropping  to  the  rails  or  in  the  plank  and  the  car 
stalled  because  of  that. 

The  Court :  Of  course,  in  those  cases  there  prob- 
ably was  evidence  that  that  was  the  cause  of  the 
stalling,  wasn't  there  % 

Mr.  Etter:  The  evidence  was  from  the  driver 
that  as  he  went  over  this  bump,  the  car  dropped 
down  and  did  stall.  Now,  here  there  is  nothing,  but 
we  have  circumstantial  evidence  and  circumstantial 
evidence  alone  from  which  a  reasonable  inference 
may  be  drawn  by  the  jury  and  they  are  in  common 
and  ordinary  every-day  life.  For  instance,  I  think 
your  Honor,  at  least  I  have,  has  gone  up  on  a  curb- 
ing near  the  entrance  to  the  roadway  and  had  the 
car  stall.  I  think  everybody  has  had  that  situation. 

So  it  is  on  that  basis,  we  have  no  direct  testi- 
mony of  the  deceased  as  to  what  caused  her  car  to 
stall,  but  we  have  the  evidence  that  it  was  stalled, 
now  we  are  [571]  looking  for  the  cause.  And  I  have 
those  number  of  cases,  but  I  am  not  going  to  go  into 
those  because  your  Honor  understands  exactly  what 
my  position  is. 

The  Court:    Yes,  I  do.  All  right. 

Mr.  Etter:  Now,  your  Honor,  actually  the  other 
allegations  of  negligence  with  respect  to  the  exces- 
sive speed,  referring  now  to  (a),  and  the  matter 
of  the  signal  and  the  matter  of  watchmen  and  the 
maintenance  of  the  roadway  in  the  proper  condi- 
tion, I  think  that  is  a  question  of  fact  for  the  jury 
to  c'eteniiine  under  the  peculiar  circumstances  whicli 
have  been  shown  here  and  under  the  case  of  Brad- 
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shaw  vs.  Seattle,  which  is  the  latest  one,  railroad 
case,  in  43  Washington  (2d). 

Mr.  McKevitt:     What  page  number? 

Mr.  Etter:  Page  766.  Now  I  want  to  point  out, 
your  Honor,  this  is 

The  Coui-t:     Bradshaw  vs.  Seattle? 

Mr.  Etter:  Bradshaw  vs.  Seattle,  43  Washington 
(2d),  766;  264  Pacific  (2d),  265.  The  reason  that  I 
have  this  case,  your  Honor,  is  this:  There  is  quite 
the  same  problem  here  as  is  raised  by  counsel  for 
the  Northern  Pacific,  the  defendant.  Counsel  has 
made  reference  here,  "Well,  we  don't  have  to  main- 
tain this  country  road,  that  isn't  our  job,  and  there 
is  no  law  that  says  we  have  to  do  it.  If  the  county 
wants  to  maintain  their  road,  fine  and  dandy;  if 
they  don't,  [572]  that  is  none  of  our  business." 

Now,  this  case  came  up  on  the  basis  of  a  suit 
brought  against  the  Northern  Pacific  Railroad  and 
against  the  City  of  Seattle.  The  accident  happened 
on  a  street  in  Seattle  where  tracks  came  across  the 
highway,  and  some  of  them  had  been  torn  up  and 
one  of  them  had  been  left  in  there,  it  hadn't  been 
used  a  great  deal  of  time,  and  the  street  itself  was 
maintained  in  good  condition,  and  along  the  side 
there  was  some  brush.  So  this  fellow  was  driving 
along  the  avenue  and  he  approached  this,  and,  of 
course,  his  allegation  was  the  train  came  across 
here,  it  was  unuvsual  for  it,  he  hadn't  expected  it, 
hadn't  seen  it  a  number  of  times  before. 

The  Court:  I  just  begin  to  recognize  that.  That 
is  cited  at  the  bottom  of  one  of  your  instructions 
here. 
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Mr.  Etter:     That  is  correct. 

The  Court :  43  Washington,  766.  I  examined  that 
last  night.  That  is  on  the  theory  that  this  crossing 
is  so  extraordinarily  and  peculiarly  dangerous,  it 
is  the  duty  of  the  railroad  company  of  taking  spe- 
cial precautions  to  have  watchmen. 

Mr.  Etter:     That  is  correct. 

The  Court:     Or  s^Decial  signaling  device. 

Mr.  Etter:  Signaling  or  signs  or  some  particular 
warning.  [573] 

Now  in  this  case  the  Court  said  that:  "A  cross- 
ing *  *  *"  and,  of  course,  it  refers  to  another  case 
that  was  cited: 

"A  crossing  is  extrahazardous  where  unusual  cir- 
cumstances or  conditions  exist  which  make  it  so 
peculiarly  dangerous  that  prudent  persons  cannot 
use  it  with  safety  unless  extraordinary  measures  are 
used.  Considering  all  the  circumstances  j^resent  in 
this  case,  including  the  similarity  in  appearance  be- 
tween this  crossing  and  the  abandoned  ones  on  the 
same  street,  the  infrequency  of  its  use,  the  limited 
A'iew  of  an  approaching  train,  and  the  lack  of  warn- 
ing precautions,  we  cannot  say  as  a  matter  of  law 
that  the  crossing  was  not  extrahazardous." 

Now,  there  they  had  those  elements  of  the  infre- 
quency of  use,  limited  view  of  an  approaching  train. 
We  have  the  limited  view  of  approach ;  we  have  the 
lack  of  warning  precautions;  we  have  the  existence 
of  the  planking  in  the  condition  it  was;  we  have 
the  angle  upon  which  cars  enter  that  highway  at  an 
angle  directly  opposite  from  the  overpass;  we  have 
the  existeiice  of  the  brush;  we  have  a  slope  going 
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up  finally,  as  indicated,  in  a  distance  of  about  [574] 
60  feet;  in  other  words,  we  have  200  some  feet 
without  any  slope  and  then  a  gradual  one,  and  then 
we  have  a  four  and  a  half  foot  approach  there  right 
to  that  track,  with  ballasting  in  the  way;  and  we 
have  a  45  or  an  80  degree  angle  turn  across  the 
top  of  it. 

My  position  here  is  this:  I  don't  think  I  can  say 
as  a  matter  of  law  that  it  is  or  isn't,  but  I  think 
that  under  this  case  and  under  some  other  cases  T 
have  here,  that  those  elements,  so  far  as  we  are 
concerned,  all  go  to  the  question — I  mean,  all  make 
a  question  of  fact  for  the  ,iury  as  to  whether  or 
not  they  consider  it  as  such. 

Now  I  want  to  cite  the  case  applying  to  those 
four  sections  that  are  under  discussion  of  Van  de 
Water  vs.  the  New  York  and  Northeast  Railroad, 
26  New  York  Supplement  and 

Mr.  McKevitt:     What  page? 

Mr.  Etter:    26  New  York  Supplement,  397. 

They  held  there  that  an  instruction  that  a  rail- 
road operating  trains  at  crossings  must  use  gi^eater 
vigilance  where  the  danger  is  greater,  and  that  any 
neglect  to  give  a  warning  of  the  approach  which 
is  proper  under  the  peculiar  circumstances  renders 
— no,  that  isn't  the  one.  Let  me  see  here.  Oh,  22 
L.R.A.,  233,  that  is  what  I  wanted  to  read,  22 
L.R.A.  223: 

"Due  Care.  This  is  usually  a  jury  question" 

Mr.  McKevitt:     233,  Max? 

Mr.  Etter:    Yes,  233.  (Reading)  : 

"This  is  usually  a  jury  question,   and  Avhetlier 
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or  not,  in  view  of  obstructions,  the  railroad  has 
exercised  ordinary  care  in  respect  to  the  peculiarly 
dangerous  condition.  In  other  words,  would  an  or- 
dinarily prudent  man  have  taken  extra  precautions, 
or  were  such  precautions  taken  in  this  case,  are 
question  for  the  jury." 

60  A.L.R.,  1106 :  "Where  the  evidence  shows  that 
a  railroad  crossing  is  for  any  reason  peculiarlj^' 
dangerous,  it  is  a  question  then  for  the  jury  whe- 
ther the  degree  of  care  which  a  railroad  is  required 
to  exercise  to  avoid  accidents  at  crossings  imposes 
on  the  company  a  duty  to  provide  some  safety  de- 
vice at  that  crossing." 

60  A.L.R.,  1113:  "The  evidence  that  a  traveler's 
view  of  an  approaching  train  is  obstructed  may 
warrant  a  finding  that  the  railroad  was  negligent 
in  failing  to  maintain  gates  or  some  other  [576] 
safety  device  at  the  particular  crossing  in  question." 

Coles  vs.  The  New  York,  New  Haven  &  Hartford 
Railroad  Company,  66  Atlantic,  1020;  12  L.R.A., 
1067:  ''A  railroad  is  not  negligent  in  failing  to  re- 
move or  cut  down  weeds  upon  its  right  of  way 
which  obstruct  the  view  of  the  railroad  crossing. 
However,  the  failure  of  a  railroad  to  remove  those 
obstructions  may  be  viewed  as  affecting  the  nature 
and  the  degree  of  care  required  of  the  railroad  in 
the  operation  of  its  cars." 

In  other  words,  at  that  particular  crossing. 

Indianapolis  &  St.  Louis  Railway  Company  vs. 
Smith,  78  Illinois,  112: 

"It  is  the  duty  of  the  railroad  to  keep  its  right 
of  way  free  from  obstruction  so  that  persons  ap- 
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proaching  on  a  highway  may  readily  ascertain  whe- 
ther there  is  danger  and  the  employee  in  charge  of 
the  train  may  be  able  to  discover  whether  there  is 
anything  on  the  track,  and  to  permit  or  to  suffer 
hedges  or  trees  or  weeds  or  anything  else  to  grow 
upon  the  right  of  [577]  way  or  to  such  a  height  as 
to  materially  obstruct  the  view,  is  negligence." 

Overbush  vs.  the  Great  Northern  Railroad,  55 — 
no,  let  me  see.  Mattingley  vs.  the  Oregon-Washing- 
ton Railroad  Company,  153  Washington,  514.  This, 
of  course,  has  reference  to  the  matter  of  charging 
any  negligence  against  the  deceased  where  there 
are  no  independent  or  no  disinterested  witnesses, 
but  the  crossing  here  was  also  a  crossing  that  in- 
volved hazards. 

Now,  5  A.L.R.  (2d),  referring  to  hazardous  cross- 
ings, 5  A.L.R.  (2d),  149,  there  is  a  citation  of  many 
cases  that  indicate  that  the  presence  of  weeds  or 
underbrush  or  shrubs  can  constitute  a  crossing 
unusually  dangerous,  and,  if  so,  then  the  railroad 
is  under  the  duty  to  take  extraordinary  precautions 
to  guard  against  the  dangers  of  that  crossing  which 
might  arise  in  the  ordinary  operation  of  the  rail- 
road. 

154  A.L.R.,  227,  under  the  heading  "Negligent 
Speed  of  Trains  at  Crossings  with  Obstructed 
View" : 

"Where  a  railroad  has  i)ermitted  trees  or  bushes 
to  grow  upon  the  right  of  way,  obstructing  a  view 
of  the  crossing,  as  well  as  the  view  of  persons  using 
the  highway  near  the  crossing,  it  becomes  the  duty 
of  the  railroad  to  use  extra   [578]   precautions  to 
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avoid  collisions,  as  by  diminishing  its  rate  of  speed 
or  by  increasing  the  warnings  given  or  by  keeping 
a  watchman  on  duty  or  by  using  some  other  suf- 
ficient means  which  may  warn  travelers  upon  the 
highway." 

And  154  A.L.R.,  227:  "In  the  absence  of  some 
extra  precaution,  such  as  a  crossing  gate  or  a  flag- 
man, an  obstruction  to  a  view  at  or  near  a  crossing 
calls  for  a  lower  speed  than  that  which  would  be 
X)ossible  if  the  view  were  not  obstructed." 

Then  Hubenthal  vs.  The  Spokane-Inland  Empire 
Railroad  Company  is  a  good  case  on  obstruction  of 
view,  97  Washington,  581.  In  that  case  they  held 
that: 

"To  run  or  to  operate  a  train  through  a  deep 
cut  emerging  immediately  upon  a  much  used  pub- 
lic crossing,  where  adequate  view  of  the  track  from 
the  roadway  was  much  obstructed,  at  anything  like 
50  miles  an  hour,  with  no  warning  signs  save  the 
faint  sound  of  a  whistle  an  instant  before  reaching 
the  crossing,  was  palpable  negligence."  [579] 

In  other  words,  there  it  was  the  matter  of  coming 
out  of  a  cut,  but  it  was  an  obstructed  view  of  a 
much-used  crossing  and  an  inadequate  view,  as  they 
have  indicated,  an  inadequate  view  of  the  track 
from  the  roadway,  and  here,  of  course,  there  was. 
And  they  said  that  coming  out  onto  a  crossing  of 
that  kind  at  50  miles  with  no  warning  was  palpable 
negligence. 

Now  the  question  here,  I  don't  think  there  is  an}' 
do\ibt  that  there  is  an  issue  made  in  this  ease  witk 
regard  to  the  matter  of  an  obstructed  crossing.  You 
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take  and  combine  the  matter  of  the  obstructed  cross- 
ing, and  that  is  in  the  Hiibenthal  case  with  refer- 
ence to  a  traveler  on  the  highway,  your  Honor, 
viewing  it  along  with  the  i^hysical  circumstances  of 
the  maintenance  of  this  crossing,  I  think  that  those 
are  all  projDer  elements  of  negligence  going  toward 
the  testimony  here  that  there  were  no  warning  signs 
on  either  side  except  this  post  that  shows  up  on  the 
one  side  and  not  on  the  other. 

I  think  that  all  of  these  factors  are  elements  that 
do  two  things:  They  show,  first,  an  obstructed  view 
and  indicate  in  their  entirety  that  because  of  each 
one  of  them,  the  crossing  is  of  an  extrahazardous 
character  to  users  of  the  roadway;  and  that.  No.  2, 
because  it  is  an  extrahazardous  crossing,  each  one 
of  those  ai^plies  in  its  specific  allegation  of  negli- 
gence because  each  one  of  them  [580]  is  an  element 
of  negligence  that  creates  and  imposes,  as  the  Hu- 
benthal  case  says,  the  duty  upon  a  railroad  to  take 
extra  precautions  because  of  them,  and  they  say  the 
failure  to  so  do  was  palpable  negligence. 

It  is  my  feeling  that  those  allegations  do  consti- 
tute negligence;  that  there  is  sufficient  evidence  to 
sustain  them  in  this  respect,  that  they  should  be 
submitted  to  the  jury,  under  proi)er  instructions, 
and  let  the  jury  determine  from  the  conflicting  evi- 
dence, and  I  might  say  this,  there  has  been  no  con- 
flicting evidence  as  to  the  character  of  that  cross- 
ing, your  Honor.  I  might  say  that  there  has  been 
no  conflicting  evidence  as  to  the  character  of  that 
crossing  either  from  the  documentary^  evidence  or 
from  the   witnesses  themselves.   And,   therefore,   T 
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think  that  the  jury  has  a  right,  under  the  Brad- 
shaw  case  and  under  A.L.R.,  to  determine,  in  other 
words,  if  there  is  one  thing  wrong,  where  it  did 
constitute  a  peculiarly  dangerous  crossing. 

The  Court:  Another  thing  that  I  assume,  prob- 
ably, that  I  know,  but  then  I  want  to  be  sure,  what 
is  your  position  with  reference  to  submitting  to  the 
jury  the  question  of  contributory  negligence  on  the 
part  of  the  plaintiff  ■? 

Mr.  Etter:  I  don't  think  that  there  is  a  showing 
at  all  under  the  rule,  and  I  have  the  case  on  that, 
the  Mattingley  case,  which  is  conclusive  of  that. 

Mr.  McKevitt:    What  is  the  citation? 

Mr.  Etter:  Mattingley  vs.  Oregon- Washington 
Railroad  and  Navigation,  153,  Washington,  514.  We 
have  cited  a  couple  of  other  cases  there,  too. 

The  Coui-t:    153  what,  did  you  say? 

Mr.  Etter:  153  Washington,  514.  And  this  is  a 
quotation  in  that  case  from  Smith  vs.  Inland  Em- 
pire Railway  Company,  114  Washington,  441 : 

"Since  no  one  saw  the  deceased  at  the  time  he  ap- 
proached the  crossing,  and  since  there  was  no  evi- 
dence to  show  what  he  did  at  or  before  he  attempted 
to  cross  the  railway  track,  it  must  be  presumed  that 
he  used  due  care.  If  his  engine  was  running,  mak- 
ing a  noise,  as  it  no  doubt  was,  and  if  he  approached 
the  crossing  and  stopped,  looked  and  listened  before 
attempting  to  make  the  crossing  and  did  not  hear 
the  crossing  bell  or  the  approach  of  the  train  and 
did  not  see  it  until  it  was  too  late  to  avoid  tlic 
accident,  he  v/as  clearly  not  guilty  of  contributory 
negligence." 
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In  other  words,  they  go  to  this  extent  there,  "It 
must  l^e  presumed  that  he  used  due  care,"  and  the 
later  [582]  case,  unless,  there  is  proof  by  a  dis- 
interested mtness,  imless  there  is  evidence  of  a  dis- 
interested mtness,  the  presumption  still  carries.  I 
mean,  the  only  proof  that  is  applicable  is  a  disinter- 
ested witness  and  it  cannot  be  found  by  circum- 
stantial evidence,  that  cannot  overcome  the  pre- 
sumption, and  that  case  is  cited  in  the  instruction. 

The  Court :  I  refer  counsel  to  Hutton  vs.  Martin, 
41  Washington  (2d),  780,  in  which  that  rule  has 
been  abrogated. 

Mr.  McKevitt:    Yes. 

The  Court:  Adopting  Dean  Faulkner's  theory 
that,  since  the  defendant  has  the  burden  of  proving 
contributory  negligence,  it  would  be  a  double  pre- 
sumption to  instruct  the  jury.  In  that  case,  it  was 
reversible  error  for  the  court  to  instruct  on  this 
presumption  of  due  care,  and  I  am  in  danger  of 
overlooking  that  at  times  and  I  finally  got  it  im- 
bedded in  my  memory. 

Mr.  McKevitt :  In  other  words,  that  decision  Mr. 
Etter  refers  to  has  been  overruled  by  the  Supreme 
Court  of  this  state. 

The  Court:  The  prior  decisions  were  overruled 
in  Hutton  vs.  Martin. 

Mr.  McKevitt:  Well,  then,  there  is  another  very 
apparent  reason  why  he  can't  invoke  the  doctrine 
of  the  presimiption  of  due  care.  In  his  instruction 
on  the  last  [583]  clear  chance,  he  has  told  the  Court 
to  advise  this  jury  that  the  driver  of  that  truck 
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was  negligent,  ])ecause  last  clear  chance  imi)lies 
negligence  on  the  pai-t.  of  the  party  invoking  it. 

Mr.  Etter:  We  both  understand,  Mr.  McKevitt, 
that  we  can  submit  instructions  on  alternative  rules 
of  e^ddence.  You  know,  as  well  as  I  do,  I  am  not 
bound  by  that,  as  you  well  know. 

The  Court:  I  will  hear  you,  Mr.  McKevitt,  on 
your  points. 

Mr.  McKevitt:  Well,  I  think  if  I  understood 
your  Honor  correctly,  you  asked  counsel  to  address 
himself  to  all  of  the  subdivisions  of  Paragi'aph  VI 
of  the  complaint  with  the  exception  of  (d)  and  (e)  ; 
is  that  correct  ? 

The  Court :  Yes,  you  had  already  discussed  those. 

Mr.  McKevitt :  Well,  for  the  purpose  of  the  rec- 
ord now,  I  move  the  Court  to  withdraw  from  the 
consideration  of  the  jury  Subdivision  (a)  of  Para- 
graph VI,  for  the  reason  and  upon  the  ground  that 
there  is  no  evidence  of  a  probative  value  or  sub- 
stantial value  to  submit  that  issue  to  the  jury. 

The  same  motion  is  made  separately  as  to  Subdi- 
vision (b)  of  Paragraph  VI 

The  Court :  Pardon  me,  you  hadn't  finished  your 
motion.  [584] 

Mr.  McKe\dtt:  The  same  motion  is  made  with 
reference  to  Subdivision  (b)  of  Paragraph  VI. 

The  Court:  I  think  we  have  been  overlooking 
here,  I  assume  you  want  to  direct  a  motion  to  Para- 
graph VII,  too? 

Mr.  McKevitt :     Yes,  I  am  going  to. 

The  Court:     The  issue  of  wanton  misconduct. 

Mr.  McKevitt:     Yes,  I  am  coming  to  that,  your 
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Honor.  This  is  Paragraph  VI.  If  he  had  proved 
that,  the  man  would  have  to  go  to  jail. 

The  defendant  makes  the  same  motion  with  ref- 
erence to  Subdivision  (c)  of  Paragraph  VI  and  for 
the  same  reasons. 

The  defendant  makes  the  same  motion  with  ref- 
erence to  Subdivision  (d)  and  for  the  same  reasons, 
and  for  the  additional  reason  that  there  were  suf- 
ficient crossing  signals,  under  plaintiff's  own  evi- 
dence, given  to  have  apprised  this  girl  of  the  ap- 
proach of  this  train  in  time  for  her  to  have  avoided 
the  injury,  and  for  the  further  reason  she  was  spe- 
cifically instructed  by  her  father  before  she  left  the 
farm  to  watch  out  for  trains. 

The  defendant  makes  the  same  motion  with  ref- 
erence to  Subdivision  (e)  of  Paragraph  VI  and  for 
the  same  reasons. 

The  defendant  makes  the  same  motion  with  refer- 
ence to  Subdivision  (f)  and  for  the  same  reasons, 
and  for  [585]  this  additional  reason:  Counsel  has 
talked  a  great  deal  about  this  being  an  extrahazard- 
ous crossing  and  a  dangerous  crossing,  and  one  of 
the  reasons  assigned  for  that  is  this,  that  we  had 
permitted  an  accumulation  of  weeds  and  trees  and 
brush  on  our  right  of  w^ay.  Now,  so  far  as  the  evi- 
dence in  this  case  is  concerned,  your  Honor,  there 
is  no  evidence  here  that  our  right  of  way  is  wider 
than  the  outside  ties  on  either  side  of  that  rail. 
Now,  I  know  that  that  is  not  the  fact,  that  we  have 
a  wider  right  of  way,  and  I  know  what  the  right 
of  way  is.  But  when  Mr.  Adams  was  testifying  in 
this  case,  he  was  never  asked  what  is  the  width  of 
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the  N'ortliern  Pacific  right  of  way  there  and  the 
jury  has  no  right  to  speculate  that  it  extends  beyond 
the  ends  of  the  ties. 

The  Court:  I  think  that  might  have  a  bearing 
on  the  question  of  the  direct  allegation  of  your 
negligence  in  failing  to  keep  your  right  of  way  clear, 
but  wouldn't  it  be  true  that,  regardless  of  whether 
extrahazardous  conditions  were  of  your  making  or 
not,  if  they  were  there  so  as  to  make  it  especially 
hazardous,  then  it  might  impose  on  you  the  duty 
of  taking  special  precautions,  such  as  the  special 
signal  devices? 

Mr.  McKevitt:  I  see  your  Honor's  point,  but 
this  takes  us  into  the  question  of  whether  this  is 
an  extrahazardous  crossing.  [586] 

The  Court:     That  is  another  point. 

Mr.  McKevitt:     Very  well. 

The  defendant  makes  the  same  motion  with  ref- 
erence to  Subdivision  (g)  and  for  the  same  reasons, 
and  for  the  additional  reason  that,  assuming  the 
crossing  to  have  been  in  the  condition  that  plain- 
tiff claims  it  to  have  been  in  and  that  it  was  in  a 
bad  condition  and  that  we  were  negligent  in  per- 
mitting it  to  get  into  that  condition,  in  the  absence 
of  any  testimony  that  that  crossing  had  something 
to  do  with  causing  this  truck  to  stall,  then  it  has 
no  place  in  this  lawsuit. 

Now,  there  is  no  witness,  apart  from  the  railway 
employees,  that  testified  in  any  respect  with  refer- 
ence to  the  approach  of  that  crossing,  and  there 
certainly  isn't  anything  in  the  testimony  of  Mr. 
Scobee  or  Mr.  Williams  from  which  the  reasonable 
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inference  could  be  drawn  that  that  drop  contributed 
to  or  caused  the  stalling  of  that  car. 

Now,  the  defendant  moves  the  Court  to  Avithdraw 
from  the  jury's  consideration  Subdivision  (a)  of 
Paragraph  VII,  and  that  is  where  he  charges  us 
with: 

"*  *  *  intentionally,  and  with  a  reckless  indif- 
ference to  injurious  consequences  probable  to  result 
therefrom,  drove  said  train  at  a  speed  between  70 
and  80  miles   [587]  per  hour  *  *  *" 

The  Court:  I  don't  want  to  prevent  you  from 
making  what  you  consider  as  an  adequate  record 
here,  Mr.  McKevitt,  but  all  of  those  under  VII  per- 
tain to  wanton  misconduct  and  I  Avondered  if  you 
couldn't  group  your  objection,  simply  object  to  all 
of  them? 

Mr.  McKevitt :    Move  that  they  be  Avithdrawn. 

The  Court:  Because  I  neglected  to  ask  counsel 
about  it,  but  my  present  inclination  is  it  doesn't 
warrant  submission  of  wanton  misconduct  and,  of 
course,  they  all  come  under  that  heading,  (a),  (b), 
(c),  (d). 

Mr.  McKeAdtt:  I  don't  knoAA^,  does  (d)  VII  come 
under  a  charge  of  wanton  negligence  ?  I  don't  think 
the  term  '^wanton"  is  used  in  that. 

The  Court:  (Reading): 

''(d)  Defendants  Avantonly  maintained  the  said 
crossing  *  *  *" 

Then  the  heading  of  it  is  that  Erna  Mae  Ea^gt- 
ett's  death  was  further  caused  by  Avanton  miscon- 
duct. 

Mr.  McKevitt:     Oh,  I  see. 
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The  Court:     In  the  following  particulars. 

Mr.  McKevitt:  Very  well,  then,  I  will  content 
myself  with  moving  the  Court  to  withdraw  from 
the  jury's  consideration  all  of  the  allegations  of 
negligence  contained  in  Paragraph  VII.  [588] 

The  Court:  Yes.  To  be  accurate,  I  don't  want  to 
be  too  technical,  but  to  be  accurate,  they  are  not 
grounds  of  negligence,  because  wanton  misconduct 
is  not  negligence.  That  has  been  definitely  stated 
by  the  Supreme  Court  of  this  state.  It  goes  beyond 
negligence,  intentional  harm. 

Mr.  McKevitt:  Yes.  There  is  a  recent  decision 
on  that  use  of  those  terms — wanton  misconduct  is 
not  negligence.  When  I  first  saw  that,  I  thought, 
well,  that  is  a  peculiar  statement ;  when  you  analyze 
it,  you  can  see  what  it  is. 

Very  well.  Now  I  want  to  address  myself  to  this 
qu.estion  of  the  last  clear  chance  doctrine.  Of  course, 
as  I  have  indicated,  I  do  not  believe,  in  the  absence 
of  expert  testimony  on  the  part  of  the  plaintiff, 
that  there  was  an  issue  made  for  the  jury.  How- 
ever, counsel,  I  don't  believe,  will  quarrel  with  me, 
and  I  know  the  Court  knows  it  to  be  the  law  under 
the  decisions  of  this  state,  that  the  question  of  tlu^ 
application  of  the  last  clear  chance  doctrine,  in  the 
first  instance,  is  a  question  of  law  for  the  Court.  I 
could  get  your  Honor  that  pronouncement,  but  I 
know  that  you  know  it  is  the  fact. 

The  Court:    Yes. 

Mr.  McKevitt:  Well,  if  that  is  true,  it  is  my 
position  then  that  either  the  first  phase  applies  or 
the  second  phase  applies,  and  it  isn't  up  to  the  jury 
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to  [589]  determine  which  one  applies;  it  is  my  can- 
did opinion,  under  the  decisions  of  the  Supreme 
Court,  that  your  Honor  has  got  to  determine  that; 
because  if  you  have  to  determme,  in  my  view,  the 
application  of  the  doctrine,  if  as  in  this  state,  dif- 
ferent than  Idaho  where  they  only  have  the  one 
branch,  here  we  have  two,  if  you  have  to  deter- 
mine the  application  of  the  doctrine  and  it  has 
more  than  one  branch,  then  I  think  the  duty  is 
imposed  upon  the  Court  to  determine  which  branch 
of  the  doctrine  applies,  and  the  jury  is  not  per- 
mitted to  determine  that  question. 

Now,  on  the  question  of  whether  or  not  this  is 
an  extrahazardous  crossing,  of  course,  we  have  to, 
I  think,  take  into  consideration  first  the  very  im- 
portant factor  that  this  girl  had  knowledge  that 
this  was  the  main  line,  the  knowledge  that  she  had 
of  the  existence  of  the  crossing,  and  the  knowledge 
that  she  had  of  the  passage  of  that  train  over  that 
r-rossing  every  afternoon  about  that  time. 

Now,  when  you  come  to  determine  what  an  extra- 
hazardous crossing  is,  our  Supreme  Court  had  never 
defined  that  until  the  case  of  Hopp  vs.  Northern 
Pacific  in  20  Washington  (2d)  at  Page  439.  That 
was  the  case  that  was  permitted  to  go  to  the  jury 
down  in  Lincoln  County,  a  verdict  of  $26,000  was 
returned  against  the  railway  company,  and  reversed 
outright  in  the  Supreme  Court,  and  in  that  case 
it  was  urged  that  this  was  an  extrahazardous 
crossing.  [590] 

The  Court:  It  was  in  the  city  limits  of  Daven- 
port ? 
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Mr.  McKevitt:    Yes. 

The  Court:    That  case? 

Mr.  McKevitt:  Yes.  He  was  a  barber  at  Har- 
rington, Jake  was.  (Reading:) 

*'The  respondent  alleged  that  the  crossing  was 
extrahazardous  and  that  the  appellants  were  negli- 
gent in  failing  to  keep  a  watchman  or  automatic 
signal  alarm  bell  at  the  crossing.  The  deceased  was 
familiar  with  the  crossing  and  had  a  clear  and  un- 
obstructed view  of  the  track,  in  the  direction  from 
which  the  gas  motor  coach  was  approaching,  of 
from  1,000  to  2,800  feet  when  he  was  at  a  distance 
of  one  hundred  feet  from  the  crossing.  In  Missouri 
K.  &  T.  R.  Co.  vs.  Long,  299  S.W.  854,  the  court 
held  that  a  crossing  is  more  than  ordinarily  dan- 
gerous if  it  is  so  peculiarly  dangerous  that  prudent 
persons  cannot  use  the  same  with  safety  unless  ex- 
traordinary means  are  used  to  approach  such  place. 
The  crossing  was  not  an  extrahazardous  one,  as  a 
matter  of  law,  under  the  facts  of  this  case."  [591] 

And  I  say  that  the  crossing  that  we  have  here 
falls  within  that  definition. 

Now,  counsel  makes  a  statement,  he  says,  "I 
don't  think  there  is  any  dispute  between  us  here  as 
to  what  the  conditions  at  that  crossing  were  with 
reference  to  its  being,"  as  he  characterized  it,  "  'an 
olDstructed  crossing.' ''  Xow,  I  don't  go  along  with 
him  on  that  and  I  say  that  those  two  panoramic 
views,  and  particularly  the  view  that  is  shown,  the 
camera  180  feet  from  that  crossing,  anyone  looking 
at  it  from  that  i3oint,  sitting  in  an  automobile  when 
180  feet  from  that  crossing,  can  see  that  viaduct 
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unless  these  are  doctored  photographs.  And  you  can 
see  the  rails  at  different  jioints  along  there.  If  your 
Honor  will  observe  the  points,  you  can  see  the  rails 
of  the  track.  Now,  when  you  take  the  one  that  is 
25  feet  from  the  crossing,  how  anyone  can  contend 
that  that  is  an  obstructed  crossing  by  way  of 
weeds  and  brush  is  beyond  my  ability  to  compre- 
hend. 

Now,  of  course,  there  was  some  duty  on  the  part 
of  this  girl  to  make  sure  that  a  train  was  not  ap- 
proaching. Now,  counsel  has  been  down  there  and 
he  has  been  at  this  crossing  and  so  have  I,  but 
relying  on  these  photographs,  and  I  don't  care 
what  the  angle  of  that  road  is,  namely,  that  it 
doesn't  approach  that  railroad  at  right  angles,  even 
if  it  approached  at  as  sharp  an  angle  as  this  and 
the  [592]  train  is  coming  from  that  direction,  when 
she  is  15  feet  from  that  crossing  all  she  has  to  do 
is  turn  her  head  in  that  direction  and  there  she  has 
got  a  clear  view  of  that  train.  I  suppose  there  was 
attempted  to  be  developed  here  through  the  testi- 
mony, well,  you  can't  see  the  train  until  you  get 
pretty  close  up  to  the  crossing,  until  you  are  almost 
on  the  crossing.  Well,  your  Honor  knows  from 
these  photographs  that  that  is  not  true,  and  I  don't 
care  what  the  testimony  of  individual  witnesses 
may  be,  when  the  uncontroverted  facts  speak  as 
clearly  as  they  do  in  this  case,  no  person  is  going 
to  be  held  to  say  something  that  is  in  direct  contra- 
^•ersion  of  these  facts. 

The  other  proposition  is  that,  as  your  Honor 
wtU  knows,  they  not  only  must  look  and  b'sten,  but 
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lliey  must  look  from  a  point  where  looking,  they 
can  see,  and  listening,  where  they  can  hear. 

The  Court:  I  think  we  must  bear  in  mind,  too, 
the  distinction  between  city  crossings  and  country 
crossings. 

Mr.  McKevitt:    Yes. 

The  Court:  The  volume  of  traffic  is  something 
that  enters  into  it,  where  you  have  a  stream  of  traf- 
lie  moving  constantly  and  continuously,  such  as  you 
would  have  perhaps  on  North  Division,  you  have 
got  one  situation;  you  get  out  in  the  country  where 
you  have  a  country  road  crossing  and  also  a  posi- 
tive duty  enjoined  on  motorists  crossing  [593]  coun- 
try crossings  to  maintain  a  speed  at  which  they 
can  stop  within  ten  feet  of  it. 

Mr.  McKevitt:    That's  right. 

The  Court:  So  that  I  think  the  two  situations 
have  to  be  considered  in  different  circumstances. 

Mr.  McKevitt:  Yes.  And  the  absolute  right  of 
way,  that  while  the  rights  are  relative,  the  duties 
are  relative  at  a  crossing,  your  Honor  well  knows 
the  Supreme  Court  has  said  a  hundred  and  one 
times  that  we  have  the  right  of  way  and  it  must 
be  accorded  to  us.  And  I  think  that  under  the  evi- 
dence in  this  case,  it  is  my  view 

The  Court:  Of  course,  it  has  no  bearing  here, 
but  it  just  aroused  my  curiosity  as  to  just  what 
agency  is  it  that  determines  whether  or  not  you 
shall  maintain  special  safeguards  at  these  crossings 
other  than  in  a  city?  Does  the  Interstate  Com- 
merce Commission  or  a  state  agency? 

Mr.  McKevitt:    No,  that  is  going  back  now,  that 
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question  did  come  up  in  the  Hopp  case,  and  Judge 
Schwellenbach,  Ed  Schellenbach  was  the  trial  judge, 
he  came  over  from  Ephrata,  and  we  had  that  up 
there,  Mr.  Kelley  was  on  the  other  side,  and  it  is 
my  recollection  now  that  with  reference  to  the  es- 
tablishment of  these  mechanical  devices,  the  pro- 
cedure generally  is  that  the  residents  of  the  area 
will  petition  the  coimty  commissioners  and  the 
county  commissioners  then  petition  the  Department 
of  Public  [594]  Service  and  then  there  is  a  hearing 
held  with  the  railway  company. 

The  Court:  I  don't  want  your  attention  diverted 
too  much  from  the  issues  here. 

Mr.  McKevitt:  That  is  the  way  that  is  arrived 
at. 

Well,  I  have  nothing  further  to  say  in  this  re- 
gard, unless  I  have  left  myself  unaddressed  to  some 
problem. 

The  Court:    I  can  think  of  nothing,  no. 

Mr.  McKevitt:    Very  well. 

The  Court:     Do  you  have  anything  further? 

Mr.  Etter.  Yes,  I  have  just  one  or  two  things 
to  say,  your  Honor. 

In  the  first  place,  the  Hopp  case  is  referred  to  in 
the  Bradshaw  case  and  the  railroad  made  a  very 
vigorous  argument  here  on  this  matter.  They  said 
that  mathematically  it  was  definitely  certain,  and 
the  court,  referring  to  the  number  of  these  cases, 
the  Hopp  case,  says  that  while  these  cases  all  re- 
sulted from  grade  crossing  accidents,  none  of  them 
involved  the  situation  like  that  presented  here  and 
each  case  of  this  type  must  be  considered  in  the 
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ligiit  of  itw  own  particular  facts.  Then  they  go  on 
and  say,  furthermore,  that: 

''Nor  did  the  court  err  in  refusing  to  hold,  as  a 
matter  of  law,  that  Mr.  Bradshaw's  [595]  negli- 
gence was  the  sole  proximate  cause  of  the  accident. 
It  is  argued  that  the  'physical  facts'  speak  with 
such  force  as  to  overcome  all  testimony  to  the  con- 
trary." 

Then  they  talk  about  the  26  photographs  taken 
at  different  angles  and  distances  and  an  example 
of  the  railroad  asserting  conclusively  that: 

"***a  driver  approaching  the  crossing  from  the 
south  could,  when  250  feet  from  the  rails,  see  a 
locomotive  on  the  spur  track  157  feet  northeast  of 
the  pavement." 

They  say:  "The  problem  is  not  that  simple.  There 
was  no  evidence  that  the  locomotive  was  within 
157  feet  of  the  pavement  at  the  time  Mr.  Bradshaw 
was  250  feet  from  the  crossing.  The  speed  of  his 
car  and  that  of  the  locomotive,  their  relative  posi- 
tions just  prior  to  the  accident,  and  the  amount  of 
obstruction  to  the  view,  were  all  matters  of  dispute." 

And,  therefore,  the  court  properly  declined  to 
rule,  as  a  matter  of  law,  that  he  was  contributorily 
negligent.  [596] 

Now,  counsel  points  to  these  photographs,  your 
Honor,  talking  about  disputes,  points  to  these 
photographs,  and  yet  you  can  take  two  more  of 
them  over  here  and  here  is  a  camera  placed  at  350 
feet  east  of  the  crossing  facing  westward  and  you 
look  down  at  the  crossing,  and  that  is  within  350 
feet,  you  can't  see  a  thing  back  here.  And  you  take 
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this  one,  which  is  300  feet,  you  move  it  down  50 
feet  more,  and  you  can  see  the  to}!  of  a  car.  Now, 
that  is  the  first  time  you  can  see  the  top  of  a  car. 
The  Hopp  case,  it  was  absokitely  flat  and  within 
100  feet  he  could  see  over  1,000  feet.  And  there  is 
another  thing  that  we  haven't  got  in  any  other 
case,  we  have  an  overpass  coming  over  at  an  angle 
over  the  top  that  obstructs  this  view  because  of  the 
angle,  so  that  a  jDerson  getting  up  here  within  25 
feet,  even  on  his  photograph,  can't  see  through  but 
only  to  the  mouth,  which  would  be  a  total  of  less 
than  600  feet,  even  from  25  feet,  is  all  that  could  be 
seen;  that  is,  if  you  are  up  in  a  position  where  you 
can  see.  It  isn't  that  where  you  are  up  an  ascend- 
ing grade  and  looking  to  your  right.  In  other  words, 
these  other  cases  didn't  have  the  example  of  an 
overpass  that  obstructed  from  view  and  obstructed, 
as  a  matter  of  fact,  from  the  trainman's  view  him- 
self until  he  came  under  that  underpass  unless  the 
car  was  directly  on  top  of  the  crossing. 

So  that  the  obstruction  in  the  Hopp  case  being 
over,  as  they  say,  way  over  1,000  feet  and  the  level 
approach,  all  of  those  things,  none  of  them  would 
apply  here,  and,  as  in  the  Bradshaw  case,  there 
are  more  things  in  dispute  here  than  the  few  things 
they  mentioned  in  the  Bradshaw  case. 

Now,  I  don't  know  whether  your  Honor  wants  to 
hear  mc  on  this  matter  of  last  clear  chance,  but  if 
there  are  any  questions  that  you  have,  I  will  go 
into  it. 

The  Court:  Well,  I  think  I  have  the  view  there 
that,  while  I  agree  with  Mr.  McKevitt  that  it  is  a 
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question  for  the  Court  to  decide  as  a  matter  of 
law 

Mr.  Etter:    That's  correct. 

The  Court : whether  the  doctrine  shall  be  sub- 
mitted, the  Court  doesn't  assume  the  functions  of 
the  trier  of  the  facts  and  try  factual  issues  in  order 
to  determine  whether  it  shall  be  submitted  or  not, 
and,  if  there  is  evidence  which  the  jury  could  be- 
lieve on  both  theories,  I  think  both  should  be  sub- 
mitted, because  a  jury  might  believe  one  or  the 
other,  I  can't  tell. 

Mr.  Etter:    That's  correct. 

The  Court:  I  don't  know  what  they  will  adopt 
factually. 

Mr.  Etter:     Your  Honor  has  no  question,  then? 

The  Court:    Yes,  I  think  it  should  be  given. 

Mr.  McKevitt:  Just  one  other  observation  I 
wanted  [598]  to  make  with  reference  to  Mr.  Etter's 
contention  as  to  view. 

Now,  the  only  testimony  that  we  have  here  about 
how  far  you  can  see  down  that  track  is  the  testi- 
mony of  the  the  engineer  and  the  fireman.  The  en- 
gineer says  that  when  he  was  six  or  seven  himdred 
feet  or  more,  he  saw  this  truck  25  feet  from  the 
crossing.  Well,  if  he  could  see  the  truck  that  dis- 
tance from  the  crossing,  certainly  the  driver  ought 
to  be  able  to  see  the  train.  If  one  can't  see  the  other, 
the  other  can't  see  it. 

Mr.  Etter:  Oh,  no,  that  doesn't  follow.  A  man 
sitting  ux)  15  feet  looking  down  and  somebody  sit- 
tinf;'  in  ;i  panel  truck  trying  to  look  up  through  tlio 
Inrush. 
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Mr.  McKevitt:  With  a  Diesel  cab  fourteen  and 
a  half  feet  above  the  top  of  the  rails  and  the  rails 
above  the  level  of  the  road? 

Mr.  Etter:  Yes,  and  the  passenger  is  in  a  seat 
of  a  car  two  feet  above  the  ground. 

The  Court:  Well,  I  think  that  we  have  had  this 
matter  thoroughly  discussed  and 

Mr.  McKe^dtt:  That  is  the  jury  argument  we 
are  talking  about. 

The  Court:  It  is  always  a  difficult  problem  for 
a  trial  judge  to  determine  what  issues  to  submit  to 
the  jury,  because  no  judge  wishes  to  deprive  a  liti- 
gant of  his  right  to  trial  by  jury  on  any  issue  that 
is  made  by  the  facts,  [599]  and,  yet,  it  is  the  re- 
sponsibility of  the  court  to  see  that  issues  are  not 
submitted  that  are  not  substantially  supported  fac- 
tually. Did  you  have  something  further? 

Mr.  McKevitt:  Except  for  the  purpose  of  the 
record,  I  don't  know  what  your  Honor's  ruling  is 
on  my  separate  motions  with  reference  to  the  sub- 
divisions. 

The  Court:  Oh,  yes.  Well,  I  am  just  announcing 
it. 

Mr.  McKevitt:    I  see,  pardon  me. 

The  Court:  My  introduction  must  have  been  a 
little  remote. 

What  is  it,  Mr.  Connelly? 

Mr.  Connelly:  Your  Honor  indicated  that  he 
didn't  lay  much  credence  to  Paragraioh  YII  of  the 
complaint  with  reference  to  wanton  negligence,  and 
to  shorten  this  up  because  of  the 

The  Court:    Wanton  misconduct. 
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Mr.  Connelly:  Wanton  misconduct.  Excluding 
Subdivision  (a),  I  would  like  to  speak  briefly  on 
Subdivision  (b)  thereof. 

The  Court:     All  right. 

Mr.  Connelly:  Which  refers  to  the  failure  to 
blow  the  whistle  at  the  approach  to  the  intersection. 

"A  wanton  act"  has  been  set  out  in  the  instruc- 
tion as  one  which  is  performed  intentionally  with 
a  reckless  indifference  to  injurious  consequences 
probable  to  [600]  result  therefrom.  It  must  be  un- 
der such  surrounding  circumstances  and  existing 
conditions  that  the  party  doing  the  act  or  failing 
to  act  must  be  conscious,  from  his  knowledge  of 
such  surrounding  circumstances  and  existing  condi- 
tions, that  his  conduct  will  in  all  common  probabil- 
ity result  in  injury." 

Now,  what  I  wish  to  point  out  to  the  Court  was 
this: 

In  the  condition  of  the  evidence  as  it  stands  now, 
Scobee,  the  engineer,  testified  that  he  first  saw  the 
girl  and  applied  his  service  application  of  the 
brakes  and  at  that  time  the  girl  in  the  car  was  some 
25  feet  south  of  the  O'Neill  Crossing.  Now,  that 
is  borne  out  by  the  speed  tape  which  was  intro- 
duced into  evidence  and  which  was  described  by  Mr. 
Gaynor,  and  Mr.  Gaynor  said  the  speed  tape  indi- 
cates a  service  application  of  the  brakes  and  a  let- 
ting up  of  the  service  application  of  the  brakes  one- 
half  mile  back  from  the  point  of  impact  or,  in  other 
words,  a  distance  back  of  at  least  2,600  feet.  In 
other  words,  taking  the  engineer's  testimony  that 
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he  saw  the  girl  25  feet  back,  he  made  a  service  ap- 
plication, he  saw  the  car  start  to  stoj),  he  took  off 
the  service  application  and  let  the  train  regain 
speed;  couple  that  with  Gaynor's  testimony  that 
this  all  happened  2,600  feet  back,  in  other  words, 
1,300  feet  back  of  the  whistle  stop,  that,  together 
with  the  O'Neill  [601]  testimony  that  there  wasn't 
any  whistle  imtil  the  train  started  emerging  from 
the  underpass,  would  indicate  that  this  man  plainly 
and  clearly  saw  the  girl  1,300  feet  prior  to  the 
whistle  post,  but  didn't  blow  the  whistle  until  he 
w^as  within  some  600  feet  of  her. 

This  statute  that  recpires  the  blowing  of  the  whis- 
tle 80  rods  back  is,  of  course,  a  misdemeanor  and  is 
punishable  as  such,  and  I  think  the  jury,  consider- 
ing those  facts,  as  they,  of  course,  have  a  right  to 
do,  could  easily  find  a  wanton  act  on  the  part  of 
the  engineer,  who,  traveling  in  a  train  some  60  to 
64  miles  an  hour,  seeing  a  car  approaching  a  cross- 
ing in  excess  of  2,600  feet  back,  approaching  the 
whistle  stop  1,300  feet  back,  and  doesn't  blow  the 
whistle  at  all  there,  brings  us,  at  least  for  argu- 
mentative purposes  and  so  far  as  the  complaint 
goes,  within  the  meaning  and  definition  of  a  wan- 
ton act  with  reference  to  Subdivision  (b). 

Mr.  McKevitt:  If  the  Court  please,  if  that  argu- 
ment is  true,  we  would  have  that  train  go  100 
miles  an  hour,  to  meet  that  automobile  on  the  cross- 
ing. 

Mr.  Connelly:  You  are  assuming  the  automobile 
was  on  the  track  for  a  given  length  of  time,  which, 
of  course,  is  another  question  for  the  jury. 
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Tlie  Court:    All  right,  go  ahead,  Mr.  Connelly. 

Mr.  Connelly:  Furthermore,  with  reference  to 
Subdivision  (c)  [602]  thereof,  if  we  follow  the 
same  line  of  reasoning  and  we  api)ly  the  same  set 
of  facts,  and  quoting  the  language  here,  that  the 
engineer, 

"***witli  reckless  indifference  to  injurious  con- 
sequences probable  to  result  therefrom,  failed  to 
reduce  the  speed  of  said  passenger  train  by  apply- 
ing full  and  sufficient  braking  power***" 

There,  again,  I  submit  we  have  the  same  argu- 
ment that  is  applicable  to  Subdivision  (b)  with  ref- 
erence to  the  whistle.  I  think  when  you  are  dealing 
with  a  punitive  statute,  when  you  have  the  engineer 
admitting  that  he  saw  the  girl  in  excess  of  2,600 
feet,  that  there  is  testimony  that  he  didn't  blow 
the  whistle  at  the  whistle  post,  surely  the  jury  has 
a  right  at  least  to  the  instruction  on  the  wanton 
act. 

That  is  all  I  have  on  that,  your  Honor. 

The  Court:  Well,  as  I  started  to  remark,  it  is 
a  difficult  thing  to  decide  just  what  issues  to  sub- 
mit to  a  jury  in  a  case  of  this  kind  which  is  close 
on  the  evidence,  and,  as  I  say,  I  think  perhaps 
courts  sometimes  are  a  little  inclined  to  lean  over 
backwards  to  be  sure  that  the  parties  have  a  jury 
trial  on  every  issue  on  which  a  reasonable  inference 
might  be  drawn. 

And  it  is  perfectly  natural  for  counsel  to  sell 
themselves  on  their  own  cases;  that  is  what  a  good 
advocate  [603]  should  do.  He  may  over-sell  himself 
and  there  is  no  danger  in  that,  but  there  is  danger 
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if  he  over-sells  the  court,  particularly  so  on  the 
part  of  plaintiffs. 

I  have  had  the  rather  unpleasant  experience 
within  the  last  month  of  having  two  big  plaintiffs' 
verdicts  set  aside  and  reversed  in  the  Court  of  Ap- 
peals, and  that  is  a  heart-breaking  experience  for 
a  plaintiff. 

And  here,  just  from  my  experience  as  a  judge 
and  my  evaluation  of  Washington  law — and,  of 
course,  in  this  case,  as  Justice  Frankfurter  says,  in 
a  diversity  case,  a  Federal  judge  is  simply,  in  effect, 
another  judge  of  the  state;  he  has  to  apply  the 
state  law,  and  he  has  no  power  to  make  state  law, 
but  he  has  the  duty  of  correctly  interpreting  it  and 
applying  it — and,  of  course,  I  could  be  wrong  and 
frequently  am,  but  in  my  judgment,  anyway,  if  the 
plaintiff  got  a  verdict  in  this  case  which  under  my 
instructions  could  be  based  on  the  failure  of  the 
defendant  railroad  company  to  maintain  a  watch- 
man at  this  country  road  crossing,  I  don't  think  it 
would  be  worth  a  nickel,  or,  perhaps,  being  more 
practical,  I  should  say  it  would  be  worth  no  more 
than  what  the  railroad  company  thinks  it  would 
cost  them  to  appeal. 

And  so  that  I  do  have  a  responsibility  here  of 
protecting  the  plaintiff,  as  well  as  the  defendant,  in 
the  matter  of  submitting  issues  to  the  jury.  And 
with  that  [604]  thought  in  mind,  I  don't  believe 
here  there  is  any  evidence  of  excessive  speed,  there 
is  no  statutory  speed  limit  at  a  railroad  crossing, 
and  where  a  highway  crosses  a  railroad  grade,  the 
railroad  company  has  the  right  of  way.  It  is  the 
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duty  of  peojole  who  approach  to  stop,  look  and 
listen.  It  is  their  duty  to  see  and  to  give  the  right 
of  way  to  the  train.  And  this  applies  to  this  matter 
of  wanton  misconduct,  also,  that  the  engineer  driv- 
ing his  train  down  that  track  has  the  duty  of  main- 
taining a  schedule.  The  railroad  company  doesn't 
have  to  stoi^  and  slow  at  each  crossing.  If  they  did, 
their  traffic  would  be  greatly  impaired,  against  pub- 
lic interest,  so  that  the  engineer  has  the  duty  of 
maintaining  his  schedule  and  he  has  instructions  to 
maintain  his  speed,  unless  something  develops  that 
warrants  his  slowing  down,  so  that  he  has  the  right 
to  assume  when  he  approaches  a  crossing  and  he 
sees  the  vehicle  approaching  it,  he  has  the  right  to 
assume,  until  the  contrary  clearly  appears  to  him, 
that  the  vehicle  will  stop  and  give  him  the  right  of 
way. 

So  that  even  though  he  might  see  the  vehicle 
back  at  1,300  or  some  other  feet,  he  has  the  right 
to  assume  that  that  vehicle  will  stop,  as  the  law  re- 
quires it  to  do,  and  give  him  the  right  of  way,  and 
it  is  only  when  the  contrary  appears  that  he  is 
thrown  into  that  emergency,  that  a  duty  arises  on 
him  to  act.  And  it  would  certainly  be  a  [605]  pecu- 
liar application  of  the  doctrine  of  wanton  miscon- 
duct to  say  that  when,  at  the  last  minute,  he  sees 
that  somebody,  contrary  to  what  he  has  a  right  to 
expect,  has  gotten  in  trouble  on  that  track  and 
has  got  stopped  there,  that  then  he  would  be  guilty 
of  reckless  disregard  of  consequences  and  wanton 
misconduct  even  if  he  did  fail  to  act  in  a  reason- 
able  and   prudent   manner   in   that   situation.    He 
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might  be  guilty  of  negligence,  but  certainly,  I  think, 
he  would  not  be  guilty  of  wanton  misconduct. 

Now,  I  think  I  have  indicated  my  view  here 
pretty  much.  I  don't  think  that  this  crossing  has 
been  shown  to  be  a  peculiarly  dangerous  crossing, 
country  crossing,  as  the  Supreme  Court  of  this 
state  has  defined  that,  that  prudent  persons  must 
use  extraordinary  precautions  in  approaching  it. 
There  has  been  a  good  deal  of  testimony  here  as  to 
how  difficult  it  was  to  see  a  train  coming  down 
that  track,  but  most  of  that,  I  think,  in  the  light 
of  these  photographs,  was  the  angle  of  approach, 
Avhich  meant  that  if  the  driver  didn't  turn  his  head 
around,  he  couldn't  see  the  train.  There  isn't  any 
e\T-dence  here,  and  I  think  this  30  and  31  almost 
demonstrate  that  a  person  approaching  that  cross- 
ing could  see  the  top  of  a  Diesel  engine,  14  and  a 
fraction  feet  above  the  rails.  What  we  are  con- 
cerned with  here  is  not  that  someone  approaching 
this  crossing  could  see  the  rails  and  both  the  rails 
all  the  way  down  the  track,  but  that  they  [606]  could 
see  the  train  was  coming,  and  they  can  see  a  train  is 
coming  if  they  can  see  the  top  of  it,  which  is  14 
feet  high. 

And  the  failure  to  maintain  the  brush  here,  I 
don't  think  there  is  any  evidence  sufficient  to  sub- 
mit that  to  the  jury,  because  we  don't  know  where 
the  railroad  company's  right  of  way  was,  and  it 
isn't  shown  here  that  the  brush  really  obstructed 
the  view  of  the  train  or  a  Diesel  14  feet  high. 

Now,  without  taking  the  time  to  go  into  much 
detail  here,  I  propose  to  submit  to  the  jury — and, 
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of  course,  your  objections  will  stand  to  this,  Mr. 
McKevitt ;  I  think  you  have  made  a  clear  record  of 
that;  and,  of  course  the  objection  of  counsel  for 
the  plaintiff  to  my  not  submitting  is  clear,  I  think 
— I  propose  to  submit  Subdivision  (d)  of  Para- 
graph VI 

Mr.  McKevitt:  (b)  ? 

The  Court:  (d) a,  b,  c,  d — which  is  failure  to 

sound  the  whistle  as  required  by  statute. 

Mr.  McKevitt:     I  see. 

The  Court:  And  Paragraph  (e),  which  is  the 
last  clear  chance,  and  Paragraph  (g),  which  is  neg- 
ligently failing  to  maintain  proper  and  safe  level 
of  the  rock  and  cinder  ballast,  and  so  on.  I  think 
that  I  had  a  great  deal  of  difficulty  with  that 
ground  of  negligence,  but  I  think  [607]  that  the 
jury  could  draw  a  reasonable  inference,  not  only 
from  the  plaintiff's  testimony,  but  also  the  testi- 
mony of  the  engineer,  that  the  car  "bucked"  up 
onto  the  planking,  and  I  think  the  reasonable  infer- 
ence might  be  drawn  that  it  was  thrown  into  a 
buck  by  the  peculiar  situation  there  where  the 
planking  is  five  inches  or  so  above  the  gravel  and 
there  was  a  sharp  jump-off.  Anyway,  I  have  come 
to  the  conclusion  that  a  reasonable  inference  might 
l"!0  drawn  there. 

Other  than  those  three  grounds  of  negligence, 
the  motions  of  the  defendant  will  be  granted.  And 
I  have  also  come  to  the  conclusion  that  while,  of 
course,  the  question  of  contributory  negligence  of 
tlic~  decp;iso(i  s];or.kl  ])o  ?w]'}mlit(\l  to  the  ;iiiry.  tluit 
the  question  of  contributory  negligence  of  the  par- 
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ents  should  not  be;  that  that  issue  will  be  with- 
drawn from  the  jury. 

Now,  although  it  is  late  here,  rather  than  take 
the  time  at  1:30  after  the  jury  comes  in  here,  I 
think  I  will  inform  counsel  as  to  what  my  position 
will  be  with  reference  to  their  requested  instruc- 
tions. What  my  position  will  be  has  been  indicated 
as  to  a  good  many  of  them  by  the  rulings  on  the 
motions,  I  think. 

(Whereupon,  the  Court  advised  counsel  as 
to  the  instructions  to  be  given  to  the  jury.) 
The  Court:    Court  will  recess  until  2  o'clock. 

Jury  Instructions 

The  Court:  Now,  gentlemen  of  the  jury,  it  is 
time  for  me  to  instruct  you  as  to  the  rules  of  law 
that  you  are  to  follow  here  in  your  deliberations 
in  this  case. 

T  wish  it  were  possible  for  me  to  just  in  a  few 
words  in  a  conversational  way,  as  I  am  now,  tell 
you  how  you  are  to  decide  this  case,  w^hat  the  rules 
of  law  are,  but  unfortimately  it  is  not  that  simple. 
Wo  liavo  some  rather  complex  situations  develop. 
The  relative  rights  of  users  of  the  highway  and 
railroads  where  highways  cross  the  railroad  tracks 
is  not  a  simple  matter,  some  of  the  rules  are  rather 
technical,  like  this  "last  clear  chance"  doctrine  that 
you  have  heard  about,  and  it  is  my  duty  to  instruct 
-■•'V  fully  and  as  accurately  as  I  can  on  what  these 
rules  of  law  are  and  to  try  to  assist  you  in  applying 
them  to  the  facts  and  to  the  case  as  they  come  to 
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you  from  the  witnesses  and  the  documentary  evi- 
dence. 

I  think  it  might  be  helpful  to  you  at  the  outset, 
however,  if  you  bear  in  mind  that,  as  I  told  you  at 
the  beginning  of  this  case,  it  is  the  sole  duty  and 
responsibility  of  the  jury  to  find  the  facts ;  it  is  the 
sole  duty  and  responsibility  of  the  Court  to  tell  you 
the  law,  to  announce  to  you  the  law  that  is  to  apply 
to  these  facts. 

Now,  where  there  is  a  conflict,  as  there  usually 
is,  [609]  in  the  facts  in  a  case  of  this  kind,  where 
each  side  has  its  own  theory  as  to  what  the  facts 
are  and  as  to  how  the  particular  accident  happened, 
then  I  must  instruct  you  on  both  theories,  because 
I  have  no  right  to  assume  which  one  you  will  adopt. 
So  that  these  instructions  that  might,  offhand,  seem 
to  you  to  be  contradictory  and  confusing,  I  think 
are  not  really  so  if  you  regard  them  analytically 
and  remember  that  I  am  trying  to  tell  you,  if  you 
find  the  facts  as  contended  by  the  plaintiff,  you 
should  do  so  and  so;  if  you  find  the  facts  as  con- 
tended by  the  defendant,  you  should  do  so  and  so; 
so  that  I  try  to  meet  both  situations  in  the  instruc- 
tions as  to  the  law  that  I  shall  give  you. 

Now,  at  the  outset,  let  me  say  I  am  going  to  de- 
fine these  terms  for  you  and  go  into  much  detail 
later  on  in  my  formal  instructions,  many  of  which 
I  have  written  out  for  the  sake  of  completeness  and 
accuracy,  but  what  we  have  got  basically  here  is 
that  a  girl  was  killed  at  a  railroad  crossing.  The 
father,  loringing  the  suit  for  damages  for  the  loss 
of  his  daughter,  contends  it  was  due  to  the  negli- 
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gence  or,  to  use  lay  language,  the  fault  or  blame  of 
the  railroad  company,  acting  through  its  employees, 
mainly  the  locomotive  engineer,  that  caused  the  ac- 
cident and  caused  the  death  of  the  girl. 

The  defendant  railroad  company  denies  that 
they  [610]  were  to  blame  in  any  respect  or  negli- 
gent, and  they  say,  even  if  we  were,  the  girl  was 
to  blame,  she  was  guilty  of  contributory  negligence, 
negligence  on  her  part,  which  bars  a  recovery  at  law. 

The  plaintiff  says  no,  the  girl  wasn't  guilty  of 
contributory  negligence,  but  even  if  you  should  as- 
sume that  she  was,  we  have  this  ''last  clear  chance" 
doctrine  where  if  she  placed  herself,  through  her 
own  blame,  in  a  position  of  peril  and  the  engineer 
on  the  train  saAv  that  or  should  have  seen  it  in  time 
to  avoid  the  collision  or  to  avoid  her  death,  causing 
her  death,  by  the  application  of  proper  methods, 
then,  neverthless,  the  railroad  company  is  liable. 

Now,  the  only  contentions  here  of  negligence 
which  you  need  to  regard — I  am  not  going  to  send 
the  pleadings  to  you  because  they  are  long  and  con- 
tain many  things  that  are  not  denied — and  I  will 
simply  say  that  so  far  as  the  plaintiff  is  concerned 
here,  the  contentions  that  the  plaintiff  makes  that 
you  should  consider  are  that  this  collision  on  the 
railroad  track  and  the  death  of  Erna  Mae  Everett, 
the  girl  involved,  and  the  ensuing  damage  to  the 
plaintiff,  Avas  directly  and  proximately  caused  by 
the  negligence  of  the  defendant  in  the  following 
])arliculars: 

That  the  defendant  neglected  and  failed  to  sound 
the  crossing  signals  required  by  the  statutes  of  the 


Ernest  Everett  521 

State  of  Washington  as  the  locomotive  approached 
the  said  crossing,  [611]  by  either  blowing  a  whistle 
or  sounding  a  bell  on  the  locomotive ; 

The  defendant  negligently  failed  to  stop  the 
train,  slacken  its  speed,  or  give  timely  or  adequate 
warning  of  its  approach  to  the  crossing,  when  the 
persons  operating  the  train  saw,  or  by  the  exercise 
of  ordinary  care  should  have  seen,  Erna  Mae  Ever- 
ett and  plaintiff's  panel  truck  in  a  position  of  im- 
minent peril  of  being  struck  by  the  train; 

And  that  the  defendant  negligently  failed  to 
maintain  at  a  proper  and  safe  level  the  rock  and 
cinder  ballast  on  the  roadway  leading  up  to  the 
crossina'  and  immediately  next  to  the  wooden  plank- 
ing at  the  crossing. 

Now,  the  burden  of  proof  is  on  the  plaintiff  to 
Drove  these  claims  or  contentions  I  have  just  read 
to  you  by  a  fair  preponderance  of  the  evidence,  be- 
cause they  are  denied  by  the  defendant,  and  the  de- 
fendant in  its  answer  sets  up  what  we  call  an  affir- 
mative defense  and  that  affirmative  defense  is  that 
the  death  of  said  Erna  Mae  Everett  was  caused  and 
brought  about  solely  and  alone  through  her  own 
negligence,  which  negligence  was  a  direct  and  proxi- 
mate cause  of  the  collision  which  resulted  in  her 
death,  and  the  burden  of  proving  that  contention 
by  a  fair  preponderance  is  upon  the  defendant,  be- 
cause that  contention,  that  claim,  is  denied  by  the 
plaintiff  in  his  reply.  [612] 

Now,  as  I  have  stated  or  indicated  here,  basically 
this  action  is  one  for  negligence,  and  negligence  is 
the    failure   to    exercise    reasonable    and    ordinar}^ 
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care.  By  the  term  "reasonable  and  ordinary  care'^ 
is  meant  that  degree  of  care  which  an  ordinarily 
careful  and  prudent  person  would  exercise  under 
the  same  or  similar  circumstances  and  conditions. 
Negligence  may  consist  of  the  doing  of  some  act 
which  a  reasonably  prudent  person  would  not  do 
or  in  the  failure  to  do  something  which  a  reason- 
ably prudent  person  would  have  done  under  the 
same  or  similar  circumstances  and  conditions.  Neg- 
ligence is  the  want  of  due  care  or  ordinary  care  in 
the  particular  situation.  ''Due  care"  and  "negli- 
gence" are  relative  and  what  in  one  situation  might 
be  due  care  might  be  negligence  in  another,  and 
the  measure  of  duty  is  always  reasonable  care  and 
caution  under  the  particular  circumstances  pre- 
sented. 

Now,  even  though  you  find  the  defendant  guilty 
of  negligence  that  proximately  caused  Erna  Mae 
Everett's  death,  then,  nevertheless,  plaintiff  would 
not  be  entitled  to  recover  damages  for  the  deceased 
girl's  death  if  the  girl  herself  was  guilty  of  negli- 
gence which  proximately  contributed  to  cause  her 
death.  That  is  what  we  call  "contributory  negli- 
gence," and  I  am  not  taking  into  consideration  now 
this  doctrine  of  last  clear  chance  which  I  will  ex- 
plain to  you  in  detail  later  on.  [613] 

Contributory  negligence  is  negligence  upon  the 
part  of  the  person  for  whose  death  a  claim  is  as- 
serted which  proximately  contributed  to  such  death, 
and  the  term  "negligence"  in  this  connection  has 
the  same  meaning  as  I  have  previously  defined  for 
you. 
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Tlie  term  ''proximate  cause"  of  an  injury  or 
death,  as  used  in  these  instructions,  is  that  cause 
which,  in  a  natural  and  continuous  sequence,  un- 
broken by  any  indejDendent  cause,  produces  the  in- 
jury and  without  which  the  injury  would  not  have 
occurred  and  would  not  have  been  sustained. 

"Preponderance  of  the  evidence"  is  the  greater 
weigiit  or  convincing  power  of  the  evidence.  On 
any  issue,  the  side  on  which  the  evidence  appears 
to  you  to  have  substantially  greater  convincing 
weight  or  power  than  the  other  side  has  estab- 
lished a  preponderance  of  the  evidence  within  the 
meaning  of  that  term. 

The  mere  fact  that  an  accident  happened  in  this 
case  raises  no  presumption  or  inference  of  negli- 
gence on  the  part  of  the  defendant.  Neither  negli- 
gence nor  contributory  negligence  is  ever  presumed, 
but  must  be  established,  like  any  other  fact,  by  a 
preponderance  of  the  evidence  as  I  have  defined 
that  term  to  you. 

In  arriving  at  a  verdict,  you  will  not  allow  your- 
selves to  be  influenced  or  controlled  by  any  consid- 
eration [614]  or  feeling  of  passion,  prejudice,  or 
sympathy  for  or  against  either  party  to  the  action, 
nor  will  you  be  influenced  or  controlled  in  any  way 
by  the  fact  that  the  defendant  is  a  corporation.  It  is 
your  duty,  and  you  are  required  under  the  law,  to 
decide  the  case  the  same  as  if  the  parties  to  the  liti- 
gation were  natural  persons,  for  all  persons  to  an 
action  are  equal  before  the  law  and  entitled  to  equal 
justice. 

You  are  instructed  that  it  is  the  law  of  the  State 
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of  Washington  that  every  engineer  driving  a  loco- 
motive on  any  railway  who  fails  to  ring  the  bell  ol* 
soitncl  the  whistle  upon  such  locomotive  or  cause  the 
same  to  be  rung  or  sounded  at  least  80  rods  from 
any  place  where  such  railway  crosses  a  traveled 
road  or  street  on  the  same  level,  except  in  cities,  or 
to  continue  ringing  of  such  bell  or  sounding  of  such 
whistle  until  such  locomotive  has  crossed  such  road 
or  street,  shall  be  guilty  of  a  misdemeanor.  There- 
fore, if  you  tind  from  the  evidence  in  this  case  that 
the  engineer  of  defendant's  railroad  train,  F.  W. 
Scobee,  failed  to  ring  the  bell  or  sound  the  whistle 
upon  defendant's  locomotive  at  least  80  rods  east  of 
the  O'Neill  crossing,  and  failed  to  continue  the 
ringing  of  such  bell  or  the  sounding  of  such  whistle 
until  the  locomotive  had  crossed  O'Neill  Road, 
such  failure  would  be  negligence  on  the  part  of  the 
defendant  herein,  and  if  such  [615]  negligence 
proximately  caused  the  death  of  Erna  Mae  Everett, 
it  would  entitle  the  plaintiff  to  a  verdict  in  his 
favor,  in  the  absence  of  contributory  negligence  on 
the  part  of  Erna  Mae  Everett.  You  will  be  in- 
structed on  the  various  aspects  of  contributory  neg- 
ligence later  on,  and  I  have  given  you  some  instruc- 
tions heretofore  in  these  instructions. 

Now,  there  is  involved  in  this  case  what  is  known 
as  the  doctrine  of  last  clear  chance.  It  is  per- 
missible to  use  the  doctrine  only  after  you  find, 
and  you  may  not  use  it  unless  and  imtil  you  first 
find,  that  in  the  events  leading  up  to  the  accident 
in  question,  both  the  deceased  and  the  defendant 
were  negligent. 
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The  doctrine  of  last  clear  chance  is  divided  into 
two  phases  to  cover  two  separate  possibilities: 
(1)  that  where  the  defendant  actually  saw  the  peril 
of  the  traveler  on  the  highway  and  should  have  ap- 
preciated the  danger  and  failed  to  exercise  reason- 
able care  to  avoid  injury,  such  failure  made  the  de- 
fendant liable,  although  the  traveler's  negligence 
may  have  continued  up  to  the  instant  of  the  injury; 
and  (2)  that  where  the  defendant  did  not  actually 
see  the  peril  of  the  traveler,  but  by  keeping  a  rea- 
sonably careful  lookout,  commensurate  with  the 
dangerous  character  of  the  agency  and  the  locality, 
should  have  seen  the  peril  and  appreciated  it  in 
time,  by  the  exercise  of  reasonable  care,  [616]  to 
have  avoided  the  injury,  and  failure  to  escape  the 
injury  results  from  failure  to  keep  that  lookout  and 
exercise  that  care,  the  defendant  was  liable  only 
when  the  traveler's  negligence  had  terminated  or 
eliminated  or  culminated  in  a  situation  of  peril 
from  which  the  traveler  could  not,  by  the  exercise 
of  reasonable  care,  extricate  himself. 

Therefore,  if  either  of  the  two  conditions  just 
mentioned  are  found  by  you  to  have  existed  with 
respect  to  the  collision  in  question,  then  you  must 
find  against  the  defense  of  contrilnitory  negligence, 
because  under  such  conditions  the  law  holds  the 
defendant  liable  for  any  injuries  suffered  b}^  the 
plaintiff,  that  is,  on  account  of  the  death  of  Erna 
Mae  Everett  in  this  case^  and  proximately  resulting 
from  the  accident,  despite  the  negligence  of  the  de- 
cea  ed. 

I  further  instruct  you,  however,  that  the  doctrine 
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of  last  clear  chance  contemplates  a  last  clear  chance, 
and  not  a  last  possible  chance.  It  implies  thought, 
appreciation,  mental  direction,  and  the  lapse  of  suf- 
ficient time  to  act  effectively  upon  the  impulse  to 
save  another  from  injury.  There  must  be  an  appre- 
ciable intei*val  of  time  intervening  between  a  col- 
lision and  the  moment  when  the  engineer  of  a  train 
has  knowledge  or  notice  of  the  danger  in  which  the 
other  party  has  been  placed. 

Now,  under  the  laws  of  this  state,  the  railway 
company  has  the  right  of  way  over  a  motorist  at 
a  crossing  such  as  here  involved,  that  is  to  say,  a 
crossing  at  grade,  and  the  driver  of  a  motor  ve- 
hicle is  legally  required  to  accord  such  right  of 
way  to  an  approaching  train  when  both  automobile 
and  train  are  approaching  the  crossing  simul- 
taneously. 

Under  the  law  of  the  State  of  Washington,  any 
person  operating  an  automobile  shall,  upon  ap- 
proaching the  intersection  of  any  public  highway 
with  a  railroad  crossing,  reduce  the  speed  of  such 
automobile  to  a  rate  of  speed  not  to  exceed  that 
at  which,  considering  the  view  along  the  railway 
track  in  both  directions,  such  automobile  can  be 
brought  to  a  complete  stop  within  ten  feet  from 
the  nearest  track  in  the  event  of  an  approaching 
train. 

If  you  find  from  the  evidence  in  this  case  that 
Erna  Mae  Everett,  the  operator  of  the  vehicle', 
violated  the  above  provision  of  the  law  of  the  State 
of  Washington,  and  if  you  further  find  that  such 
violation   was   the   direct   and   proximate   cause   of 
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her  death,  then  your  verdict  should  be  for  the  de- 
fendant, unless,  of  course,  you  find  for  the  plain- 
tiff under  the  last  clear  chance  doctrine  which  I 
have  defined  for  you. 

Now,  if  you  find  from  the  evidence  that  the  train 
and  automobile  were  simultaneously  approaching 
the  crossing  in  question,  then  the  operators  of  the 
locomotive  and  [618]  train  had  a  right  to  assume, 
until  the  contrary  became  evident,  that  Erna  Mae 
Everett  would  give  the  train  the  right  of  way,  and 
the  engineer  was  not  required  to  attempt  to  slow  or 
bring  to  a  stop  his  train  because  the  automobile 
may  have  been  approaching  the  track. 

It  is  the  law  of  the  State  of  Washington  that  a 
railroad  crossing  is  a  proclamation  of  danger  in 
and  of  itself,  and  that  those  who  propose  to  enter 
or  do  enter  its  zone  must  govern  themselves  accord- 
ingly. It  is  the  positive  duty  of  the  traveler  ap- 
j^roaching  a  railroad  crossing  to  look  and  listen, 
and  this  observation  must  be  made  from  a  position 
where  looking  and  listening  would  be  effective. 

If  you  find  from  the  evidence  that  the  decedent, 
Erna  Mae  Everett,  did  not  look  or  listen  from  a 
point  where  such  would  be  effective,  she  was  guilty 
of  negligence  as  a  matter  of  law,  and  if  you  further 
find  that  such  negligence  was  the  proximate  cause  of 
the  accident,  then  your  verdict  must  be  for  the  de- 
fendant, disregarding  again,  of  course,  the  last 
clear  chance  doctrine  which  I  have  heretofore  de- 
fined to  you. 

ir,  under  the  physical  facts  in  and  about  the 
crossing,  the  deceased  Erna  Mae  Everett  saw  or 
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should  have  seen  the  approach  of  the  defendant's 
train  before  her  car  entered  on  and  stopped  on  the 
crossing,  it  was  her  duty  to  watch  the  advancing 
train.  I  further  instruct  you  that  [619]  such  duty 
is  not  performed  by  going  forward  blindly.  It  was 
the  duty  of  the  deceased,  in  the  operation  of  her 
automobile,  to  look  before  she  entered  the  danger 
zone.  If,  under  the  evidence,  you  find  she  knew,  or 
in  the  exercise  of  reasonable  care  should  have 
known,  that  she  was  entering  such  a  danger  zone 
and  that  the  defendant's  train  was  likewise  ap- 
proaching the  danger  zone,  she  had  no  right  to  rely 
on  the  presumption  that  the  servants  of  the  de- 
fendant railway  company  would  attempt  to  stop  or 
slow  the  speed  of  their  locomotive  and  train  in  order 
to  avoid  an  imminent  collision. 

Now,  gentlemen,  you  are  the  exclusive  judges  of 
vrhat  is  the  e^ddence  in  this  case  and  of  the  weight 
nnd  credit  to  be  given  to  the  testimony  of  each  wit- 
]K'Ps.  Ill  doing  this,  you  may  t-ake  into  considera- 
tion the  conduct,  appearance,  and  demeanor  of  each 
vritness:  the  apparent  candor  and  frankness  or  want 
of  those  qualities:  the  reasonableness  or  unreason- 
ableness of  the  story  told  by  the  witness,  its  proba- 
bility or  improbability  measured  by  your  own  ex- 
perience in  life;  the  interest  or  lack  of  interest  on 
the  part  of  the  witness  in  the  outcome  of  the  case; 
and,  in  short,  all  the  facts  and  circumstances  dis- 
closed from  the  witness  stand;  and  in  the  light  of 
all  the  circumstances,  you  are  to  give  the  testimony 
of  each  witness  that  fair  and  reasonable  weight 
which  in  your  particular  judgment  as   [620]   per- 
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sons  of  common  sense  it  appears  to  you  to  be  rea- 
sonably and  justly  entitled  to  receive. 

A  mtness  may  be  discredited  or  impeached  by 
contradictory  evidence  or  by  evidence  that  at  other 
times  the  witness  has  made  statements  which  are 
inconsistent  with  the  witness'  present  testimony.  If 
the  jurors  believe  that  any  witness  has  thus  been 
impeached  or  discredited,  it  is  their  exclusive  prov- 
ince to  give  the  testimony  of  that  witness  such 
credibility,  if  any,  as  they  think  it  may  deserve. 

Now,  inconsistencies  or  discrepancies  in  the  testi- 
mony of  a  witness  or  between  the  testimony  of  a 
witness  in  the  trial  and  a  statement  made  before 
the  trial  or  between  the  testimony  of  different  wit- 
nesses, may  or  may  not  cause  the  jury  to  discredit 
such  testimony.  You  should  bear  in  mind  that  two 
or  more  persons  witnessing  an  incident  or  transac- 
tion may  see  it  differently,  and  innocent  misrecol- 
lection,  like  failure  to  recollect,  is  not  an  uncommon 
experience. 

In  weighing  the  effect  of  any  discrepancy,  the 
jury  should  consider  whether  it  pertains  to  a  mat- 
ter of  importance  or  an  important  detail  and  whe- 
ther the  discrepancy  results  from  innocent  error  or 
willful  falsehood.  You  should  be  slow  to  conclude 
that  any  witness  has  wilfully  testified  falsely  to  any 
material  matter,  but  if  you  do  so  conclude,  you  are 
at  liberty  to  discredit  the  entire  testimony  of  such 
witness,  except  in  so  far  as  it  may  be  corroborated 
by  other  credible  evidence. 

Now,  I  have  no  means  of  telling,  of  course,  what 
your  verdict  will  be,  but  it  is  my  duty  to  give  you 
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an  instruction  on  the  measure  of  damages  in  case 
you  should  find  for  the  j)laintiff .  My  giving  you  this 
is  not  any  indication  or  hint  on  my  part  as  to  what 
I  think  you  should  do.  I  am  simply  giving  you  this 
instruction  as  to  the  measure  of  damages  in  case 
you  should  reach  the  point  where  you  need  or  re- 
quire it. 

You  are  instructed  that  should  you  decide  from 
the  evidence  that  the  plaintiff  is  entitled  to  damages 
for  the  loss  of  his  minor  child,  you  will  give  con- 
sideration to  the  following  as  a  measure  of  damages 
to  be  awarded: 

You  shall  determine  the  value  of  the  services  of 
this  child  from  the  date  of  her  death  until  she 
would  have  attained  the  age  of  majority,  less  the 
cost  of  her  support  and  maintenance  to  her  parents 
during  this  interval.  In  determining  the  value  of 
the  deceased  child's  services,  you  must  take  into 
consideration  the  child's  health,  her  mental  and 
physical  capacity,  both  present  and  prospective,  as 
well  as  the  situation  of  her  parents.  In  determining 
the  value  of  the  deceased  child's  services,  you 
should  not  consider  any  distress,  sorrow,  or  mental 
suffering  of  the  parents  caused  by  the  death  of  the 
child.  You  may  also  [622]  consider  what  expenses 
may  have  been  incurred  as  shown  by  the  evidence 
by  the  plaintiff  for  funeral  expenses  as  the  result  of 
the  death  of  the  child. 

Now,  in  arriving  at  your  verdict,  you  are  not  per- 
mitted, if  your  verdict  is  for  the  plaintiff,  to  add 
together  different  amounts  representing  the  respec- 
tive views  of  different  jurors  and  to  divide  the  total 
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by  twelve  or  by  some  other  figiire  intended  to  rep- 
resent the  number  of  jurors  involved.  Any  such 
figure  would  result  in  a  quotient  verdict  and  would 
])e  contrary  to  law  and  would  be  in  violation  of  your 
oaths.  You  are,  of  course,  to  give  consideration  to 
each  others'  view^s  and  reasoning  and  honestly  en- 
deavor to  reach  a  verdict,  but  such  common  agree- 
ment is  to  be  based  upon  the  final  honest  belief  of 
the  jurors  and  must  not  be  arrived  at  by  any  me- 
chanical process  of  addition  and  division,  which 
constitutes  what  we  call  a  quotient  verdict. 

Now,  when  you  retire  to  the  jury  room  to  con- 
sider your  verdict,  you  will  elect  one  of  your  mem- 
bers as  foreman.  It  will  be  his  duty  to  preside  over 
your  deliberations  on  your  verdict  and  to  represent 
you  as  spokesman  in  the  further  conduct  of  the 
case  in  court.  And  you  will  take  with  you  to  the 
jury  room  all  of  these  exhibits  which  have  been  ad- 
mitted in  evidence  and  forms  of  verdicts  which 
have  been  prepared  for  your  convenience.  [623] 

The  forms  of  verdict  are  very  simple  and  will,  I 
am  sure,  give  you  no  trouble.  They  have  the  cap- 
tion of  the  case  and  then  one  of  them,  "We,  the 
jury  in  the  above-entitled  case,  find  for  the  defend- 
ant ;"  the  other,  "We,  the  jury  in  the  above-entitled 

case,  find  for  the  plaintiff  in  the  sum  of  $ " 

You  select  the  verdict,  the  form  of  verdict,  that  is  in 
accord  with  your  conclusion.  And  it  will  be  neces- 
ary  for  all  of  you  to  a.2:ree  to  return  a  verdict;  in 
other  words,  the  verdict  must  be  unanimous;  and 
when  you  have  all  agreed  upon  a  verdict,  then  the 
foreman  will  sign  it  and  you  should  notify  the  bail- 
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iff  that  you  are  ready  to  return  your  verdict  in 
court.  I  will  excuse  the  jury 

Mr.  Etter:    Your  Honor. 

The  Court:     Yes? 

Mr.  Etter:  You  prefaced  your  instructions  by 
stating  that  in  the  pleadings  that  one  of  the  allega- 
tions of  negligence  was  the  failure  to  maintain  the 
crossing  in  better  condition,  but  you  did  not  instruct 
on  it. 

The  Court:  I  will  ask  the  jury  to  step  out  just 
a  moment,  please. 

(The  following  proceedings  were  had  in  the 
absence  of  the  jury:) 

The  Court:  What  you  have  reference  to,  I  sup- 
pose, [624]  is  Subparagraph  (g)  in  Paragraph  VI 
of  the  complaint,  isn't  it? 

Mr.  Etter:  Yes,  your  Honor.  In  other  words, 
I  felt 

The  Court :  I  don't  believe  any  request  was  sub- 
mitted on  that,  was  it? 

Mr.  Etter:  Yes,  there  was  a  request  submitted 
on  it,  but  it  was  under  the  wanton  misconduct  and 
your  Honor  indicated  he  wasn't  going  to  give  that 
instruction,  but  your  Honor  did  indicate  that  he 
was  going  to  give  an  instruction  that  covered  (g), 
so  we  didn't  prepare  one,  although  I  can  certainly 
do  it  in  about  two  seconds,  but  I  thought  your 
Honor  was  going  to  instruct  on  that. 

Mr.  McKevitt:    Did  you  request  that,  Max? 

Mr.  Etter:  Yes,  we  requested  it  under  the 
wanton  misconduct,  yes. 
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Mr.  McKevitt:  You  didn't  request  it  on  a  spe- 
cific instruction  on  defective  planking. 

The  Court:  The  reason  I  overlooked  it  was  it 
wasn't  submitted  as  a  request  based  on  negligence. 

Mr.  Etter:     That's  right. 

The  Court:  The  only  one  you  submitted  was 
based  on  wanton  misconduct. 

Mr.  Etter:  We  didn't  get  one  out  because  I 
thought  your  Honor  indicated  he  was  going  to  in- 
struct on  that.  [625] 

The  Court:     Have  the  jury  come  back  in. 

(The  following  proceedings  were  had  in  the 
presence  of  the  jury :) 

The  Court:  Gentlemen  of  the  jury,  I  overlooked 
one  claim  of  negligence  here  of  the  plaintiff,  and 
on  that  point  I  instruct  you  that  if  you  find  from 
the  preponderance  of  the  evidence  that  the  defend- 
ant railway  company  negligently  failed  to  maintain 
at  a  proper  and  safe  level  the  rock  and  cinder  bal- 
last on  the  roadway  leading  up  to  the  crossing  and 
immediately  next  to  the  wooden  planking  at  tli(^ 
crossing,  and  you  find  that  that  negligence  was  the 
proximate  cause  of  the  death  of  Erna  Mae  Everett, 
and  you  further  find  it  appears  that  there  was  no 
contributory  negligence  on  the  part  of  Erna  Mac^ 
Everett,  then  your  verdict  should  be  on  that  point 
for  the  plaintiff. 

I  want  to  say  this,  in  this  connection,  that  ]  )ecaus(» 
this  particular  matter  was  overlooked  in  the  in- 
structions and  given  separately,  don't  overemphasizes 
or  ;;'ive  it  any  special  imx)ortance.  It  is  just  the  fact 
T  inadvertentlv  overlooked  it. 
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Now  I  will  have  the  jury  retire  for  further  pro- 
ceedings. 

(The  following  proceedings  were  had  in  the 
absence  of  the  jury.)  [626] 

The  Court:  In  the  absence  of  the  jury,  counsel 
may  now  take  exception  to  the  Court's  instnictions 
or  failure  to  give  proposed  instructions. 

Mr.  Etter:  Plaintiff  has  no  exceptions  to  the 
instructions. 

Mr.  McKevitt:  May  it  please  the  Court,  the  jury 
not  yet  having  retired  to  consider  of  their  verdict, 
the  defendant  now  takes  the  following  exceptions  to 
instructions  given  by  the  Court: 

The  defendant  excepts  to  the  giving  of  the  in- 
struction on  the  last  clear  chance  doctrine  for  the 
following  reasons: 

Under  the  evidence  in  this  case,  or  more  particu- 
larly by  virtue  of  the  lack  of  evidence  in  this  ease, 
there  was  no  issue  to  submit  to  the  jury  with  ref- 
erence to  the  application  of  this  doctrine. 

The  defendant  further  excepts  to  the  instruction 
given,  in  that  since  under  the  law  of  the  State  of 
Washington  the  question  of  whether  or  not  the  last 
clear  chance  doctrine  applies  is  one  to  be  deter- 
mined, in  the  first  instance,  by  the  Court,  that  if 
the  Court  felt  that  one  or  the  other  branches  of  the 
doctrine  should  be  submitted,  then  under  the  deci- 
sions of  the  Supreme  Court  of  the  State  of  Wash- 
ington, the  Court  should  have  eliminated  oiie  of 
the  two  branches  of  the  doctrine  and  submitted  but 
one  of  the  [627]  branches. 

The  defendant  excepts  to  the  instruction  of  the 
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Court  touching  the  allegation  of  negligence  con- 
cerning the  defect  in  the  crossing  itself  and  the 
roadway  leading  thereto  for  the  reason  and  upon 
the  ground  that  there  is  no  evidence  in  this  case 
to  justify  the  submission  of  that  issue  to  the  jury, 
because,  even  assuming  that  there  was  some  defect 
in  the  planking  of  the  crossing,  there  is  no  evidence 
in  the  case  that  this  defect,  if  it  existed,  was  the 
cause  of  this  truck  stalling  on  the  crossing. 

Further  objection  is  made  to  that  instruction  be- 
cause the  language  of  it  includes  the  duty  of  the 
railway  company  to  maintain  the  roadway  leading 
up  to  the  crossing,  which  might  leave  the  jury 
under  the  impression  that  the  defendant  was  under 
the  duty  to  maintain  that  roadway  and  not  a  par- 
ticular portion  of  it.  In  other  words,  what  I  have 
in  mind  there,  your  Honor,  was  that  it  should  be 
limited  to  the  immediate  approach  of  the  roadway 
to  the  crossing. 

The  defendant  excepts  to  the  refusal  of  the  Court 
to  give  its  instruction — I  have  got  mine  numbered 
8  here,  I  don't  know  whether  it  is  No.  8  or  not,  but 
at  any  rate  it  is  the  instruction  that  was  requested 
in  connection  with  the  fact  that  the  young  girl  did 
not  have  a  driver's  license. 

The  Court:     Yes.  [628] 

Mr.  McKevitt:  The  x)osition  of  the  defendant  is 
this,  that  under  the  laws  of  the  State  of  Washing- 
ton, it  was  negligence  per  se  on  the  part  of  the 
father  to  have  permitted  this  girl  to  drive  a  cai- 
w^itliout  an  operator's  license  issued  l)y  the  State  of 
Washington,  and  the  evidence  would  have  been,  had 
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the  defendant  been  permitted  to  xorove  it  by  the 
cross-examination  of  the  plaintiff,  that  the  girl  did 
not  have  a  license,  as  indicated  in  the  defendant's 
offer  of  proof,  the  objection  to  which  was  sustained. 

The  Court:  I  don't  think  you  numbered  your 
l^roposals,  but  I  have  in  mind  what  you  mean  but 
I  wonder  if  the  record  sufficiently  shows  it.  You 
made  a  proposal  on  that,  didn't  you  ? 

Mr.  McKevitt:    Yes. 

The  Clerk:  Your  Honor,  I  numbered  counsel's 
original  requests. 

The  Court:  Numbered  their  originals,  and  you 
better  refer  to  the  mmiber  there,  then. 

The  Clerk:  With  reference  to  the  operator's  li- 
cense is  Defendant's  No.  8. 

Mr.  McKevitt:     No.  8.  Well,  thank  you. 

The  Court:    No.  8. 

Mr.  McKevitt :  The  defendant  excepts  to  the  fail- 
ure of  the  Court  to  incUide  in  the  instruction  on 
Inst  clear  chance  that  was  given  the  language  in 
Defendant's  Requested  [629]  Instruction  No.  10, 
that  the  doctrine  of  last  clear  chance  does  not  mean 
a  splitting  of  seconds  when  emergencies  arise. 

That  was  all,  your  Honor. 

The  Court :  I  might  say  on  this  instruction  which 
T  gave  off  the  cuff  here,  having  overlooked  it,  on 
the  failure  to  maintain  the  roadway,  I  had  assumed 
that  I  gave  the  statement  in  the  same  language  as 
your  allegation  here,  and  I  read  that  to  mean  that 
you  are  clauTiing  that  the  defendant  railroad  com- 
pany was  negligent  in  failing  to  maintain  a  proper 
safe  level  of  rock  and  cinder  ballast  on  the  road- 
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Tvay  leading  np  to  and  immediately  adjacent  to  the 
wooden  planking.  Your  language  is  "on  the  road- 
way leading  up  to  said  crossing  and  immediately 
next  to  the  wooden  planking,"  which  means  it  is 
on  the  roadway  and  that  part  of  it  immediately  next 
to  the  wooden  planking. 

Mr.  Etter:  That  is  all  vre  mean  hy  it.  I  don't 
think  that  they  have  to  maintain  that  highway  out 
there. 

The  Court:  I  don't  think  the  jury  could  be  mis- 
led. That  is  the  only  evidence  there  was  was  that 
hole. 

Mr.  Etter:     That  is  correct. 

The  Court:  All  right,  bring  in  the  jury.  The 
record  will  show  your  exceptions. 

(Whereupon,  the  following  proceedings  were 
had  in  the  presence  of  the  jury:)  [630] 
The  Court:     All  right,  you  may  be  seated,  gen- 
tlemen. I  will  have  the  bailiffs  sworn  now. 

(Wliereupon,  the  bailiff  were  sworn  to  take 
the  jury  in  charge.) 
The  Court :    The  jury  will  retire  now  to  consider 
its  verdict. 

(Whereupon,  the  jury  retired  at  4:55  p.m.  to 

consider  its  verdict.) 

The  Court:     I  suggest  that  counsel  leave  their 

telephone  numbers  here  so  you  can  be  called  to  get 

do^^^l  within  a  reasonable  time  when  the  jury  is 

ready  with  the  verdict. 

Court  will  recess  subject  to  call. 

(Wliereupon,  the  trial  in  the  instant  case  was 
recessed  subject  to  call.)    [631] 
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RULING  ON  MOTION 

Be  it  remembered  that  the  above-entitled  cause 
came  on  for  hearing  before  the  Honorable  Sam  M. 
Driver,  Judge  of  the  said  Court,  at  Spokane,  Wash- 
ington, on  March  3,  1955,  on  defendant's  motion  to 
set  aside  verdict  and  judgment  entered  thereon  or, 
in  the  alternative,  for  a  new  trial;  counsel  being 
present  as  during  the  trial  of  said  cause. 

(After  hearing  argument  by  counsel  for  the 
respective  parties,  the  Court  made  the  follow- 
ing oral  ruling  on  the  motion:) 

The  Court:  Well,  the  hour  is  getting  late  here, 
it  is  time  for  all  of  us  to  go  to  lunch.  These  rail- 
road [632]  crossing  cases  have  always  been  difficult 
for  me  and  I  suppose  they  always  will  be.  There  are 
laws  that  give,  without  question,  rules  of  law  that 
give  the  railroad  company  the  right  of  way  and 
make  the  presence  of  the  track  and  the  train  in 
themselves  warnings  of  danger,  and  it  is  the  duty 
of  people  to  stop,  look  and  listen.  And  then,  on  the 
other  hand,  we  have  what,  as  practical  people,  we 
know  is  the  tendency  of  juries  to  find  for  the  plain- 
tiff in  these  cases  where  there  is  a  corporate  rail- 
road defendant.  So  that  we  get  these  borderline 
cases  that  result  in  verdicts  for  the  plaintiff. 

But  I  think  here  that  there  is  sufficient  evidence 
to  warrant  or  to  sustain  the  verdict  in  this  case, 
and  I  will  deny  the  motions  on  that  basis. 

I  think  that,  also,  it  seems  to  me,  that  as  a  matter 
of  common  sense  that  there  must  be  situations,  and 
I  think  there  was  here,  where  the  jury  could  find 
either  one  or  the  other  phase  of  the  doctrine  of  last 
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clear  chance  can  apply,  depending  \x\)on  how  they 
view  the  credil^ility  of  the  witnesses  and  depending 
upon  what  inferences  they  may  draw,  reasonable  in- 
ferences, from  the  testimony,  and  if  it  is  possible 
for  them  to  draw  either  one  or  the  other,  depend- 
ing upon  what  inferences  they  draw  or  what  weight 
and  credibility  they  give  to  conflicting  testimony, 
then,  it  seems  to  me,  that  a  judge  has  no  alternative 
than  to  submit  [633]  both  doctrines  and  let  the  jury 
make  the  choice. 

The  motions  will  be  denied,  then. 

Court  will  recess  imtil  1:30. 

[Endorsed] :   Filed  April  14,  1955. 


[Endorsed] :  No.  14795.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Northern  Pacific 
Railway  Company,  a  corporation,  Appellant,  vs. 
Ernest  Everett,  Appellee.  Transcript  of  Record.  Ap- 
peal from  the  United  States  District  Court  for  the 
Eastern  District  of  Washington,  Northern  Division. 

Filed:  June  24,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14795 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

a  corporation,  Appellant, 

vs. 

ERNEST  EVERETT,  Appellee. 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  RELIES 

In  compliance  with  Rule  17,  Subparagraph  6,  of 
the  above  Court,  appellant  states  that  the  following 
are  the  points  on  which  it  intends  to  rely  on  this 
appeal : 

In  support  of  this  contention  that  the  District 
Court  should  have  granted  its  motion  for  a  directed 
verdict  made  at  the  close  of  appellee's  evidence  and 
renewed  at  the  close  of  all  the  evidence,  appellant 
asserts : 

1.  The  evidence  conclusively  showed  as  a  matter 
of  law  that  the  death  of  appellee's  decedent  was 
caused  and  brought  about  solely  and  alone  through 
her  own  negligence,  which  was  the  direct  and  proxi- 
mate cause  of  her  death. 

2.  The  complaint  charged  the  defendant  railway 
company  with  eleven  separate  acts  of  negligence ;  at 
the  close  of  all  the  evidence  the  Court  withdrew 
eight  of  said  charges  from  the  jury's  consideration 
and  submitted  to  it  for  determination  the  following 
charges  of  negligence: 
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(a)  Failure  to  give  statutory  crossing  signals  by 
whistle  or  bell; 

(b)  Defective  condition  of  crossing; 

(c)  Last  Clear  Chance  Doctrine. 

3.  There  was  no  evidence  to  support  subdivision 
(a)  since  the  evidence  disclosed  that  the  decedent 
did  have  ample  warning  by  whistle  and  bell  signal 
of  the  train's  approach;  that  the  accident  happened 
in  broad  daylight,  with  no  impairment  of  view  as 
the  result  of  weather  conditions;  that  the  decedent 
was  thoroughly  familiar  with  the  crossing  in  ques- 
tion and  knew  she  was  about  to  proceed  over  the 
main  line  of  the  railway  company;  that  at  a  dis- 
tance of  at  least  100  feet  from  the  crossing  and  at 
all  points  up  to  the  same  she  had  an  unobstructed 
viev\^  of  the  train's  approach;  that  she  negligently 
stalled  the  truck  on  the  crossing  in  an  attempt  to 
beat  the  train  across  the  crossing. 

Negligence  cannot  be  predicated  on  the  alleged 
failure  of  the  defendant's  employes  to  give  the  statu- 
tory crossing  signals  at  the  crossing  in  question 
since  such  failure,  if  any,  was  not  the  proximate 
cause  of  the  death  of  plaintiff's  decedent.  Had  she 
looked  and  listened  before  reaching  the  crossing, 
as  by  law  required,  she  would  have  had  ample  notice 
of  the  train's  approach  in  sufficient  time  to  have 
])rought  the  truck  to  a  stop  short  of  the  crossing. 
(Subdivision  b — Defective  Condition  of  Crossing) 
There  is  no  evidence  to  support  the  submission  of 
this  issue  to  the  jur}^  since  no  testimony  was  intro- 
du'od  which  would  indicate,  either  directly  or  by 
reasonable  inference,  that  the  alleged  defective  con- 
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ditioii  of  the  crossing  was  a  proximate  cause  of  the 
collision.  The  fireman  and  the  engineer  in  charge 
of  defendant's  train  were  the  only  actual  eye  wit- 
nesses of  the  api^roach  of  the  truck  to  the  crossing. 
No  inference  can  be  derived  from  their  testimony 
that  the  alleged  defective  condition  had  anything 
to  do  with  the  truck  stalling  on  the  crossing.  The 
condition  of  the  crossing  was  an  incident  to  and  not 
in  any  manner  a  proximate  cause  of  the  death  of 
plaintiff's  decedent.  (Subdivision  c — Last  Clear 
Chance  Doctrine)  As  pre^dously  observed,  the  only 
evidence  as  to  the  approach  of  this  truck  to  the 
crossing  came  from  the  engineer  and  fireman.  The 
collision  occurred  on  the  main  line  of  the  defendant. 
The  train  involved  was  a  passenger  train  consisting 
of  seven  or  eight  coaches  and  a  Diesel  locomotive. 
It  was  traveling  at  a  lawful  rate  of  speed  of  not  to 
exceed  65  miles  per  hour.  The  evidence  conclusively 
established  that  when  it  first  became  apparent  to  the 
engineer  and  fireman  that  this  truck  was  not  going 
to  yield  the  right  of  way  to  the  defendant  that  the 
train  was  dinaraited.  Because  of  the  distance  in- 
A'olved  and  the  speed  of  the  train,  expert  testimony 
of  the  defendant  in  no  Avise  controverted,  but  conclu- 
sively established  that  the  train  could  not  have  been 
stopped  short  of  the  crossing  nor  its  speed  dimin- 
ished so  as  to  hr.ve  enabled  the  decedent  minor  to 
jiave  gotten  into  a  place  of  safety:  as  a  matter  of 
fact,  the  evidence  conclusively  established  that  after 
the  truck  had  stalled  on  the  crossing  the  minor  got 
ont  of  the  truck,  took  three  or  four  steps,  traveling 
a  distance  of  10  or  12  feet,  before  the  train  struck 
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the  truck  which  in  turn  was  hurled  against  the  de- 
cedent. The  position  of  appellant  is  that  where  equal 
opportunity  is  given  to  the  driver  of  the  truck  and 
the  train  operatives  to  have  avoided  the  collision  the 
doctrine  of  last  clear  chance  has  no  application. 

4.  The  District  Court  should  have  ruled  as  a 
matter  of  law  that  plaintiff's  decedent  was  guilty  of 
negligence  which  was  the  direct  and  proximate  cause 
of  her  death  and  accordingly  should  have  granted 
appellant's  motion  for  a  directed  verdict  or  motion 
for  judgment  notwithstanding  the  verdict. 

5.  That  in  any  event  the  District  Court  com- 
mitted errors  of  law,  because  of  which  the  cause 
should  be  remanded  for  a  new  trial,  in  the  following 
respects : 

(a)  The  evidence  showed  that  at  the  time  of  her 
death  the  minor  child  was  16  years  of  age.  The 
Court  erred  in  sustaining  an  objection  to  a  question 
propounded  to  plaintiff  on  cross  examination  to  the 
(effect  that  at  the  time  of  her  death  the  minor  child 
Avas  not  licensed  under  the  laws  of  the  State  of 
Washington  to  operate  a  motor  vehicle. 

(b)  The  Court  erred  in  sustaining  the  objection 
of  plaintiff's  counsel  to  an  offer  of  proof  of  this 
fact. 

(c)  The  Court  erred  in  refusing  to  give  Defend- 
idit's  Requested  Instruction  No.  8,  or  an  instruction 
substantially  similar  thereto.  The  requested  instruc- 
tion reads  as  follows: 

''Defendant's  Requested  Instruction  No.  8. 
"T  in  ;tru?t  3'^ou  that  under  the  laws  of  the  State 
of  AYashington  in  force  at  the  time  of  this  accident 
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it  was  unlawful  for  a  i)erson  to  cause  or  knowingly 
i:)ermit  his  child  under  the  age  of  eighteen  years  to 
operate  a  motor  vehicle  upon  a  public  highway  as 
a  vehicle  operator  unless  such  child  has  first  ob- 
tained a  vehicle  operator's  license.  Said  law  further 
provides  that  no  person  shall  authorize  or  knowingly 
permit  a  motor  vehicle  owned  by  him  or  under  his 
control  to  be  operated  by  any  person  who  is  not 
legally  licensed  as  an  operator.  If  you  find  from  the 
evidence  in  this  case  that  Erna  Mae  Everett  at  the 
time  in  question  did  not  have  a  vehicle  operator's 
license  and  that  the  plaintiff  herein  knew  that  she 
did  not  have  such  license,  and  if  you  find  that  said 
plaintiff  authorized  or  knowingly  permitted  his 
daughter  to  operate  the  vehicle  in  question,  then  I 
instruct  you  that  the  plaintiff  violated  the  law  above 
referred  to  and  was  guilty  of  negligence.  If  you 
furtlier  find  that  such  negligence  was  the  direct  and 
]5roximate  cause  of  his  daughter's  death  then  your 
A  erdict  should  be  for  the  defendant." 

(d)  The  Court  erred  in  refusing  to  give  defend- 
ant's Requested  Instruction  No.  10,  or  an  instruction 
Mubstantiall}^  similar  thereto.  The  requested  instruc- 
1ion  reads  as  follows: 

"Defendant's  Requested  Instruction  No.  10. 

"Plaintiff  has  invoked  in  this  case  what  is  known 
in  the  Lav;  as  the  last  clear  chance  doctrine.  I  in- 
struct you  that  you  ai-e  not  here  concerned  with  a 
last  possible  chance  on  the  part  of  the  Railw^ay 
Company  to  have  avoided  this  collision.  A  clear 
chance  to  avoid  a  collision  iuA^olves  the  element  of 
sufficient  time  on  the  part  of  the  engineer  operating 


Ernest  Everett  545 

(UfeiidantV;  train  to  have  appreciated  the  peril  of 
the  driver  of  the  truck  and  to  take  the  necessary 
rteps  to  have  avoided  injuring  the  driver  thereof. 
In  other  words,  last  clear  chance  implies  thought, 
appreciation  and  mental  direction  on  the  part  of  the 
<ngineer  and  the  lapse  of  sufficient  time  to  effec- 
tively act  upon  the  impulse  to  have  avoided  the 
collision.  The  doctrine  of  last  clear  chance  does  not 
mean  a  splitting  of  seconds  when  injuries  arise.  The 
words  mean  exactly  as  they  indicate,  last  clear 
ehance,  not  possible  chance. 

"I  therefore  instruct  that  if  you  find  from  the 
e^ddence  of  this  case  that  after  the  engineer  was 
first  able  to  discover  the  peril  of  the  driver  of  the 
truck  he  was  unable  to  bring  his  train  to  a  complete 
F.top  or  to  have  slackened  its  speed  for  a  sufficient 
interval  of  time  in  order  to  permit  the  driver  to 
escape,  then  your  verdict  should  be  for  the  de- 
fendant." 

(e)  The  Court  erred  in  giving  the  following  in- 
struction to  the  jury: 

"Now,  there  is  involved  in  this  case  what  is  knovni 
as  the  doctrine  of  last  clear  chance.  It  is  permissible 
to  use  the  doctrine  only  after  you  find,  and  you  may 
not  use  it  unless  and  until  you  first  find,  that  in  the 
events  leading  up  to  the  accident  in  question,  both 
the  deceased  and  the  defendant  were  negligent. 

'The  doctrine  of  last  chance  is  divided  into  two 
phases  to  cover  two  separate  possibilities:  (1)  that 
^dlere  the  defendant  actually  saw  the  peril  of  the 
traveler  on  the  highway  and  should  have  appre- 
ciated the  danger  and  failed  to  exercise  reasonable 
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care  to  avoid  injury,  such  failure  made  the  defend- 
ant liable,  although  the  traveler's  negligence  may 
have  continued  up  to  the  instant  of  the  injury;  and 
(2)  that  where  the  defendant  did  not  actually  see 
the  peril  of  the  traveler,  but  by  keeping  a  reason- 
ably careful  lookout,  commensurate  with  the  dan- 
gerous character  of  the  agency  and  the  locality, 
should  have  seen  the  peril  and  appreciated  it  in 
time,  by  the  exercise  of  reasonable  care,  to  have 
avoided  the  injury,  and  failure  to  escape  the  injury 
results  from  failure  to  keep  that  lookout  and  exer- 
cise that  care,  the  defendant  was  liable  only  when 
the  traveler's  negligence  had  terminated  or  elim- 
inated or  culminated  in  a  situation  of  peril  from 
which  the  traveler  could  not,  by  the  exercise  of  rea- 
sonable care,  extricate  himself. 

"Therefore,  if  either  of  the  two  conditions  just 
mentioned  are  found  by  you  to  have  existed  with 
respect  to  the  collision  in  question,  then  you  must 
find  against  the  defense  of  contributory  negligence, 
because  under  such  conditions  the  law  holds  the 
defendant  liable  for  any  injuries  suffered  by  the 
];)laintiff,  that  is,  on  account  of  the  death  of  Erna 
May  Everett  in  this  case,  and  proximately  resulting 
from  the  accident,  despite  the  negligence  of  the 
deceased. 

"I  further  instruct  you,  however,  that  the  doc- 
trine of  last  clear  chance  contemplates  a  last  clear 
chance,  and  not  a  last  possible  chance.  It  implies 
thought,  appreciation,  mental  direction,  and  the 
lapse  of  sufficient  time  to  act  effectively  upon  the 
impulse  to  save  another  from  injury.  There  must 
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])('  ail  appreciable  interval  of  time  intervening  be- 
tween a  collision  and  the  moment  when  the  engineer 
of  a  train  has  knowledge  or  notice  of  the  danger 
in  which  the  other  party  has  been  placed." 

(f)  The  Court  erred  in  instructing  the  jury  with 
reference  to  the  alleged  defective  condition  of  the 
crossing  and  the  immediate  approach  thereto.  In 
stating  the  issues  involved  the  Court  recited  that 
one  of  them  was 

''That  the  defendant  negligently  failed  to  main- 
tain at  a  proper  and  safe  level  the  rock  and  cinder 
ballast  on  the  roadway  leading  up  to  the  crossing 
and  immediately  next  to  the  wooden  planking  at  the 
crossing." 

(g)  That  the  verdict  was  excessive  and  should 
either  be  reduced  by  this  Court  or  a  new  trial 
directed. 

Dated  this  7th  day  of  July,  1955. 

McKEVITT,  SNYDER  &  THOMAS, 
/V  By    F.  J.  McKEYITT, 

Attorneys  for  Appellant 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  July  9,  1955.  Paul  P.  O'Brien, 
Clerk. 
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APPELLANT'S  DESIGNATION  OF  RECORD 

Pursuant  to  Rule  17,  Subparagraph  6,  of  the 
Rules  of  the  above  Court,  appellant  designates  the 
following  portions  of  the  record  as  material  to  the 
consideration  of  this  appeal  to  be  incorporated  in 
the  printed  transcript: 

1.  Complaint. 

2.  Answer  to  Complaint. 

3.  Reply. 

4.  Plaintiff's  Exhibits  1,  2,  3,  4,  5,  6,  7,  9,  10,  11, 
12,  13,  14,  15,  16  and  33. 

5.  Defendant's  Exhibits  1,  17,  18,  19,  20,  21,  22, 
23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  34,  35  and  36. 

(Note:  The  exhibits  above  referred  to  were  re- 
ceived in  e\T.dence  and  are  deemed  material  to  this 
appeal,  but  are  not  suitable  for  printing,  and  ap- 
pellant assumes  that  all  original  exhibits  will  be 
considered  by  the  Court.) 

6.  Reporter's  entire  record  of  the  proceedings  and 
testimony  at  the  trial. 

7.  Defendant's  Requested  Instructions  Nos.  8  and 
10. 

8.  Verdict. 

9.  Judgment  on  the  verdict. 

10.  Motion  to  Set  Aside  Verdict  and  Judgment 
entered  thereon  and  for  Judgment  in  accordance 
Vvitli  defendant's  prior  motions  for  a  directed  ver- 
dict; and  alternative  Motion  for  a  New  Trial. 

11.  Order  denying  defendant's  motion  to  set  aside 
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verdict  and  judgment  entered  thereon  and  for  judg- 
ment in  accordance  with  defendant's  prior  motions 
for  a  directed  verdict;  and  alternative  motion  for 
a  new  trial. 

12.  Notice  of  Appeal. 

13.  Bond  on  Appeal. 

14.  Designation  of  Contents  of  Record  on  Ap- 
peal directed  to  the  District  Court  Clerk  pursuant 
to  Rule  75  of  the  Federal  Rules  of  Civil  Procedure ; 
Supplemental  Designation  of  Contents  of  Record  on 
Appeal. 

15.  Order  of  District  Judge  extending  time  for 
docketing  record  with  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

16.  Statement  of  Points  on  which  xippellant 
Relies,  filed  with  the  Court  of  Appeals  for  the  Ninth 
Circuit  pursuant  to  its  Rule  17,  Subparagraph  6. 

17.  This  designation. 

Dated  this  6th  day  of  July,  1955. 

McKEVITT,  SNYDER  &  THOMAS, 
/s/  By   F.  J.  McKEVITT, 

Attorneys  for  Appellant 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  July  9,  1955.  Paul  P,  O'Brien, 
Clerk. 
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No.  14795 

IN  THE 

United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 


NORTHERN  PACIFIC  RAILWAY 
COjMPANY,  a  corporation, 

Appellant, 

vs. 

ERNEST  EVERETT, 

Appellee. 


APPELLANT'S  BRIEF 


STATEMENT  AS  TO  JURISDICTION 

This  is  an  appeal  from  a  final  judgment  in  the  sum 
of  $8632.76  entered  on  the  verdict  of  the  jury  in  plain- 
tiff's favor.  Appellee  sued  appellant,  a  Wisconsin 
corporation  doing  business  as  a  common  carrier  with- 
in the  State  of  Washington,  and  F.  W.  Scobee,  an 
engineer,  in  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Washington,  Northern 
Division,  to  recover  damages  in  the  sum  of  $31,332.76 
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for  the  death  of  his  seventeen  year  old  daughter  as 
the  result  of  a  crossing  collision  between  a  panel  truck 
which  she  had  been  driving  and  one  of  defendant's 
trains.  The  complaint  as  lodged  did  not  confer  juris- 
diction upon  the  District  Court  since  such  jurisdic- 
tion could  only  arise  out  of  diversity  of  citizenship. 
While  it  was  alleged  that  the  appellant  railroad 
was  a  foreign  corporation,  there  was  no  allegation 
as  to  the  residence  or  citizenship  of  either  the  plain- 
tiff or  the  defendant  engineer.  (Tr.  2-4) 

Appellant  had  not  previously  raised  the  question  of 
lack  of  jurisdiction,  reserving  its  right  to  so  do  to  a 
subsequent  period  in  the  course  of  the  litigation.  Dur- 
ing the  course  of  the  trial  plaintiff  asked  leave  to 
amend  the  complaint  by  dismissing  F.  W.  Scobee, 
the  engineer,  as  a  defendant  in  the  action,  and  alleg- 
ing that  plaintiff  was  a  resident  and  citizen  of  the 
State  of  Washington.  (Tr.  39-40)  Under  the  com- 
plaint as  amended  the  District  Court  would  appear 
to  have  acquired  jurisdiction  under  Section  41  (Judi- 
cial Code,  Sec.  24,  amended;  U.S.C.A.,  Title  28,  Sec. 
41). 

The  jury  awarded  a  verdict  in  the  sum  of  $8632.76 
in  favor  of  plaintiff  appellee  and  against  appellant, 
upon  which  verdict  judgment  was  entered  January 


21,  1955;  (Tr.  15-16)  thereafter  on  January  28,  1955, 
appellant  interposed  a  motion  to  set  aside  the  ver- 
dict and  the  judgment  entered  thereon  or  in  the  al- 
ternative for  a  new  trial;  (Tr.  16-25)  this  alterna- 
tive motion  was  denied  by  order  of  the  District  Judge 
on  March  17,  1955.  (Tr.  26-27) 

On  April  12,  1955,  appellant  filed  a  notice  of  ap- 
peal with  the  District  Court,  the  notice  being  in  the 
manner  and  within  the  time  provided  by  Rule  73  of 
the  Federal  Rules  of  Civil  Procedure,  and  on  the 
same  day  appellant  filed  the  required  appeal  bond. 
(Tr.  26-30)  On  May  5,  1955,  the  District  Court  by 
order  extended  the  time  for  filing  the  record  with  this 
Court  up  to  and  including  the  27th  day  of  June,  1955 ; 
(Tr.  30)  on  May  3,  1955,  appellant  filed  in  the  Dis- 
trict Court  its  designation  of  contents  of  record  on 
appeal  and  on  May  16,  1955,  filed  its  supplemental 
designation  of  record  with  the  District  Court.  (Tr. 
31-32)  The  record  was  docketed  with  this  Court  on 
July  9,  1955.  Upon  the  foregoing  facts  this  Court 
has  jurisdiction  of  this  appeal  by  virtue  of  Title  28, 
IJ.S.C.A.,  Sees.  1291  and  2107  and  Rule  73  of  the 
Federal  Rules  of  Civil  Procedure. 


STATEMENT  OF  THE  CASE 

By  a  crossing  collision  between  a  panel  truck  which 
had  stalled  on  a  country  crossing  on  the  main  line  of 
the  appellant  railroad  near  Ellensburg,  Washington, 
and  one  of  the  railway  company's  passenger  trains, 
plaintiff's  daughter  was  instantly  killed.  Plaintiff 
brought  this  suit  in  the  District  Court  of  the  United 
States,  for  the  Eastern  District  of  Washington,  North- 
em  Division,  to  recover  $31,332.76  damages  for  her 
death. 

The  complaint  in  paragraph  VI  recited  seven  sep- 
arate charges  of  negligence.  (Tr.  5-6)  In  paragraph 
VII,  under  an  allegation  of  wanton  misconduct,  there 
were  four  separate  allegations  of  negligence.  (Tr.  6, 
7,8) 

On  motion  of  defendant,  all  charges  of  negligence 
were  withdrawn  from  jury  consideration  except: 

(a)  Failure  to  give  the  statutory  crosing  signals; 

(b)  Failure  to  maintain  at  a  proper  and  safe  level 
the  rock  and  cinder  ballast  on  the  roadway 
leading  up  to  the  crossing  and  immediately 
next  to  the  wooden  planking; 

(c)  Last  clear  chance.  (Tr.  517-518) 


The  attention  of  this  Honorable  Court  is  particu- 
larly directed  to  paragraph  V  of  the  complaint,  which 
reads  as  follows: 

''That  on  or  about  the  8th  day  of  March,  1952, 
at  about  the  hour  of  2:50  p.m.  on  said  day,  Erna 
Mae  Everett  was  operating  a  1938  Dodge  panel 
truck  owned  by  the  plaintiff  herein,  in  a  general 
northerly  direction  along  said  O'Neill  Road;  that 
as  Erna  Mae  Everett  attempted  to  use  said  pub- 
lic crossing  to  cross  over  said  right  of  way  and 
track,  said  panel  truck  she  was  driving  stalled 
squarely  on  the  defendant  company's  railroad 
tracks;  that  at  the  same  time  and  place  defend- 
ants were  operating  a  passenger  train  in  a  gen- 
eral westerly  direction  over  and  along  said  rail- 
road track  and  at  said  time  and  place  defend- 
ants ran  said  passenger  train  into  and  against 
the  panel  truck  Erna  Mae  Everett  was  operating 
as  aforesaid,  whereby  the  said  Erna  Mae  Everett 
was  violently  crushed  and  injured  and  shortly 
thereafter  the  said  Erna  Mae  Everett  died  from 
the  injuries  so  received."  (Tr.  4-5) 

The  accident  occurred  approximately  at  the  time 
alleged  and  there  is  no  dispute  that  it  was  a  cleai: 
day  without  any  impairment  of  vision  as  the  result 
of  weather  conditions.  As  stated  by  one  of  plaintiff's 
witnesses,  John  J.  O'Neill: 

"It  was  a  nice,  clear  day."  (Tr.  285) 

As  alleged  in  the  complaint,  the  main  line  of  the 
Northern  Pacific  Railway  Company  at  the  point  of 


accident  extended  in  a  general  easterly  and  westerly 
direction.  The  roadway  on  which  plaintiff's  intestate 
was  traveling  extended  in  a  general  northerly  and 
southerly  direction.  (Tr.  4,  Defts.  Ex.  1)  The  panel 
truck  was  being  driven  by  plaintiff's  daughter  in  a 
general  northerly  direction  and  defendant's  passenger 
train  was  being  operated  in  a  general  westerly  direc- 
tion. (Tr.  4-5)  (Allegations  of  complaint)  However, 
as  shown  by  the  map,  Defendant's  Exhibit  1,  the 
tracks  of  the  railway  company  extend  somewhat  in 
a  northwesterly  direction  and  the  roadway  along 
which  the  panel  truck  was  being  driven  in  a  general 
northerly  direction  until  at  a  distance  of  about  10  or 
15  feet  from  the  crossing  its  approach  to  the  tracks 
is  practically  at  right  angles. 

The  truck  in  question  was  a  1940  model  and  was 
10  years  old  when  purchased  second  hand  by  plain- 
tiff. (Tr.  132-133)  Defendant's  passenger  train  con- 
sisted of  a  Diesel  locomotive  and  seven  or  eight  pas- 
senger cars.  (Tr.  205)  Defendant's  main  line  track 
east  of  the  crossing  was  straight  for  a  distance  of  4 
miles.  The  grade  of  the  track  as  it  approached  the 
crossing,  for  a  distance  of  1400  feet  east  thereof, 
ranged  from  a  zero  grade  to  a  .5  grade,  the  average 


for  said  distance  being  about  3  inches  per  100  feet. 
(Tr.  53)  The  grade  of  the  country  road  over  which 
the  truck  was  being  driven  varied.  In  this  connection 
we  quote  the  testimony  of  defendant's  Division  En- 
gineer, Walter  R.  Adams,  called  by  plaintiff  for  the 
purpose  of  explaining  defendant's  Exhibit  1: 

**Q.    All  right,  now,  if  I  have  it  correctly,  to 
recap,  we  have  200  feet  that  is  almost  level? 

A.    Yes. 

Q.    With  the  exception  of  a  few  inches.    The 
next  70  feet  is  an  approximate  two  foot  raise? 

A.    Yes. 

Q.    The  next  70.    Then  beyond  that,  the  next 
30,  is  that  correct? 

A.    The  next,  there  is  another  two  foot  raise. 

Q.    There  is  another  two  foot  raise? 

A.    Now,  that  70  feet,  excuse  me,  that  70  feet 

is,  yes,  that's  right. 

Q.    There  is  a  two  foot  raise? 

A.    Yes. 

Q.    All  right,  and  then  in  the  next  —  was  it  20 
feet,  did  you  say? 

A.    12  feet. 
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Q.    The  next  12  feet? 
A.    Is  6  inches  up. 
'  Q.     Six  inches  up.  And  the  last  18  foot?  (48) 

A.    Well,  the  last  12  feet  out,  it  would  be  the 
six  inch  raise. 

Q.     Then,  the  footae:e  began,  as  vou  have  in- 
dicated, 70  feet  and  the  next  100  feet? 

A.    Yes."  (Tr.  61,  62) 

686  feet  east  of  the  middle  of  the  crossing  is  lo- 
cated what  is  referred  to  in  the  record  as  an  over- 
pass. (Tr.  49)  At  this  point  the  main  line  of  the 
]\Iilwaukee  railroad  crosses  the  main  line  of  the  North- 
ern Pacific;  (Tr.  46)  1323  feet  east  of  the  center  of 
the  crossing  is  a  whitle  post.  (Ex.  1,  Tr.  49) 

With  regard  to  the  speed  of  the  train  plaintiff's 
witness,  John  J.  O'Neill,  testified  that  when  he  first 
saw  it  coming  out  from  under  the  viaduct,  or  under- 
pass, it  was  traveling  between  55  and  60  miles  an 
hour.  (Tr.  292-294) 

Plaintiff's  witness,  Lawrence  Shaw  O'Neill,  stated 
that  when  he  first  saw  it  it  was  just  coming  under 
the  underpass.  (Tr.  303)  At  this  point  he  fixes  its 
speed  at  50  to  55  miles  per  hour.  (Tr.  309) 

Engineer  Scobee  testified  that  during  the  last  mile 


to  the  crossing  he  had  probably  got  up  to  60  miles 
per  hour  or  a  little  better.  (Tr.  219) 

Fireman  Williams  stated  that  the  speed  of  the  train 
at  the  whistle  post  was  60  miles  per  hour  (Tr.  419) 
and  that  the  maximum  speed  permitted  at  that  point 
was  70  miles  per  hour.  (Tr.  420) 

Concerning  the  giving  of  whistle  signals  plaintiff, 
Ernest  Everett,  testified  that  his  home  was  situated 
southeast  of  the  crossing,  (Tr.  66)  and  about  a  quar- 
ter of  a  mile  back  from  the  county  road  along  which 
his  daughter  was  traveling.  (Tr.  67)  After  leaving 
the  home  and  reaching  the  county  road  the  deceased 
girl  would  travel  a  half  mile  in  order  to  reach  the 
crossing.  (Tr.  135)  When  he  first  saw  the  train  he 
states  that  it  was  opposite  a  billboard  on  the  high- 
way; (Tr.  93)  this  billboard  according  to  plaintiff's 
testimony  was  a  mile  and  3/lOths  east  of  the  cross- 
ing. (Tr.  99)  His  daughter  went  out  of  his  line  of 
vision  3/lOths  of  a  mile  from  the  crossing;  (Tr.  100) 
this  was  at  about  the  time  that  he  also  saw  the  train. 
He  tesified  he  heard 

"two  or  three  toots  of  the  whistle,  sharp  toots." 
(Tr.  94) 

Plaintiff's  witness,  John  J.  O'Neill,  testified  that 

the  first  whistle  signals  he  heard  were  three  sharp 
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toots.  (Tr.  288)  He  fixed  on  Defendant's  Exhibit  1 
a  point  where  he  estimated  the  train  to  be  and  this 
is  labelled  ^'J.  J.  O'Neill"  and  marked  as  "Train." 
(Tr.  287) 

Plaintiff's  witness,  Lawrence  Shaw  O'Neill,  testi- 
fied that  when  he  first  heard  the  whistle  the  train  was 
just  coming"  under  the  underpass.  (Tr.  303-304)  He 
stated  that  prior  to  this  time  he  had  not  noticed  any 
train  whistle.  (Tr.  304)  As  to  the  type  of  whistle 
given  he  testified  as  follows: 

*'Q.    What  kind  of  a  whistle  was  it  that  you 
heard  when  you  first  heard  it? 

A.    Two  long  blasts. 

Q.     Two  long  blasts.    And  by  a  long  btast,  in 
seconds,  could  you  estimate  it? 

A.    Well 


Q.  Pretty  hard  to  do,  but  if  you  can.  If  you 
can't,  that  is  all  right  too. 

A.  Well,  I  have  heard  the  estimates  here  in 
the  court  and  I  think  that  would  be  just  about 
right. 

MR.  McKEVITT:    A  little  louder,  please? 

A.  The  two  seconds  for  each  blast  and  about 
the  same  in  between. 
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Q.  (By  Mr.  Connelly)  :  That  is  your  estimate 
of  it,  about  two  seconds  a  blast? 

A.    Yes. 

Q.    And  you  say  you  heard  two  of  these  ? 

A.    Yes. 

Q.  And  was  it  after  that  that  you  glanced 
down  toward  the  crossing? 

A.  No,  it  was  when  he  got  about  half  way 
between  the  trestle  and  the  crossing,  well,  he 
whistled  three  real  sharp  fast  ones,  and  then  was 
when  I  glanced  at  the  crossing."  (Tr.  305) 

Engineer  Scobee  was  called  as  an  adverse  witness. 
Since  he  had  been  dismissed  as  a  party  defendant  it  is 
appellant's  contention  that  he  was  not  adverse  —  in 
any  event  with  reference  to  the  whistle  signals  that 
were  given.  As  a  matter  of  fact,  the  trial  Court  ruled 
that  he  was  not  an  adverse  party  within  the  purview 
of  Rule  43,  Subdivision  b  of  Rules  of  Civil  Procedure. 
(Tr.  243)    He  testified  as  follows: 

"Q.  All  right.  Will  you  tell  us  what  happened 
after  that? 

A.  Well,  after  glancing  at  the  speedometer 
and  approaching  this  whistle  post,  the  whistle 
post  is  a  sign  that  you  are  approaching  a  cross- 
ing and  prepare  to  start  blowing  your  whistle 
for  this  crossing. 
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Q.    All  right. 


A.  And  I  had  reached  for  the  whistle  and 
started  my  procedure  of  blowing  the  whistle  for 
this  crossing. 

Q.    All  right? 

A.  I  had  blowed  one  long  whistle,  and  then 
there  is  a  pause,  and  blowed  another  long  whistle, 
and  then  this  truck 

Q.  Where  were  you?  Where  were  you  when 
you  blew  one  long  whistle? 

A.  One  long,  and  then  a  pause,  and  then  an- 
other long  one. 

MR.  McKEVITT:    And  another  long? 

A.     Another  long. 

Q.  (By  Mr.  Etter)  :  A  long  whistle,  what  do 
you  mean  by  a  '4ong"  whistle,  would  you  tell  us? 

A.  Well,  at  grade  crossing,  on  your  road  cross- 
ings over  railroad  track,  we  have  two  long  and 
a  short  and  long  whistle  we  blow  for  those  cross- 
ings for  a  warning. 

Q.    The  first  one  you  blew  was  the  long  one? 

A.    The  long  whistle.  (Tr.  250-251) 
*  *  ■»  * 

Q.  All  right,  what  would  a  long  whistle  be, 
then,  in  seconds? 
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Al.    Well,  your  long  whistle  would  run  prob- 
ably two  seconds  or  a  little  better. 

Q.    Two  seconds  or  a  little  better? 
A.    Yes. 

Q.  So  you  gave  a  long  whistle,  is  that  right? 

A.  Yes. 

Q.  And  then  a  pause? 

A.  Then  a  pause. 

Q.    How  long  a  pause? 
A.    I  couldn't  tell  you. 

Q.    Well,  would  it  be  one  second  or  two  sec- 
onds? 

A.    Well,  there  was  a  pause  in  there,  but  I 
couldn't  tell  how  long  it  was. 

Q.    It  would  be  one  second,  at  least,  wouldn't 
it? 

A.    It  would  be  more  than  one  second,  yes. 

Q.    Well,  make  it  brief,  would  it  be  two  sec- 
onds? 

A.    Around  that  neighborhood,  I  couldn't  pin 
point  it. 

Q.    Then  you  gave  another  long  whistle? 

A.    Another  long. 
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Q.  Beg  your  pardon? 

A.  Another  long  whistle,  yes. 

Q.  All  right;  and  then  what  happened? 

A.  Then  this  truck  showed  up. 

Q.  When,  right  after  the  second  long  whistle? 

A.  Yes,  after  I  had  ceased  blowing  the  second 
whistle.  (Tr.  252-253)  *  *  *  * 

Q.  All  right,  and  this  whistle  tooting  you 
started,  as  I  gather  it,  you  started  it  as  you  came 
to  the  whistle  post;  isn't  that  right? 

A.  Yes,  at  the  whistle  post  or  shortly  after  the 
whistle  post. 

Q.     Shortly  — 

A.    I  had  arrived  at  the  whistle  post. 

Q.  You  had  arrived  at  the  whistle  post,  and 
that  is  when  you  started  whistling? 

A.    Yes."  (Tr.  253) 

It  is  the  serious  contention  of  appellant  that  ap- 
pellee is  bound  by  this  testimony. 

Fireman  Williams,  called  as  a  witness  on  behalf 
of  the  defendant,  testified  as  follows: 

*'Q.  Xow,  do  you  remember  whether  or  not 
any  whistle  signals  were  given  by  that  train  on 
that  date?  (Tr.  416) 
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A.    Yes,  there  were. 

Q.  Are  you  familiar  with  this  whistling  post 
that  we  have  been  talking  about  here? 

A.    Yes,  sir. 

Q.  With  reference  to  that  whistling  post, 
where  did  the  signals  that  you  know  were  given 
start? 

A.  Well,  they  started  at  or  very  near  the 
whistling  post,  I  would  say. 

Q.  What  whistle  signals  were  given  by  the 
engineer  that  you  heard? 

A.    Well,  he  blew  two  long  blasts. 

Q.     And  then  what  did  he  do? 

A.  Well,  he  set  the  automatic  air,  service  ap- 
plication. 

Q.    Did  you  give  any  whistle  signals  that  date  ? 

A.    I  did. 

Q.  And  you  were  sitting  up  there  in  front 
with  him  ? 

A.    Yes. 

Q.  What  did  you  have  to  do  in  order  to  give 
these  whistle  signals? 

A.  Well,  I  jumped  up  out  of  the  seat  when 
I  saw  the  truck  start  for  the  crossing  after  it  had 
slowed  down. 
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Q.    What  did  you  go  for  the  whistle  for? 

A.  Well,  it  looked  to  me  like  there  was  going 
to  be  an  emergency  there. 

Q.  Well,  the  engineer  had  been  blowing  the 
whistle,  and  why  did  you  go  for  the  whistle? 

A.  Well,  you  can't  blow  the  whistle  with  your 
left  hand  and  shut  the  throttle  off  at  the  same 
time. 

Q.  I  see.  In  other  words,  you  took  over  where 
he  left  off,  is  that  what  you  are  telling  us?  (Tr, 
417) 

A.    That's  right. 
*  *  *  * 

Q.  Do  you  know  how  many  blasts  of  the 
whistle  you  gave? 

A.  No,  I  haven't  any  idea. 

Q.  Well,  what  type  of  whistle  signal  was  it? 

A.  Just  short  blasts,  continuous. 

Q.  What  you  call  emergency  blast  whistles? 

A.  That  is  what  I  would  call  it. 

Q.  And  do  you  know  whether  you  gave  more 
than  one? 

A.    Yes,  I  know  that. 

Q.    Do  you  think  you  gave  more  than  two? 

A.    I  would  say  so. 
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Q.    Three? 

A.  Yes,  I  think  more  than  three."  (Tr.  418) 

The  only  actual  eye  witnesses  of  the  immediate  ap- 
proach of  this  truck  to  the  crossing  were  the  en- 
gineer and  the  fireman.  Appellant  emphasizes  this 
statement  because  it  is  its  firm  conviction  that  the 
judgment  in  this  case  should  be  set  aside  and  the 
action  dismissed  outright;  this  for  the  reason  that 
the  judgment  can  only  be  justified  on  the  basis  of  the 
doctrine  of  Last  Clear  Chance. 

Appellee  called  as  witnesses  the  following  persons: 

(1)  Walter  R.  Adams  (Tr.  42) 

(2)  Ernest  Everett  (Tr.  63-91) 

(3)  Rena  Everett  (Tr.  328-347) 

(4)  Lee  Klocke  (Tr.  170-200)  ; 

(5)  John  J.  O'Neill  (Tr.  280-296)  ; 

(6)  Lawrence  Shaw  O'Neill  (Tr.  300-321)  ; 

(7)  Francis  William  Scobee  (Engineer)  (Tr.  202). 

The  witness  Walter  R.  Adams,  appellant's  division 
engineer,  simply  identified  and  explained  Defendant's 
Exhibit  1,  a  map  prepared  by  him  or  under  his  su- 
pervision, which  was  voluntarily  furnished  by  appel- 
lant. (Tr.  40-41)  The  accuracy  of  this  exhibit  is  not 
questioned.  (Tr.  44) 
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Plaintiff  appellee,  Ernest  Everett,  the  father  of  the 
deceased  girl,  testified  that  the  truck  that  she  was 
driving  passed  out  of  his  view  when  it  was  still 
3/lOths  of  a  mile  from  the  crossing.  (Tr.  140-141) 

Plaintiff  appellee's  witness,  Rena  Everett,  the 
mother  of  the  deceased  girl,  testified  that  the  last 
time  she  saw  her  daughter  was  when  the  panel  truck 
went  through  the  outer  gate  on  to  the  county  road. 
(Tr.  322)  It  has  already  been  pointed  out  that  this 
was  one-half  mile  distant  from  the  crossing. 

Plaintiff  appellee's  witness,  Lee  Klocke,  lived  about 
80  rods  north  of  the  Everett  home.  (Tr.  170)  His 
premises  were  likewise  on  the  county  road  along 
which  the  girl  traveled.  He  further  testified  that 
from  the  crossing  to  his  gate  was  80  rods.  He  was 
not  an  eye  witness  of  the  immediate  approach  of  this 
truck  to  the  crossing. 

Plaintiff  appellee's  witness,  John  J.  O'Neill,  did 
not  observe  the  truck  as  it  approached  the  crossing. 
He  was  working  in  a  field  north  of  the  crossing  at  a 
point  designated  as  '*X"  on  the  map,  with  his  initials 
next  thereto.  (Tr.  284)  He  testified  as  follows  on  di- 
rect examination: 

"Q.  Now,  did  something  out  of  the  ordinary 
occur  as  you  and  the  other  fellows  were  standing 
there  working? 
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A.    Well,  this  accident  happened  there. 

Q.  Will  you  tell  us  what  it  was  that  first  gave 
you  notice  that  something  out  of  the  ordinary 
was  happening? 

A.    Well,  I  don't  know  what  really  caused  it, 

we  just  heard  the  train  and  looked  up  and  there 

was  a  car  on  the  crossing  and  the  train  coming. 

(Tr.  285) 
*  *  »  * 

Q.  Where  was  the  train  when  you  first  heard 
the  rumble  and  looked  up  and  saw  it? 

A.     Just  coming  under  the  underpass. 

Q.  Just  coming  under  this  Milwaukee  under- 
pass that  is  indicated  on  the  map? 

A.     That's  right. 

Q.     The  concrete  abutment  business? 

A.     That's  right.  (Tr.  286) 

*     *     4t     4f 

Q.  When  you  first  saw  the  train,  as  I  under- 
stand it,  that  was  as  it  was  just  emerging  from 
the  Milwaukee  underpass? 

A.     That's  right. 

Q.  Did  your  vision  taken  in  the  approaching 
automobile  driven  by  the  Everett  girl  at  the  same 
time? 

A.  Well,  when  we  —  the  way  we  was  standing 
there,  we  just  looked  and  seen  the  train  and  the 
car  both. 
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Q.  Now,  was  the  car  on  the  crossing  at  that 
time? 

A.    That's  right,  yes. 

Q.  Did  you  see  the  girl  at  the  time  you  saw 
the  car? 

A.     She  was  in  it. 

Q.     She  was  inside  the  car  at  that  time? 

A.    Yes. 

Q.  Could  you  tell  what  she  was  doing  in  the 
car  at  that  time? 

A.  Well,  no,  you  couldn't  tell  what  she  was 
doing.  You  might  imagine  she  was  stalled  or 
something,  that  it  was  stopped  there, 

Q.  The  car  was  completely  stopped  and  stalled 
tvhen  you  first  saw  it? 

A.     That's  right. 

Q.  What  happened  then  after  you  took  this 
in  with  your  eyes  and  saw  this? 

A.  Well,  she  got  out,  shut  the  door,  and  just 
hesitated  there,  and  then  she  took  off. 

Q.  About  how  far  was  the  train  from  her 
when  she  got  out  of  the  car  and  shut  the  door 
and (Tr.  288) 

A.  Well,  that  was  happening  so  quick,  I 
couldn  't  sav.   It  was 
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Q.  Wlien  she  had  took  off,  in  what  manner 
did  she  take  off. 

A.  Well,  it  would  —  the  car  on  the  track  and 
then  she  headed  off  —  it  would  be  a  north,  north- 
ern direction,  northeast. 

Q.  North  away  from  — 

A.  Yes. 

Q.  Away  from  the  track  toward  the  highway? 

A.  That's  right. 

Q.  Was  she  running  at  that  time? 

A.  Well,  she  was  getting  out  of  the  way,  she 
had  time  to  take  about  three,  four  steps.  That  is 
the  last  I  could  see  of  what  happened  there.  I 
figured  she  was  about  10  feet  from  the  car. 

Q.  You  figure  she  was  about  10  feet  from  the 
car  when  the  train  struck,  is  that  it? 

A.    Huh? 

Q.  She  was  10  feet  from  the  car  when  the  car 
was  hit  by  the  train? 

A.  Well,  approximately  that.  She  was  run- 
ning and  you  could  see  the  space  between  her  and 
the  car. 

Q.  Did  you  think  she  had  escaped  when  you 
saw  all  this? 

A.    I  thought  she  would  make  it.''  (Tr.  289) 
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John  J.  O'Neill  specifically  testified  that  he  did  not 
know  how  long  this  truck  was  on  the  crossing  before 
it  was  hit.  (Tr.  297) 

Lawrence  Shaw  O'Neill  testified  that  his  attention 
to  the  approach  of  the  train  was  attracted  by  certain 
whistle  signals.  He  further  stated  that  when  he 
glanced  up  in  the  direction  of  the  train  that  he  did 
not  notice  an  automobile  on  the  crossing;  (Tr.  304) 
that  when  he  first  looked  at  the  crossing  the  truck 
was  stalled  there ;  as  he  put  it : 

It*  *  *  j,^  -^^g  sitting  there  on  the  tracks."  (Tr. 
305) 

He  further  testified  that  when  he  first  looked  at  the 
crossing  he  did  not  see  anyone  in  the  automobile  and 
then  in  a  split  second  the  girl  jumped  out  of  the  car, 
hesitated  for  a  moment,  and  started  running  and  that 
she  had  taken  three  or  four  steps  when  the  impact 
occurred.  (Tr.  306) 

In  view  of  this  state  of  the  record,  appellant  asserts 
that  the  testimony  of  the  engineer  and  the  fireman 
as  to  the  manner  in  which  this  truck  was  driven  on 
to  the  crossing  stands  uncontradicted. 

On  examination  by  plaintiff  appellee's  counsel,  the 
engineer  testified  that  he  first  observed  this   truck 
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after  he  had  ceased  blowing  the  second  long  whistle. 
(Tr.  252-253)  At  this  point  the  truck  was  25  feet 
from  the  crossing;  (Tr.  253)  when  he  had  finished  the 
second  long  blast  he  was  still  east  of  the  Milwaukee 
overpass  but  was  unable  to  fix  the  exact  distance.  (Tr. 
254)  Prior  to  this  time  the  truck  had  not  come  into 
his  view.  (Tr.  255)  He  was  then  interrogated  as  fol- 
lows: 

"  Q.  All  right.  Now,  will  you  tell  us  then  what 
happened  ? 

A.  Well,  I  made  an  application  of  the  brakes. 
The  truck  came  out  in  this  kind  of  a  blind  area 
here  (indicating).  This  Milwaukee  viaduct,  I 
made  —  I  couldn't  tell  you  how  much  of  an  air 
application  I  made,  but  I  made  an  application  of 
the  brakes  and  I  felt  the  train  take  hold,  and  then 
the  truck  momentarily  stopped  at  the  crossing. 

Q.     Stopped  at  the  crossing? 

A.  Just  momentarily  stopped  clear  of  the 
crossing. 

]MR.  McKEVITT:     Clear  of  the  crossing? 

A.     Clear. 

Q.     (By  Mr.  Etter)  :    You  mean  clear  — 

'  A.    Of  the  road  crossing  over  the  track. 

Q.  Clear  of  the  crossing  on  the  south  side  of 
the  crossing? 
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A.  That's  right. 

Q.  How  close  was  it  to  the  crossing  ? 

A.  It  was  clear  — 

Q.  Beg  your  pardon? 

A.    Oh,  it  must  have  been  10  feet,  anyhow,  be- 
fore it  was  clear  of  the  track. 

Q.    It  was  clear.  All  right,  and  then  what  hap- 
pened? 

A.    I  released  the  air. 

Q.    Beg  your  pardon? 

A.    I  released  the  air  that  I  had  set  on  the 
train. 

Q.    You  released  the  air.   All  right,  then,  and 
will  you  tell  us  what  happened? 

A.    Then  all  at  once  the  truck  started  bucking 
up  onto  the  track.  (Tr.  256) 

Q.    All  right,  where  were  you  when  it  started 
bucking?   Where  was  your  train? 

A.     I  was  coming  under  the  viaduct  at  that 
time  approaching  the  crossing.  Oh,  I  would  say  — 

Q.     Coming  into  the  viaduct,  under  the  via- 
duct? 

A.     I  would  say  about,  oh,  600  feet  from  the 
crossing  at  this  time. 
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Q.  About  600  feet.  When  it  started  bucking, 
then  what  happened? 

A.  That  is  about  —  now,  I  don't  know  just 
exactly  the  measurements  on  that,  but  I  was  com- 
ing under  the  viaduct  when  this  happened. 

Q.    When  it  started  to  buck? 

A.    Yes.  ' 

Q.  That  is,  about  10  feet  south  of  the  cross- 
ing? 

A.  It  was  just  clear  of  the  crossing  before  it 
started  bucking  at  — 

MR.  McKEVITT:  Keep  your  voice  up.  I 
didn't  hear  that  last  part  of  the  question  and 
answer  at  all. 

A.  I  had  just  released  the  air  and  then  the 
truck  started  bucking  up  on  the  track  just  as  I 
was  coming  under  the  viaduct. 

Q.  (By  Mr.  Etter)  :  Just  as  you  were  com- 
ing under  the  viaduct? 

A.    Yes.  (Tr.  257) 
*  *  *  * 

Q.  Calling  your  attention  to  the  Defendant's 
Exhibit  No.  26,  talking  about  that  point,  would 
it  have  been  west,  just  west  on  the  west  pier,  or 
would  it  be  right  there  (indicating),  do  you  think, 
when  you  saw  the  car  buck  right  up  onto  the 
crossing  ? 
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A.  I  couldn't  tell  positively,  because  my  at- 
tention was  diverted  mostly  to  the  truck.  I 
couldn't  tell  you,  pin  point  down  the  footage 
there,  just  how  close  I  was  to  the  truck. 

Q.  No,  but  all  I  am  trving  to  ask  you,  do  you 
think  you  were  out  the  other  side  of  it  or  on  this 
side  of  the  viaduct?  You  knew  you  were  at  the 
viaduct. 

A.  I  was  at  the  viaduct,  but  I  tell  you  just 
how  far,  I  couldn't  tell  you. 

Q.    All  right. 

A.     Because  my  attraction  was  on  this  car. 

Q.  Would  it  be  fair,  then,  to  both  of  us  to  say 
you  were  right  about  the  middle  of  the  viaduct? 

A.    Well,  close  to  it. 

Q.  All  right.  And  that  is  when  the  car  bucked 
out  to  the  track? 

A.     It  bucked  its  way  onto  the  track,  yes. 

Q.  All  right.  So  then  you  were  right  under 
the  viaduct,  what  did  you  do  when  the  car  bucked 
right  out  on  the  track? 

A.  Well,  I  had  already  released  the  air  when 
I  saw  the  truck  approach. 

Q.     Beg  your  pardon? 

A.  When  I  saw  the  car  approach  the  cross- 
ing, it  come  out  from  behind  this  pier  up  to  the 
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crossing,  and  I  had  a  feeling  that  they  might  try 
to  go  across  so  I  set  some  air,  how  much  I  don't 
know.  But  I  had  set  an  amount  of  air  and  it  was 
just  one  of  those  things  of  slowing  down  in  case, 
and  when  it  bucked,  when  it  come  up  to  the  cross- 
ing, it  momentarily  stopped.  Well,  that  was  a  re- 
lief to  me,  I  released  the  air. 

Q.    All  right. 

A.  Well,  the  next  thing  that  come  up,  the 
truck  started  bucking  its  way  up  there  on  the 
track. 

Q.  All  right,  the  air  was  released  at  the  time 
the  car  bucked  up  on  the  track  and  you  were  un- 
der the  viaduct? 

A.    That's  right. 

Q.  In  other  words,  you  had  no  air  on  when 
you  were  under  the  viaduct,  but  the  car  then 
bucked  up  to  the  track  and  you  had  just  released 
the  air? 

A.    I  had  released  the  air. 

Q.  All  right,  what  did  you  do  when  you  saw 
it  go  right  up  on  to  the  track? 

A.    That  is  when  I  had  to  go  into  emergency. 

MR  McKE VITT ;    You  what  ? 

A.  I  had  to  take  and  put  the  train  into  emer- 
gency when  the  truck  went  on  the  track. 

Q.  (By  Mr.  Etter) :  You  put  it  in  emer- 
gency? 
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A.    Yes. 


Q.  All  right.  What  did  you  do?  Tell  us  now 
just  exactly  what  you  did. 

A.  What  I  did  was  have  to  sit  there,  because 
that  is  all  I  could  do  was  put  the  train  in  emer- 
gency. That  dumped  all  mv  reservoirs  into  the 
train  line."  (St.  261-263) 

Fireman  Williams  testified  that  when  he  first  saw 
the  truck  the  Diesel  engine  was  just  east  of  the  Mil- 
waukee overpass.  (Tr.  415)  He  estimates  a  distance 
in  this  regard  of  100  feet.  (Tr.  416)  At  this  point  he 
states  that  the  truck  was  15  or  20  feet  from  the  cross- 
ing and  that  it  was  moving.  He  fixes  its  speed  at 
about  10  miles  per  hour.   He  testified: 

"Well,  it  slowed  down  very  slow  or  may  have 
come  to  a  stop,  I  don't  know."  (Tr.  416) 

His  testimony  is  further  to  the  effect  that  at  this  time 
the  truck  was  stalled  off  the  crossing.   He  was  asked : 

**Q.     Then  what  did  you  observe? 

A.    Well,  it  started  ahead. 

Q.     Describe  its  motion.    Was  it  smooth  — 

A.  Well,  it  jumped,  you  might  call  it  jerked, 
ahead,  it  wasn't  smooth."  (Tr.  416) 

The   deceased  was  thoroughly   familiar   with   this 
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crossing.  In  November,  1950,  her  parents  took  up  the 
residence  she  was  occupying  at  the  time  of  her  death, 
March  8,  1952.  (Tr.  64)  She  was  attending  school  at 
Ellensburg,  four  miles  distant;  (Tr.  130)  in  order  to 
do  so  she  would  have  to  cross  at  this  point  the  main 
line  of  the  Northern  Pacific  at  least  twice  a  day  dur- 
ing the  school  period.  (Tr.  131)  The  plaintiff,  her 
father,  testified  he  knew  this  was  the  main  line  of  the 
Northern  Pacific;  that  it  operated  passenger  trains 
and  freight  trains  over  that  crossing  day  and  night; 
and  that  his  daughter  also  knew  of  these  facts.  (Tr. 
131)  The  crossing  was  protected  by  a  standard  cross- 
buck  sign.  (Defts.  Ex.  1) 

On  cross-examination  plaintiff  appellee  was  shown 
Defendant's  Exhibits  17  and  18  taken  March  10th, 
two  days  after  the  accident.  (Tr.  Ill)  In  Exhibit  17 
the  camera  was  east  of  the  crossing  and  is  a  close-up 
view  of  the  crossing  looking  toward  the  west.  (Tr. 
Ill)  He  stated  that  that  was  a  fair  representation 
of  that  crossing  on  March  8,  1952.  (Tr.  112)  He  was 
shown  Defendant's  Exhibit  18,  likewise  taken  two  days 
after  the  accident.  In  that  exhibit  the  camera  is  west 
of  the  crossing,  and  facing  toward  the  east,  the  camera 
being  in  the  center  of  the  track.  He  testified  that  that 
was  a  fair  representation  of  the  conditions  on  March 
8th.  (Tr.  115) 
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He  was  shown  Defendant's  Exhibit  No.  20,  also 
taken  two  days  after  the  accident;  there  the  camera 
is  300  feet  east  of  the  crossing  facing  towards  the 
west.  He  testified  that  that  was  a  fair  representation 
of  the  conditions  that  existed  on  March  8th. 

He  was  shown  Defendant's  Exhibit  21,  taken  two 
days  after  the  accident;  in  that  exhibit  the  camera 
is  350  feet  east  of  the  crossing  facing  west;  he  ad- 
mitted that  that  was  a  fair  representation  of  the  con- 
ditions existing  on  the  day  of  the  accident.  (Tr.  122) 

He  was  sho\Yn  Defendant's  Exhibit  23,  with  the 
camera  450  feet  east  of  the  crossing  facing  west;  he 
was  shown  Defendant's  Exhibit  24,  with  the  camera 
500  feet  east  of  the  crossing  facing  west,  taken  two 
days  after  the  accident;  he  was  shown  Defendant's 
Exhibit  25,  with  the  camera  600  feet  east  of  the  cross- 
ing facing  west;  he  was  shown  Defendant's  Exhibit 
26,  with  the  camera  700  feet  east  of  the  crossing  facing 
west;  he  was  shown  Defendant's  Exhibit  27,  with  the 
camera  900  feet  east  of  the  crossing  facing  west;  he 
testified  that  all  of  these  exhibits  were  fair  represen- 
tations of  the  conditions  existing  in  that  vicinity  on 
the  date  of  the  accident.  (Tr.  123-125) 

He  was  shown  Defendant's  Exliibit  28,  with  the 
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camera  1000  feet  east  of  the  crossing  facing  west; 
Exhibit  29  with  the  camera  1400  feet  east  of  the  cross- 
ing facing  west;  he  admitted  that  these  exhibits  were 
fair  representations  of  the  conditions  existing  on  the 
date  of  the  accident.  (Tr.  126) 

He  was  shown  Defendant's  Exhibit  30,  a  panoramic 
view  consisting  of  4  pictures ;  in  this  exhibit  the  cam- 
era was  25  feet  south  of  the  crossing  facing  north 
and  east ;  he  admitted  that  that  exhibit  was  a  fair  rep- 
resentation of  the  conditions  that  existed  on  that  date. 

He  was  shown  Defendant's  Exhibit  31,  a  panoramic 
view  consisting  of  three  pictures,  with  the  camera 
150  feet  south  of  the  crossing  looking  east  and  north, 
taken  two  days  after  the  accident;  he  admitted  that 
that  exhibit  was  a  fair  representation  of  the  condi- 
tions that  existed  on  the  day  of  the  accident.  (Tr.  127) 

So  there  will  be  no  misimderstanding  on  the  part 
of  the  Court,  all  of  the  exhibits  that  have  been  re- 
ferred to  were  taken  two  days  after  the  accident. 

Plaintiff  appellee  testified  that  on  the  day  of  the 
accident  his  daughter  asked  permission  to  use  the 
truck  in  order  to  go  to  a  mail  box  situated  on  a  state 
highway  shown  on  Defendant's  Exhibit  1.  In  order 
to  go  to  the  mail  box  she  had  to  go  over  this  cross- 
ing.   Her  father  granted  her  this  permission.    (Tr. 
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135)    He  testified  that  he  had  cautioned  her  to  watch 
out  for  trains.  (Tr.  136) 

In  order  to  meet  any  contention  that  the  Last  Clear 
Chance  Doctrine  is  applicable  in  this  case,  appellant 
called  as  an  expert  Joseph  Gaynor.  This  man  was 
eminently  qualified  to  testify  as  such.  (Tr.  429-432) 
This  witness  testified  that  a  train  of  this  character, 
^oing  at  50  miles  per  hour,  could  not  be  stopped  in  a 
distance  of  less  than  1250  feet;  at  55  miles  an  hour, 
a  minimum  distance  of  1400  to  1450  feet;  at  64  miles 
an  hour,  a  minimum  distance  of  1800  to  1850  feet. 

It  will  undoubtedly  be  contended  by  appellee  that 
this  truck  was  stationary  on  the  crossing"  for  a  sub- 
stantial period  of  time  prior  to  being  struck.  The 
Court  will  recall  the  testimony  of  the  witness,  John 
J.  O'Neill,  to  the  effect  that  he  saw  her  open  the  door 
of  the  truck,  step  out,  close  the  door,  and  that  she  got 
about  10  feet  from  the  truck  before  she  was  struck 
by  it  after  the  collision. 

The  witness  Gaynor  testified  that  if  this  train  had 
been  dynamited  when  700  feet  distant  from  the  cross- 
ing, going  at  a  speed  of  50  miles  per  hour,  it  would 
take  it  9.4  seconds  to  reach  the  crosing  on  a  free  run, 
and  if  braked  it  would  take  about  10%  seconds.  (Tr. 
454)    Traveling  at  60  miles  an  hour  the  witness  testi- 
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fied  that  on  a  free  run  it  would  require  about  8  sec- 
onds to  reach  the  crossing  from  700  feet  out.  At  64 
miles  per  hour  it  would  traverse  the  700  feet  on  a 
free  run  in  about  7.4  seconds,  and  with  an  emergency 
braking  in  about  8%  seconds. 

Appellant  at  the  close  of  plaintiff^s  case  moved  for 
a  directed  verdict  upon  the  ground  that  there  was  no 
evidence  of  a  substantial  character  or  probative  value 
which  established  any  of  the  material  allegations  of 
the  complaint.  The  motion  was  based  upon  the  fur- 
ther ground  that  the  deceased  girl  was  guilty  of  neg- 
ligence as  a  matter  of  law,  and  upon  the  further 
ground  that  the  plaintiff  himself  was  guilty  of  con- 
tributory negligence  in  permitting  his  daughter  to 
drive  this  truck  without  a  driver's  license.  (Tr.  355- 
364)    This  motion  was  denied  by  the  Court.  (Tr.  365) 

At  the  close  of  all  the  evidence  the  appellant  moved 
the  Court  for  a  directed  verdict  for  the  reasons  as- 
signed in  the  motion  made  at  the  close  of  plaintiff's 
case  and  upon  the  additional  ground  that  the  deceased 
girl  was  guilty  of  negligence  in  that  she  violated  a 
positive  statute  of  the  State  of  Washington  requiring 
the  operator  of  an  automobile  to  have  it  under  such 
control  as  to  be  able  to  bring  it  to  a  stop  within  10 
feet  of  the  closest  rail.  This  motion  was  denied.  (Tr. 
517) 
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SPECIFICATIONS  OP  ERROR 

I 

The  District  Court  erred  in  denying  appellant's 
motion  for  a  directed  verdict  at  the  close  of  appellee's 
case. 

II 

The  District  Court  erred  in  denying  appellant's 
motion  for  a  directed  verdict  at  the  close  of  all  of  the 
evidence. 

Ill 

The  District  Court  erred  in  denying  appellant's 
motion  for  judgment  notwithstanding  the  verdict  or 
in  the  alternative  for  a  new  trial. 

IV 

The  District  Court  erred  in  refusing  to  give  appel- 
lant's Requested  Instruction  No.  8  : 

''Defendant's  Requested  Instruction  No.  8: 

I  instruct  you  that  under  the  laws  of  the  State 
of  Washington  in  force  at  the  time  of  this  acci- 
dent it  was  unlawful  for  a  person  to  cause  or 
knowingly  peraiit  his  child  under  the  age  of 
eighteen  years  to  operate  a  motor  vehicle  upon 
a  public  highway  as  a  vehicle  operator  unless 
such  child  has  first  obtained  a  vehicle  operator's 
license.  Said  law  further  provides  that  no  per- 
son shall  authorize  or  knowingly  permit  a  motor 
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vehicle  owned  by  him  or  under  his  control  to  be 
operated  by  any  person  who  is  not  legally  li- 
censed as  an  operator.  If  you  find  from  the  evi- 
dence in  this  case  that  Erna  Mae  Everett  at  the 
time  in  question  did  not  have  a  vehicle  operator's 
license  and  that  the  plaintiff  herein  knew  that 
she  did  not  have  such  license,  and  if  you  find  that 
said  plaintiff  authorized  or  knowingly  permitted 
his  daughter  to  operate  the  vehicle  in  question, 
then  I  instruct  you  that  the  plaintiff  violated  the 
law  above  referred  to  and  was  guilty  of  negli- 
gence. If  you  further  find  that  such  negligence 
was  the  direct  and  proximate  cause  of  his  daugh- 
ter's death  then  your  verdict  should  be  for  the 
defendant."  (Tr.  18-19) 


The  District  Court  erred  in  refusing  to  give  that 
portion  of  appellant's  Requested  Instruction  No.  3, 
or  an  instruction  substantially  similar  thereto,  which 
portion  of  said  instruction  reads  as  follows  : 

**The  operators  of  the  train  had  a  right  to  as- 
sume, until  the  contrary  appeared,  that  the  oc- 
cupant of  such  automobile,  exercising  reasonable 
care  for  her  own  safety,  would  give  the  train  the 
right  of  way  to  which  it  was  entitled  under  the 
law,  and  the  operators  of  said  train  were  not  re- 
quired to  take  any  action  intended  to  slow  the 
speed  of  the  train  until  they  were  aware  that  the 
said  vehicle  did  not  intend  to  give  the  train  the 
superior  right  of  way."  (Tr.  19) 

VI 

The  District  Court  erred  in  refusing  to  give  appel- 
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lant's  Requested  Instruction  No.  7,  or  an  instruction 
substantially  similar  thereto,  which  instruction  reads 
as  follows: 

''Defendant's  Requested  Instruction  No.  7: 
I  instruct  you  that  if  the  deceased  in  the  opera- 
tion of  her  automobile  knew  of  the  approach  of 
the  defendant's  train,  and  could  have  stopped 
short  of  the  tracks  and  thus  avoided  the  accident, 
but  rather  attempted  to  beat  the  train  across  the 
track,  that  such  action  was  negligence  on  her  part. 
If  you  find  from  the  evidence  that  the  deceased 
died  as  the  result  of  attempting  to  beat  the  de- 
fendant's train  across  said  track  then  your  ver- 
dict should  be  for  the  defendant."  (Tr.  19-20) 

VII 

The  District  Court  erred  in  giving  the  following 
instruction  : 

*'You  are  instructed  that  it  is  the  law  of  the 
State  of  Washington  that  every  engineer  driving 
a  locomotive  on  any  railway  who  fails  to  ring  the 
bell  or  sound  the  whistle  upon  such  locomotive 
or  cause  the  same  to  be  rung  or  sounded  at  least 
80  rods  from  any  place  where  such  railway  cross- 
es a  traveled  road  or  street  on  the  same  level, 
except  in  cities,  or  to  continue  ringing  of  such 
bell  or  sounding  of  such  whistle  until  such  loco- 
motive has  crossed  such  road  or  street,  shall  be 
guilty  of  a  misdemeanor.  Therefore,  if  you  find 
from  the  evidence  in  this  case  that  the  engineer 
of  defendant's  railroad  train,  F.  W.  Scobee,  failed 
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to  ring  the  bell  or  sound  the  whistle  upon  de- 
fendant's locomotive  at  least  80  rods  east  of  the 
O'Neill  crossing,  and  failed  to  continue  the  ring- 
ing of  such  bell  or  the  sounding  of  such  whistle 
until  the  locomotive  had  crossed  O'Neill  Road, 
such  failure  would  be  negligence  on  the  part  of 
the  defendant  herein,  and  if  such  negligence 
proximately  caused  the  death  of  Erna  Mae  Ev- 
erett, it  would  entitle  the  plaintiff  to  a  verdict 
in  his  favor,  in  the  absence  of  contributory  negli- 
gence on  the  part  of  Erna  Mae  Everett.  You  will 
be  instructed  on  the  various  aspects  of  contrib- 
utory negligence  later  on,  and  I  have  given  you 
some  instructions  heretofore  in  these  instruc- 
tions." (Tr.  20) 

VIII 

The  District  Court  erred  in  giving  the  following 
instruction : 

*'Now  there  is  involved  in  this  case  what  is 
known  as  the  doctrine  of  last  clear  chance.  It  is 
permissible  to  use  the  doctrine  only  after  you 
find,  and  you  may  not  use  it  unless  and  until  you 
first  find,  that  in  the  events  leading  up  to  the 
accident  in  question,  both  the  deceased  and  the 
defendant  were  negligent. 

"The  doctrine  of  last  clear  chance  is  divided 
into  two  phases  to  cover  two  separate  possibili- 
ties: (1)  that  where  the  defendant  actually  saw 
the  peril  of  the  traveler  on  the  highway  and 
should  have  appreciated  the  danger  and  failed 
to  exercise  reasonable  care  to  avoid  injury,  such 
failure  made  the  defendant  liable,  although  the 
traveler's  negligence  may  have  continued  up  to 
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the  instant  of  the  injury;  and  (2)  that  where  the 
defendant  did  not  actually  see  the  peril  of  the 
traveler,  but  by  keeping  a  reasonably  careful  look- 
out commensurate  with  the  dangerous  character 
of  the  agency  and  the  locality  should  have  seen 
the  peril  and  appreciated  it  in  time  by  the  exer- 
cise of  reasonable  care  to  have  avoided  the  in- 
jury, and  failure  to  escape  the  injury  results  from 
failure  to  keep  that  lookout  and  exercise  that 
care,  the  defendant  was  liable  only  when  the  trav- 
eler's negligence  had  terminted  or  eliminated  or 
culminated  in  a  situation  of  peril  from  which  the 
traveler  could  not  by  the  exercise  of  reasonable 
care  extricate  himself. 

* 'Therefore,  if  either  of  the  two  conditions  just 
mentioned  are  found  by  you  to  have  existed  with 
respect  to  the  collision  in  question,  then  you  must 
find  against  the  defense  of  contributory  negli- 
gence, because  under  such  conditions  the  law 
holds  the  defendant  liable  for  any  injuries  suf- 
fered by  the  plaintiff,  that  is,  on  account  of  the 
death  of  Erna  Mae  Everett  in  this  case,  and  prox- 
imately resulting  from  the  accident,  despite  the 
negligence  of  the  deceased."  (Tr.  21-22) 

IX 

The  District  Court  erred  in  giving  the  following 
instruction : 

"Gentlemen  of  the  jury,  I  overlooked  one  claim 
of  negligence  here  of  the  plaintiff,  and  on  that 
point  I  instruct  you  that  if  you  find  from  the 
preponderance  of  the  evidence  that  the  defend- 
ant railway  company  negligently  failed  to  main- 
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tain  at  a  proper  and  safe  level  the  rock  and  cin- 
der ballast  on  the  roadway  leading  up  to  the 
crossing  and  immediately  next  to  the  wooden 
planking  at  the  crossing,  and  you  find  that  that 
negligence  was  the  proximate  cause  of  the  death 
of  Ema  Mae  Everett  and  you  further  find  it  ap- 
pears that  there  was  no  contributory  negligence 
on  the  part  of  Ena  Mae  Everett,  then  your  ver- 
dict should  be  on  that  point  for  the  plaintiff." 
(Tr.  23) 


The  District  Court  erred  in  denying  the  defend- 
ant's motion  to  withdraw  from  jury  consideration  sub- 
division (g)  of  paragraph  VI  of  the  complaint  read- 
ing as  follows : 

"Defendants  negligently  failed  to  maintain  at 
a  proper  and  safe  level  the  rock  and  cinder  bal- 
last on  the  roadway  leading  up  to  said  crossing 
and  immediately  next  to  the  wooden  planking  at 
said  crossing."  (Tr.  499-500) 

XI 

The  District  Court  erred  in  denying  defendant's 
motion  to  withdraw  from  jury  consideration  sub- 
division (d)  of  paragraph  VI  of  the  complaint  read- 
ing as  follows: 

**The  defendant  neglected  and  failed  to  sound 
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the  crossing  signals  required  by  the  statutes  of 
the  State  of  Washington  as  the  locomotive  ap- 
proached said  crossing  by  either  blowing  a  whistle 
or  sounding  a  bell  of  said  locomotive."  (Tr.  498) 

XII 

The  District  Court  erred  in  refusing  to  permit  de- 
fendant to  prove  under  cross-examination  of  the  plain- 
tiff that  on  and  prior  to  March  8,  1952,  the  deceased, 
Erna  Mae  Everett,  did  not  have  an  operator's  license 
to  operate  a  motor  vehicle  upon  a  public  highway  in 
the  State  of  Washington.  (Tr.  158-165) 

XIII 

The  District  Court  erred  in  sustaining  the  objection 
of  plaintiff's  counsel  to  defendant's  offer  to  prove  that 
on  and  prior  to  March  8,  1952,  the  deceased,  Ema 
Mae  Everett,  did  not  have  an  operator's  license  to  op- 
erate a  motor  vehicle  upon  a  public  highway  in  the 
State  of  Washington.  (Tr.  166) 

XIV 

The  District  Court  erred  in  denying  the  appellant's 
motion  for  a  new  trial  upon  the  basis  that  the  verdict 
was  excessive. 
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SUMMARY  OF  ARGUMENT 

1.  The  plaintiff's  intestate  was  guilty  of  contrib- 
utory negligence  as  a  matter  of  law.  Under  the  un- 
disputed evidence  in  the  case  there  were  only  two  wit- 
nesses of  the  immediate  approach  of  the  truck  to  the 
crossing  —  the  fireman  and  the  engineer.  Since  the 
engineer  was  called  as  a  witness  by  appellee  and  since 
he  was  not  an  adverse  witness  under  the  Federal  Rules 
of  Civil  Procedure,  plaintiff  is  bound  by  his  testimony 
as  to  the  whistle  signals  that  were  given ;  the  distance 
of  the  Diesel  locomotive  from  the  crossing  when  he 
first  observed  the  truck;  the  distance  of  the  truck 
from  the  crossing  when  he  first  observed  it.  The  giv- 
ing of  the  whistle  signals,  as  testified  to  by  the  en- 
gineer, is  partially  and  substantially  corroborated  by 
plaintiff's  witness,  Lawrence  Shaw  O'Neill.  The  tes- 
timony of  plaintiff's  witness,  John  J.  O'Neill,  from 
which  the  inference  is  sought  to  be  drawn  that  the 
statutory  signals  were  not  given,  is  negative  in  char- 
acter. Even  though  the  full  statutory  whistle  signal 
was  not  given,  the  plaintiff's  intestate  was  guilty  of 
negligence  as  a  matter  of  law  since  under  the  photo- 
graphic exhibits  introduced  by  defendant  and  acknowl- 
edged by  plaintiff  to  be  fair  representations  of  the 
physical  conditions  on  the  day  of  the  accident,  it  con- 
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clusively  appears  that  for  a  minimum  distance  of  25 
feet  from  the  crossing  the  driver  had  an  unobstructed 
view  to  the  east  of  at  least  686  feet;  as  a  matter  of 
fact  these  exhibits  conclusively  show  that  she  had  a 
much  greater  view. 

2.  With  reference  to  the  alleged  negligence  of  the 
appellant  concerning  the  conditions  in  and  near  the 
crossing,  this  was  not  an  issue  for  jury  determination 
since  there  is  an  utter  absence  of  testimony  that  this 
condition  had  anything  to  do  with  the  truck  stalling 
on  the  crossing.  Appellant  urges  that  under  the  un- 
disputed evidence  in  this  case  the  alleged  negligence 
of  the  railway  company  in  maintaining  the  crossing 
was  not  the  proximate  cause  of  the  accident. 

3.  This  judgment  can  only  be  affirmed  if  it  can  be 
said  from  the  whole  record  that  the  doctrine  of  Last 
Clear  Chance  was  for  jury  determination.  Appellant 
insists  that  there  is  no  evidence  in  the  record  which 
justified  the  submission  of  this  doctrine. 

4.  Aside  from  the  foregoing,  the  District  Court 
fell  into  error  justifying  and  requiring  a  new  trial  in 
the  particulars  herein  after  discussed,  and  in  any 
event  the  verdict  is  so  excessive  that  it  should  be  re- 
duced. 
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ARGUMENT 

SPECrFICATIONS  OF  EeROR  NoS.   1,  2  AND  3 

These  specifications  involve  our  basic  contention 
that  plaintiff's  intestate  was  guilty  of  negligence  as 
a  matter  of  law  and  that  no  actionable  negligence  on 
the  part  of  appellant  is  disclosed  in  the  record. 

As  seen  from  appellant's  statement  of  the  case, 
three  propositions  were  submitted  to  the  jury: 

(a)  Was  the  appellant  guilty  of  negligence  in  fail- 
ing to  give  the  statutory  whistle  signal? 

(b)  Was  the  appellant  guilty  of  negligence  in  its 
maintenance  of  the  crossing? 

(c)  The  Last  Clear  Chance  Doctrine. 

The  complaint  specifically  alleged  that  the  truck 
was  stalled  on  the  crossing  at  the  time  it  was  struck 
by  appellant's  train.  Appellant  discusses  these  propo- 
sitions in  their  order. 

(a)  Engineer  Scobee,  called  as  an  adverse  witness, 
testified  that  he  began  the  giving  of  these  signals  at 
the  whistle  post.  Since  he  had  been  dismissed  as  a 
party  defendant  it  is  appellant's  contention  that  he 
was  not  adverse  and  that  therefore  appellee  is  bound 
by  his  testimony;  as  a  matter  of  fact,  the  trial  Court 


44 

ruled  that  this  witness  was  not  adverse.  Witness  this 
observation  of  the  Court: 

"THE  COURT:  I  think  the  adverse  party 
rule  is  set  out  in  Rule  43,  Subdivision  (b),  of 
Rules  of  Civil  Procedure,  and  this  witness  is  no 
longer,  of  course,  an  adverse  party — 

MR.  McKEVITT:    No. 

THE  COURT :  He  has  been  dismissed  as  such, 
he  is  not  an  adverse  party,  and  he  isn't  an  offi- 
cer or  managing  agent  of  the  Northern  Pacific 
Railway  Company,  so  that  the  only  right  you 
would  have  to  cross-examine  is  under  43(b), 
which  is: 

'A  party  may  interrogate  an  unwilling  or 
hostile  witness  by  leading  questions,'  and  *A 
party  may  call  an  adverse  party  or  an  officer, 
'  director,  or  managing  agent  of  a  public  or 

private  corporation,'  but  he  is  not  in  that 
class,  and  I  don't  think  you  would  be  justi- 
fied in  going  any  further  in  this  line  of  ex- 
amination." (Tr.  243) 

The  testimony  of  the  engineer  and  the  fireman  as  to 
the  giving  of  these  whistle  signals  has  already  been 
set  forth. 

The  tesimony  of  plaintiff  appellee's  witness,  Law- 
rence O'Neill,  is  to  the  effect  that  he  heard  two  long 
blasts  of  the  whistle  followed  by  several  short  blasts. 
These  are  the  same  signals  as  described  by  the  fire- 
man and  the  engineer.    The  only  point  of  difference 
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between  their  testimony  and  that  of  Lawrence  O'Neill 
is  as  to  the  location  of  the  Diesel  when  the  two  long 
blasts  were  sounded. 

This  being  a  diversity  of  citizenship  case,  the  Fed- 
eral Courts  under  the  rule  of  E^ie  R.R.  Co.  vs.  Tomp- 
kins, 304  U.S.  64,  82  L.  ed.  1188,  are  governed  by  the 
case  law  of  Washington  where  the  cause  of  action 
arose. 

The  Supreme  Court  of  the  State  of  Washington  has 
held  that  a  party  operating  a  motor  vehicle  approach- 
ing a  railroad  crossing  may  be  guilty  of  contributory 
negligence  as  a  matter  of  law  even  though  the  stat- 
utory whistle  signals  were  not  given. 

Sadler   vs.   Northern   Pacific   By.    Co.,   118 
Wash.  121,  203  Pac.  10. 

In  that  case  the  plaintiff  was  a  guest  in  a  motor 
vehicle.  The  evidence  disclosed  that  the  train  could 
have  been  seen  for  a  distance  of  70  feet  back  from  the 
track  1000  feet  away  and  in  plenty  of  time  for  the 
plaintiff  to  have  warned  the  driver.   The  Court  said: 

"The  jury  were  also  instructed  that  the  pur- 
pose of  imposing  upon  railway  companies  the 
duty  of  giving  signals  prior  to  reaching  high- 
way crossings,  and  in  limiting  their  speed  within 
city  limits,  is  to  give  warning  to  those  about  to 
use  such  crossings  and  to  enable  the  train  crew 
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to  have  their  engine  and  train  in  more  sufficient 
control,  but  such  duty  so  imposed  upon  railway 
companies  does  not  relieve  one  about  to  use  such 
crossings,  whether  he  be  the  driver  of  the  ma- 
chine, or  situated,  as  was  the  deceased,  Sadler, 
on  the  front  seat  with  the  driver,  of  the  duty  to 
use  reasonable  care  for  his  own  protection,  or  the 
positive  duty  imposed  upon  one  in  the  position 
of  the  deceased,  Sadler,  to  look  and  listen  as  he 
approaches  the  railroad  track,  of  which  he  has 
knowledge;  and  in  this  case,  even  if  the  jury 
should  find  that  the  speed  at  which  this  train 
was  approaching  was  excessive,  and  that  all  of 
the  signals  which  they  find  should  have  been  given 
were  not  given,  yet,  if  the  deceased,  Sadler,  by 
exercising  reasonable  care  in  the  way  of  looking 
and  listening,  or  in  the  taking  of  such  other  pre- 
cautions as  a  reasonably  prudent  man  would  take 
for  his  protection,  could  have  otherwise  seen  or 
heard  the  approach  of  the  train  from  the  noise 
or  sounds  incident  to  its  operation,  if  there  was 
such  noise  or  sound,  then  the  fact  that  some  sig- 
nals were  not  given,  or  that  the  train  was  going 
at  a  rate  of  speed  greater  than  that  provided  by 
the  city  ordinance,  would  not  permit  a  recovery 
on  behalf  of  the  surviving  widow ;  or,  if  the  jury 
should  find  that  the  deceased,  Sadler,  failed  to 
exercise  that  degree  of  care  imposed  upon  him, 
she  should  not  recover,  irrespective  of  the  negli- 
gence on  the  part  of  the  defendants,  or  either  of 
them. 

"These  instructions  stated  the  law  correctly, 
and  in  spite  of  these  instructions  the  jury  must 
have  found  that  Sadler  looked  and  listened  as  he 
approached  the  railroad  track,  and  therefore  ex- 
ercised reasonable  care,  or  took  the  same  precau- 
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tions  as  a  reasonably  prudent  man  would  have 
taken  for  his  protection;  and  this  in  face  of  the 
fact,  as  testified  to  by  Ball,  the  driver,  that  Sad- 
ler said  nothing  to  him,  and  in  face  of  the  facts 
that  the  train  could  have  been  seen  for  a  distance 
of  seventy  feet  back  from  the  track  one  thousand 
feet  away,  and  in  plenty  of  time  to  warn  the  driv- 
er, or  to  have  left  the  truck.  In  face  of  these  un- 
disputed facts,  we  feel  obliged  to  say  that  the  mat- 
ter of  Sadler's  contributory  negligence  was  con- 
clusively established  and  left  no  fact  upon  that 
question  for  the  jury  to  deteiTnine." 

The  rule  announced  in  the  Sadler  case  was  reaf- 
firmed in  the  case  of  Morris  vs.  Chicago,  M.,  St.  P.  & 
Pac.  B.  Co.,  1  Wash.  (2)  587,  97  Pac.  (2)  119,  at  page 
124: 

*'It  is  contended  by  respondent  that  appellants 
were  negligent  in  operating  the  train  at  an  ex- 
cessive speed,  and  in  failing  to  blow  a  whistle  or 
give  any  warning.  We  held  in  Sadler  v.  North- 
ern Pac.  R.  Co.,  118  Wash.  121,  203  Pac.  10,  that 
the  deceased  was  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  in  that  he  failed  to  ex- 
ercise the  degree  of  care  imposed  upon  him,  and 
that  the  suing  widow  could  not  recover,  irrespec- 
tive of  the  negligence  of  the  defendants." 

(b)  With  reference  to  the  alleged  negligence  of 
the  appellant  in  the  maintenance  of  the  crossing  and 
the  immediate  approach  thereto  there  is  an  utter  ab- 
sence of  evidence  that  this  condition  caused  the  truck 
to  stall.   As  has  been  pointed  out,  apart  from  the  en- 
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gineer  and  the  fireman  there  were  no  eye  witnesses  of 
the  immediate  approach  of  the  truck  to  the  crossing. 
If  their  testimony  is  accepted  as  being  uncontrodicted, 
which  appellant  asserts  it  is,  the  crossing  condition 
could  not  have  been  a  proximate  cause  of  the  acci- 
dent; it  was  only  an  incident  thereto. 

If,  as  undoubtedly  will  be  contended  by  appellee, 
this  truck  was  stalled  on  the  crossing  for  an  appre- 
ciable period  of  time,  then  the  situation  would  seem 
to  fall  within  the  language  of  the  Illinois  Appellate 
Court  in  the  case  of  Stefan  vs.  Elgin,  Joliet  S  East- 
ern By.  Co.,  Appellate  Court  of  111.,  120  N.E.  (2)  52: 

* 'Syllabus  3.  Even  if  roughness  of  crossing 
caused  automobile  engine  to  die  so  that  automo- 
bile stalled  in  path  of  oncoming  train,  where  mo- 
torist, after  automobile  stalled,  saw  train  ap- 
proaching when  it  was  900  feet  away  and  did  not 
attempt  to  get  out  of  the  automobile  until  the 
engine  was  about  30  feet  away,  condition  of  cross- 
ing was  not  the  proximate  cause  of  injuries  sus- 
tained when  train  struck  automobile." 

In  the  course  of  its  opinion  in  that  case  the  Court, 
at  page  55,  said: 

"We  shall  assume  but  not  decide  that  the  con- 
dition of  the  crossing  caused  the  automobile  en- 
gine to  die.  Was  the  alleged  negligence  of  the 
railway  company  in  maintaining  the  crossing  as 
it  was  the  proximate  cause  of  the  accident?   No 
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cases  cited  by  the  parties  are  of  particular  help 
on  this  question.  Here  again  the  plaintiff,  after 
his  car  stalled,  saw  the  train  approaching  when 
•  it  was  900  feet  away.  We  think  reasonable  men 
must  agree  that  what  transpired  from  the  stalling 
of  the  car  to  the  collision  was  not  a  natural  un- 
broken sequence  of  events  which  the  uneven  cross- 
ing set  in  motion." 

(c)  The  language  of  the  complaint  which  invoked 
the  Last  Clear  Chance  Doctrine  is  contained  in  sub- 
divisions (b)  and  (c)  of  paragraph  VII  of  the  com- 
plaint : 

"(b)  Defendant's  servants  operating  said 
train,  saw,  or  should  have  seen,  that  an  unusually 
dangerous  situation  existed  when  plaintiff's  ve- 
hicle, operated  by  Erna  Mae  Everett,  stalled  on 
said  railroad  track  and  said  Erna  Mae  Everett 
was  attempting  to  abandon  and  flee  said  vehicle. 
Yet,  knowing  that  a  failure  to  warn  Erna  Mae 
Everett  would  probably  result  in  serious  injury, 
the  defendants  proceed  to  run  said  train  into 
said  intersection  and  against  plaintiff's  said  vehicle 
without  previously  giving  any  signal  or  warning 
by  blowing  the  whistle  or  ringing  the  bell  of  the 
locomotive,  or  giving  warning  by  way  of  any 
other  device  or  kind  whatsoever. 

*'(c)  Defendants  saw,  or  should  have  seen, 
that  a  collision  with  Erna  Mae  Everett  was  im- 
minent and  had  the  opportunity  to  realize  and 
appreciate  her  danger,  but  the  defendants,  with 
reckless  indifference  to  injurious  consequences 
probable  to  result  therefrom,  failed  to  reduce  the 
speed  of  said  passenger  train  by  applying  full 
and  sufficient  braking  power  to  the  wheels  of  said 
locomotive  and  the  cars  following  it  *  *  *". 
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Appellant  asserts  that  there  is  not  a  syllable  of  tes- 
timony in  the  record,  either  direct  or  by  inference, 
which  sustains  this  allegation. 

The  Doctrine  of  Last  Clear  Chance,  as  adopted  by 

the  Supreme  Court  of  Washington,  was  clarified  in 

the  case  of  Leftridge  vs.  Seattle,  130  Wash.  541,  228 

Pac.  302;  the  Court  said: 

**  Going  no  farther  back  into  the  decisions  than 
to  Mosso  V.  Stanton  Co.,  75  Wash.  220,  134  Pac. 
941,  L.R.A.  1916A,  943,  we  find  that  case  endeav- 
ored to  clarify  the  last  clear  chance  rule  and  de- 
fine two  separate  conditions  under  which  it  was 
applicable,  and  the  rule  is  announced  as  (1)  that 
where  the  defendant  actually  saw  the  peril  of  a 
traveler  on  the  highway  and  should  have  appre- 
ciated the  danger  and  failed  to  exercise  reason- 
able care  to  avoid  injury,  such  failure  made  the 
defendant  liable,  although  the  plaintiff's  negli- 
gence may  have  continued  up  to  the  instant  of 
the  injury;  but  (2)  that  where  the  defendant  did 
not  actually  see  the  peril  of  the  plaintiff,  but  by 
keeping  a  reasonably  careful  lookout  commen- 
surate with  the  dangerous  character  of  the  ag-ency 
and  the  locality  should  Imve  seen  the  peril  and 
appreciated  it  in  time,  by  the  exercise  of  reason- 
able care,  to  have  avoided  the  injury,  and  failure 
to  escape  the  injury  results  from  failure  to  keep 
that  lookout  and  exercise  that  care,  the  defend- 
ant was  liable  only  when  the  plaintiff's  negligence 
had  terminated  or  culminated  in  a  situation  of 
peril  from  which  the  plaintiff  could  not,  bv  the 
exercise  of  reasonable  care,  extricate  himself. 

''Thus  we  have  two  different  situations  to  which 


51 


the  last  clear  chance  rule  applies.  In  the  one,  the 
plaintiff's  negligence  may  continue  up  to  the  time 
of  the  injury  if  the  defendant  actually  sees  the 
peril;  in  the  secojid,  the  plaintiff's  negligence 
must  have  terminated  if  the  defendant  did  not 
actually  see  the  peril,  but  by  the  exercise  of  rea- 
sonable care  should  have  seen  it. " 

Appellant  asserts  that  the  record  is  devoid  of  any 
testimony  of  a  substantial  character  or  probative 
value  that  would  bring  the  case  at  bar  under  either 
branch  of  the  doctrine  as  above  annouced. 

In  the  case  of  Delsman  vs.  Bertotti,  200  Wash.  380, 
93  Pac.  (2)  371,  the  Court  used  the  following  lan- 
guage: 

'*  Appellant  next  argues  that,  conceding  that  ap- 
pellant was  guilty  of  contributory  negligence, 
under  the  doctrine  of  last  clear  chance  the  court 
should  have  denied  the  challenge  to  the  evidence 
and  submitted  that  question  to  the  jury,  upon  the 
theory  that,  under  the  first  situation  of  the  doc- 
trine of  last  clear  chance,  as  stated  in  Leftridge 
V.  Seattle,  130  Wash.  541,  228  Pac.  302,  a  jury 
question  was  presented.  Whether  or  not  any  sit- 
uation calling  for  the  application  of  the  doctrine 
of  last  clear  chance  is  applicable  in  a  given  case, 
is  a  question  of  latv  to  he  determined  by  the 
court/'  (Italics  supplied) 

In  Thompson  vs.  Porter,  21  Wash.  (2)  449,  151 
Pac.  (2)  433,  speaking  of  the  second  branch  of  the 
doctrine,  the  Supreme  Court  of  Washington  used  the 
following  language: 
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*'It  is  our  opinion  that  the  trial  judge  rightly- 
ruled  that  there  was  not  sufficient  evidence  to 
take  the  case  to  the  jury  under  the  first  division 
of  the  last  clear  chance  rule. 

**Appellant  further  contends  that  the  case 
should  have  been  sent  to  the  jury  under  the  sec- 
ond division  of  the  rule.  Under  that  division  the 
defendant  may  be  held  liable  under  the  doctrine 
of  last  clear  chance,  notwithstanding  the  negli- 
gence of  the  injured  person  and  even  if  he  did 
not  see  him,  but  should  have  seen  his  peril  and 
appreciated  it  in  time  to  have,  by  reasonable  care, 
avoided  the  injur3\  But,  under  those  circum- 
stances, the  defendant  can  only  be  held  liable: 

<<'***  when  the  plaintiff's  negligence  had 
terminated  or  culminated  in  a  situation  of 
peril  from  which  the  plaintiff  could  not,  by 
the  exercise  of  reasonable  care,  extricate  him- 
self.^ 

'*In  summing  up  .the  two  situations  to  which  the 
last  clear  chance  applies,  the  court  said,  in  the 
Leftridge  case,  and  this  is  the  paragraph  of  the 
opinion  so  frequently  quoted  in  our  own  opinions : 

a  'ijij^^g  -^g  have  two  different  situations  to 
which  the  last  clear  chance  rule  applies.  In 
the  one,  the  plaintiff's  negligence  may  con- 
tinue up  to  the  time  of  the  injury  if  the  de- 
fendant actually  sees  the  peril;  in  the  second, 
the  plaintiff's  negligence  must  have  termi- 
nated if  the  defendant  did  not  actually  see 
the  peril,  but  by  the  exercise  of  reasonable 
care  should  have  seen  it.' 

"Certainly,  in  this  case  Thompson's  negligence 
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had  not  terminated,  and  it  would  seem  equally 
certain  that  it  had  not  culminated  in  a  situation 
of  peril  from  which  he  could  not  extricate  him- 
self. He  could  have  stepped  off  the  pavement  at 
any  instant.  In  fact,  we  have  heretofore  squarely 
so  decided. 

**  'In  walking  on  the  right  hand  side  of  the 
highway,  the  respondent  violated  the  stat- 
utory provision  (Rem.  Rev.  Stat,  Sec.  6362- 
41  (P.O.  Sec.  196-41),  subd.  (6))  which  re- 
quires pedestrians  on  highways  to  travel  on 
and  along  the  left  side  of  the  highway,  and 
that  pedestrians  upon  meeting  an  oncoming 
vehicle  shall  step  off  the  paved  or  main  trav- 
eled portion  of  the  highway.  *  *  *  His  negli- 
gence never  terminated  nor  culminated  in  a 
situation  of  peril  from  which  he  could  not  by 
the  exercise  of  reasonable  care  extricate  him- 
self. His  negligence  continued  up  to  the  in- 
stant of  the  injurv.'  Steen  v.  Hedstrom,  189 
Wash.  75,  78,  63  P.  (2d)  507. 

*'The  appellant,  however,  urges  that  one  who 
is  oblivious  to  his  danger  is,  in  effect,  as  unable 
to  extricate  himself  as  one  who  is  physically  un- 
able to  do  so.  It  is  further  said  that  it  is  just 
as  reprehensible  to  run  down  a  man  who  is  ap- 
parently oblivious  to  his  peril  as  it  is  to  run  down 
one  who,  through  negligence,  has  gotten  his  foot 
stuck  in  the  road  and  is  obviously  physically  un- 
able to  extricate  it.  That  this  is  so  must  be  con- 
ceded. But,  in  applying  the  last  clear  chance 
rule,  ive  are  not  exclusively  concerned  with  the 
negligence  of  the  defendant  in  the  action.  In 
fact,  we  are  primarily  concerned  with  that  party 
who  seeks  to  have  his  oivn  negligence  excused  hy 
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the  application  of  the  rule.  The  negligence  of  the 
man  unable  to  extricate  his  foot  has  terminated. 
His  negligence  is  remote,  rather  than  proximate 
and  casual.  The  man  walking  on  the  wrong  side 
of  the  road  in  disobedience  to  the  statute  is  not 
only  negligent  per  se  until  and  at  the  very  mo- 
ment of  his  injury,  but,  moreover,  his  oblivious- 
ness to  his  danger  in  so  proceeding  is  in  and  of 
itself  negligence.  In  fact,  under  the  theory  urged, 
if  he  should  be  run  down,  he  would  be  in  a  bet- 
ter position  to  have  his  negligence  excused,  under 
the  last  clear  chance  rule,  if  he  took  no  care  what- 
ever for  his  own  safety  than  if  he  kept  careful 
watch  for  cars  coming  up  from  behind;  for,  if 
he  did  that,  he  might  have  real  difficulty  in  con- 
vincing a  jury  that  he  was  mentally  in  a  state  of 
oblivion.  (Italics  supplied) 

*^If  we  should  interpret  the  second  provision 
of  the  rule  of  the  Leftridge  case  as  appellant 
urges  us  to  do,  it  would  seem  that,  in  future  cases 
of  this  type  in  which  one  was  run  down  while 
walking  on  the  wrong  side  of  the  highway,  in  dis- 
obedience of  the  statute  and  without  paying  any 
attention  whatever  to  cars  that  might  be  coming 
up  behind  him,  he  would  need  only  to  testify  that 
the  visibility  was  good  in  order  to  make  a  case  for 
the  jury  under  the  doctrine  of  last  clear  chance." 

The  Court's  attention  is  now  directed  to  the  case  of 
Coins  vs.  Wash.  Motor  Coach  Co.,  34  Wash.  (2d)  1, 
208  Pac.  (2)  143.  That  case  was  one  wherein  a  bus 
was  stalled  at  night  blocking  the  major  portion  of  an 
arterial  highway.  The  driver  had  flares  in  his  bus  and 
he  was  held  to  have  been  negligent  in  failing  to  place 
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them  where  they  could  be  seen  by  drivers  approach- 
ing from  either  direction.  Plaintiff  requested  an  in- 
struction including  both  phases  of  the  last  clear  chance 
doctrine  which  the  trial  court  refused  to  give.  The 
Supreme  Court  said: 

**We  think  that  the  court  was  correct  in  its  de- 
cision. In  order  for  the  first  phase  of  the  rule  to 
apply,  there  must  be  evidence  that  the  defendant 
actually  saw  the  peril  in  time  to  have  avoided  it. 
Here,  there  is  no  evidence  to  contradict  KimmeFs 
assertion  that,  as  soon  as  he  saw  the  bus,  he  did 
what  a  reasonable  man  would  have  done  to  avoid 
running  into  it;  put  on  the  brakes,  though  to  no 
avail.  Even  if  Kimmel  ought  to  have  seen  the 
bus  before  this  time,  that  fact  is  not  sufficient  in 
itself  to  raise  an  inference  that  he  did  see  it. 
Thompson  v.  Porter,  21  Wash.  (2)  449,  151  Pac. 
(2)  433.  For  this  reason,  we  do  not  think  that  the 
situation  called  for  an  instruction  on  the  first 
phase  of  the  rule. 

*'In  order  to  bring  a  case  within  the  second 
phase  of  the  rule,  it  does  not  matter  whether  or 
not  the  defendant  actually  saw  the  peril  so  long 
as  he  should  have  seen  it ;  but,  in  such  a  situation, 
the  plaintiff's  negligence  must  either  have  ter- 
minated or  culminated  in  a  situation  of  peril 
from  which  he  could  not,  with  reasonable  care, 
have  extricated  himself.  In  the  present  case,  the 
bus  driver's  negligence  in  failing  to  warn  ap- 
proaching automobiles  of  the  peril  had  clearly 
not  terminated,  but  continued  up  to  the  moment 
of  impact ;  and  while  it  is  true  he  could  not  have 
extricated  his  bus  from  the  ditch  before  the  ap- 
proaching Coins  car  had  reached  it,  it  is  prob- 
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able  that  he  could  have  averted  the  accident  by 
taking  proper  precautions  which  it  was  well  with- 
in his  power  to  do.  In  such  a  situation,  Kimmel 
having  been  unconscious  of  the  peril,  we  are  not 
of  the  opinion  that  the  second  phase  of  the  rule 
was  applicable. 

*'The  judgment  is  affirmed." 

In  Everest  vs.  Riecken,  30  Wash.  (2)  683,  193  Pac. 
(2)  353,  the  Supreme  Court  of  Washington  used  this 
language : 

^'We  are  concerned  not  with  a  last  possible 
chance  but  with  a  last  clear  chance;  and  a  clear 
chance  to  avoid  a  collision  involves  the  element 
of  sufficient  time  to  appreciate  the  peril  of  the 
party  unable  to  extricate  himself  and  to  take  the 
necessary  steps  to  avoid  injuring  him.  As  we  said 
in  Steeyi  v.  Hedstrom,  supra: 

"  'Last  clear  chance  implies  thought,  ap- 
preciation, mental  direction,  and  the  lapse  of 
sufficient  time  to  effectually  act  upon  the  im- 
pulse to  save  another  from  injury' ; 

or,  as  was  said  in  McLeod  v.  Charleston  Laundry 
Co.,  106  W.  Va.  361,  145  S.E.  756,  and  quoted 
with  approval  in  Juergens  v.  Froyit,  111  W.  Va. 
670,  163  S.E.  618: 

'*  'The  authorities  are  unanimous  in  hold- 
ing *  *  *  that  there  must  be  an  appreciable 
interval  of  time  intervening  between  the  in- 
jury and  the  driver's  knowledge  or  notice  of 
the  *  *  *  dangerous  situation.'  " 
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See  also,  Bagwill  v.  Pacific  Electric  R.  Co.,  90 
Cal.  App.  114,  265  Pac.  517,  where  the  appellate 
court  of  California  said: 

**  'Certainly  the  doctrine  of  last  clear 
chance  never  meant  a  splitting  of  seconds 
when  emergencies  arise.  There  seems  still  to 
be  some  misconception  of  this  doctrine.  *  *  * 
It  was  not  devised  as  a  last  resort  to  fasten 
liability  on  defendants.  *  *  *  We  are  not  to 
tear  down  the  facts  of  a  case  and  rebuild  the 
same  so  that,  by  a  trimming  down  and  tight- 
fitting  operation,  something  can  be  construct- 
ed upon  which  may  be  fastened  the  claim  of 
last  clear  chance.  The  words  mean  exactly  as 
they  indicate,  namely,  last  clem*  chance,  not 
possible  chance.'  " 

In  the  recent  case  of  Stokes  vs.  JoJinstone,  decided 
by  the  Supreme  Court  of  the  State  of  Washington  on 
September  1,  1955  (Wash.  Dec,  Sept.  14,  1955,  Vol. 
147,  No.  7,  page  288),  the  Supreme  Court  of  the  State 
of  Washington  reaffirmed  all  of  the  principles  set 
forth  in  the  foregoing  decisions. 

Concerning  this  doctrine,  this  Honorable  Court, 
speaking  through  Circuit  Judge  Garrecht  in  the  case 
of  Deere  vs.  Southern  Pacific  Co.,  123  Fed.  (2)  438 
(at  page  443)  used  the  following  language: 

*'It  must  be  kept  in  mind  that  the  doctrine  of 
last  clear  chance  means  just  what  the  words  im- 
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ply  and  that  the  very  essence  of  the  rule  is  that 
it  is  applicable  only  where,  notwithstanding  an- 
other's negligence,  the  defendant,  after  realizing, 
or  where  under  the  circumstances  he  should  have 
realized,  that  that  other  party  cannot  escape  (due 
either  to  unawareness  or  to  physical  inability), 
has  a  clear  chance  to  avoid  the  accident  by  the  ex- 
ercise of  ordinary  care.  It  is  an  absolute  'require- 
ment of  the  doctrine  of  last  clear  chance  that  the 
peril  of  the  party  who  relies  upon  it  be  inescap- 
able or  that  he  be  oblivious  to  it.'  Stewart  v. 
Capital  Transit  Co.,  70  App.  D.C.  346,  108  F. 
2d  1,  3.  See,  also,  Wallis  v.  Southern  Pac.  Co., 
184  Cal.  662,  673,  195  P.  408,  15  A.L.R.  117.  From 
the  testimony  above  related,  and  from  the  evi- 
dence taken  as  a  whole,  the  only  reasonable  con- 
clusion is  that  Deere  was  fully  cognizant  of  the 
approach  of  the  train.  In  addition,  he  was  not 
in  a  position  from  which  he  could  not  extricate 
himself.  Therefore,  it  follows  that  the  defend- 
ant did  not  have  the  later  chance  to  avoid  the 
accident,  and  that  the  doctrine  of  last  clear  chance, 
then,  is  unavailable  to  plaintiff.  Kansas  Citv 
Southern  R.  Co.  v.  Ellzev,  275  U.S.  236,  241,  48 
S.  Ct.  80,  72  L.  Ed.  259;  McHugh  v.  Market  St. 
Ry.  Co.,  29  Cal.  App.  2d  737,  743,  85  P.  2d,  467. 
Plaintiff  has  utterly  failed  to  sustain  her  burden 
of  showing  that  the  deceased  could  not  have  es- 
caped in,iurv  bv  the  exercise  of  ordinarv  care. 
Young  V.  Southern  Pac.  Co.,  189  Cal.  746,  755, 
210  P.  259.  *  *  *" 

In  addition  to  her  negligent  failure  to  yield  the 
right  of  way  to  the  train,  appellee's  intestate  was 
guilty  of  negligence  per  se  in  that  she  violated  Sec. 
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6360-104  Remington's  Revised  Statutes  of  Washing- 
ton, which  provides : 

"Any  person  operating  any  vehicle  *  *  *  other 
than  those  specifically  mentioned  above,  shall,  up- 
on approaching  the  intersection  of  any  public 
highway  with  railroad  or  interurban  grade  cross- 
ing, reduce  the  speed  of  such  vehicle  to  a  rate  of 
speed  not  to  exceed  that  at  which,  considering 
view  along  such  track  in  both  directions,  such  ve- 
hicle can  be  brought  to  a  complete  stop  not  less 
than  ten  (10)  feet  from  the  nearest  track  in  the 
event  of  an  approaching  train.  *  *  *'' 

Appellant  closes  this  discussion  of  the  Last  Clear 
Chance  phase  with  this  observation  from  the  Supreme 
Court  of  the  State  of  Washington  in  the  case  of  Zett- 
ler  vs.  Seattle,  153  Wash.  179,  279  Pac.  57: 

**The  last  clear  chance  doctrine  is  a  very  just 
and  salutary  rule  to  be  applied  in  a  proper  case, 
but  its  misapplication  is  fraught  with  great  dan- 
'  ger  and  often  leads  to  unjust  results,  because  it 
always  invites  a  jury  to  disregard  or  excuse  con- 
tributory negligence  which  would  otherwise  bar 
the  action." 
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ARarMENT  IN  SUPPORT  OF  MOTION  FOR 
NEW  TRIAL 

In  the  alternative,  appellant  asserts  that  a  new  trial 
should  be  granted  for  the  following  reasons: 

Specifications  of  Error  Nos.  4,  12  and  13 

These  specifications  of  error  may  be  discussed  un- 
der one  heading. 

As  has  already  been  disclosed,  at  the  time  plain- 
tiff's intestate  was  driving  this  panel  truck  she  did 
not  have  an  operator's  license  under  the  laws  of  the 
State  of  Washington.  In  Revised  Code  of  Washing- 
ton, 46.20.230  (1937  c.  188,  sec.  62;  R.R.S.  Sec.  6312- 
62)  is  found  the  following  provision: 

''Unlawfully  permitting  child  to  operate.  It 
shall  be  unlawful  for  a  person  to  cause  of  know- 
ingly permit  his  cjiild  or  ward  under  the  age  of 
eighteen  years  to  operate  a  motor  vehicle  upon 
a  public  highway  as  a  vehicle  operator,  unless  such 
child  or  ward  has  first  obtained  a  vehicle  oper- 
ator's license.  No  person  shall  employ  a  person 
to  operate  a  motor  vehicle  who  is  not  licensed  as 
an  operator.  No  person  shall  authorize  or  know- 
ingly permit  a  motor  vehicle  owned  by  him  or 
under  his  control  to  be  operated  by  any  person 
who  is  not  legally  licensed  as  an  operator." 

In  the  case  of  Atkins  vs.  Chur chilly  30  Wash.  (2) 
859, 194  Pac.  (2)  364,  is  found  the  following  language : 
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"In  addition,  there  was  ample  evidence  to  war- 
rant submission  to  the  jury  of  the  question  of 
negligence  of  appellant  in  entrusting  his  automo- 
bile to  an  unlicensed  minor.  Forman  v.  Shields, 
183  Wash.  333,  48  P.  (2)  599;  Smith  v.  Nealey, 
162  Wash.  160,  298  Pac.  345.  See,  also,  annota- 
tion, 168  A.L.R.  1364  et  seq.  In  that  annotation 
is  collected  the  cases  which  support  the  general 
rule  that  the  owner  of  a  motor  vehicle,  who  en- 
trusts the  vehicle  in  the  hands  of  an  unfit  per- 
son, thereby  enabling  the  latter  to  drive  it,  may 
be  held  liable  for  an  injury  negligently  inflicted 
by  the  use  made  of  the  vehicle  by  its  driver  as  a 
proximate  result  of  the  incompetency  or  unfitness 
of  the  driver,  although  the  use  being  made  of  the 
vehicle  at  the  time  of  the  injury  was  beyond  the 
scope  of  the  owner's  consent.  The  authorities 
uniformly  hold  that  it  is  negligence  per  se  for 
the  owner  of  a  motor  vehicle  to  entrust  it  to  a 
minor  under  the  age  specified  by  statute.  The 
prohibitory  enactment  itself  constitutes  a  conclu- 
sive declaration  that  an  individual  younger  than 
the  age  designated  is  incompetent  to  drive  a  mo- 
tor vehicle/'  (Italics  supplied) 

Specification  of  Error  No.  5 

Under  the  testimony  of  appellant's  engineer  and 
fireman,  appellant's  Requested  Instruction  No.  3 
should  have  been  given.  This  instruction  involved 
the  proposition  that  appellant's  train  had  the  right 
of  way  under  the  law  and  that  the  operators  thereof 
were  not  required  to  take  any  action  for  diminishing 
the  speed  of  the  train  until  such  operators  were  rea- 
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sonably  aware  that  the  driver  of  the  vehicle  did  not 
intend  to  give  the  train  the  right  of  way.  No  citation 
of  authority  is  necessary  to  establish  this  proposition. 

Specification  of  Error  No.  6 

Appellant's  Requested  Instruction  No.  7  should 
have  been  given.  There  is  substantial  evidence  in  the 
record  to  justify  the  proposition  that  plaintiff's  in- 
testate was  attempting  to  "beat"  the  train  across  the 
crossing. 

Specification  of  Error  No.  7 

This  specification  deals  with  the  assigned  error  of 
the  Court  in  instructing  the  jury  with  reference  to 
the  statutory  provisions  of  the  Washington  law  re 
sounding  of  whistle  signals  at  a  point  80  rods  from  a 
crossing  such  as  is  involved  here.  This  specification 
of  error  finds  its  complete  justification  in  the  case  of 
Sadler  vs.  Northern  Pacific  Railway  Company,  supra. 

Specification  of  Error  No.  8 

This  specification  deals  with  an  instruction  given 
by  the  Court  wherein  the  jury  was  permitted  to  ren- 
der a  verdict  in  favor  of  the  plaintiff  if  it  found  that 
appellant  was  guilty  of  negligence  under  the  Last 
Clear  Chance  Doctrine. 
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This  instruction  was  erroneous  for  two  reasons: 

(1)  Under  the  state  of  the  record  as  heretofore  de- 
lineated there  was  no  testimony  of  a  substantial  char- 
acter or  probative  value  to  justify  the  submission  of 
such  an  issue  to  the  jury; 

(2)  Since,  as  under  the  decisions  of  the  Supreme 
Court  of  the  State  of  Washington  heretofore  referred 
to  the  application  of  this  doctrine  is  a  question  of  law 
to  be  first  determined  by  the  trial  Court,  it  was  erro- 
neous for  the  trial  Court  to  leave  to  jury  consider- 
ation the  question  of  whether  or  not  the  first  branch 
of  the  Last  Clear  Chance  Doctrine  or  the  second 
branch  of  that  doctrine,  as  stated  by  the  Supreme 
Court  of  the  State  of  Washington,  applied. 

Specifications  of  Error  Nos.  9  and  10 

This  specification  deals  with  the  instruction  given 
by  the  Court  touching  the  alleged  negligence  of  the 
appellant  railway  company  in  failing  to  maintain  at 
a  proper  and  safe  level  the  rock  and  cinder  ballast  on 
the  roadway  leading  up  to  the  crossing  immediately 
next  to  the  wooden  planking  at  the  crossing,  and  de- 
fendant's motion  to  withdraw  from  jury  consider- 
ation sub-division  (g)  of  paragraph  VI  of  the  com- 
plaint already  referred  to.    This  proposition  has  al- 


64 


ready  been  discussed  with  particular  reference  to  the 
case  of  Stefan  vs.  Elgin,  Joliet  <k  Eastern  Railway 
Co.,  supra. 

Specification  of  Eeror  No.  11 

This  specification  deals  with  the  denial  of  the  trial 
Court,  upon  motion  of  appellant,  to  withdraw  from 
jury  consideration  subdivision  (d)  of  paragraph  VI 
of  the  complaint  touching  the  alleged  failure  of  the 
appellant  to  give  the  statutoiy  crossing  signals  re- 
quired by  the  statutes  of  the  State  of  Washington. 
This  specification  has  already  been  covered. 

Specificatiox  of  Error  No.  14 

This  specification  of  error  deals  with  appellant's 
motion  for  a  new  trial  based  upon  the  contention  that 
the  verdict  was  excessive.  It  has  already  been  seen 
that  general  damages  were  awarded  plaintiff  for  the 
death  of  his  daughter  in  the  sum  of  $8,000.00.  The 
girl  would  have  been  17  years  old  in  another  month. 
She  was  a  junior  in  high  school.  (Tr.  68-69)  She  was 
a  good  healthy  girl,  had  good  grades,  sewed  nicely, 
helped  her  dad  with  the  farm  work  and  was  capable 
of  doing  much  of  the  housework.  (Tr.  336-337)  There 
was  no  testimony  as  to  the  pecuniary  value  of  her 
services. 
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The  pertinent  portion  of  the  statute  under  which 
this  action  is  based  reads  as  follows: 

"A  father,  or  in  case  of  the  death  or  desertion 
of  his  family,  the  mother,  may  maintain  an  action 
as  plaintiff  for  the  injury  or  death  of  a  child  ..." 
(Hedrick  v.  Ilwaco  R.  &  N.  Co.,  4  Wash.  400,  30 
Pac.  714.) 

In  the  case  cited  above  it  was  pointed  out  that  al- 
though at  common  law  a  parent  could  not  recover  for 
the  wrongful  death  of  his  child,  he  could  maintain 
an  action  for  the  loss  of  services  of  his  minor  child 
from  the  time  of  the  injury  to  his  death,  and  in  speak- 
ing of  the  statute  the  court  said: 

"The  object  of  the  statute  is  to  create  a  new  and 
independent  right  of  action  for  the  loss  of  serv- 
ices subsequent  to  the  decease  of  the  child,  which 
did  not  exist  at  common  law." 

The  court  then  went  on  to  say: 

"The  measure  of  damages  in  such  cases  is  the 
value  of  the  child's  services  from  the  time  of  the 
injury  until  he  would  have  attained  the  age  of 
majority,  taken  in  connection  with  his  prospects 
in  life,  less  the  cost  of  his  support  and  mainte- 
nance." 

The  reasoning  in  the  Hedrick  case  is  still  being  ap- 
plied in  the  Washington  courts. 

In  Skidmore  vs.  Seattle,  138  Wash.  343,  244  Pac.  545, 
the  court  said : 
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**We,  of  course,  must  recognize  that  the  father 
cannot  recover  more  than  his  actual  pecuniary- 
loss,  since  the  doctrine  of  punitive  damages  has 
been  repudiated  by  this  court  in  its  repeated  de- 
cisions.'' 

The  court,  however,  went  on  to  say  that  the  father 
could  maintain  an  action  for  the  injury  or  death  of 
his  child  and  that  this  meant  substantial  damages, 
measured  as  held  in  the  early  case  of  Hedrick  vs.  77- 
waco  R.  <&  N.  Co.,  cited  above.  Further  discussing 
the  Hedrick  case  the  Supreme  Court  said: 

''While  this  is  a  sound  theoretical  measure,  it 
is,  of  course,  one  which  is  impossible  of  applica- 
tion with  any  dei2:ree  of  exactness  in  the  vast  ma- 
.iority  of  cases;  but  this  measure  of  loss  for  the 
death  of  a  minor  is  the  only  theoretical  measure 
that  can  be  adopted,  having  in  mind  that  it  is  the 
actual  pecuniaiy  loss  to  the  father  that  is  the 
measure  of  his  right  of  recovery.  So  we  must 
apply  such  measure  as  best  we  can,  and  upon 
that  theory  approximate  the  father's  actual  loss." 

In  Skeels  vs.  Bamdson,  18  Wash.  (2)  358,  139  Pac. 
(2)  301,  a  comprehensive  discussion  of  the  question  of 
damages  for  the  wrongful  death  of  a  minor  child  is 
found,  and  on  page  369  stated  that  the  court  was  jus- 
tified in  instructing  the  jury  as  follows: 

**You  shall  determine  the  value  of  the  services 
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of  this  child  from  the  date  of  the  injury  until  he 
would  have  attained  the  age  of  majority,  less  the 
cost  of  his  support  and  maintenance  to  his  par- 
ents during"  this  interval." 

Also,  at  page  373-374  the  court  said : 

*'The  interpretation  of  the  statute  creating  the 
right  of  action  of  the  respondent  in  this  case,  as 
made  in  the  Hedrick  case  over  fifty  years  ago, 
has  ever  since  been  recognized  as  valid,  and,  al- 
though the  rule  of  damages  therein  declared  has 
been  somewhat  liberalized  under  the  stress  of  ne- 
cessity, that  interpretation  is  still  binding  upon 
us.  Furthermore,  in  spite  of  the  seeming  absurd- 
ity of  instructing  juries  to  make  a  computation 
which,  in  many  cases,  it  is  wholly  impossible  for 
them  to  make,  an  extensive  research  has  not  re- 
vealed a  satisfactory  substitute. 

''The  chief  practical  objection  to  the  measure 
of  damages  under  discussion  is  the  fear  that, 
since  it  can  rarely  be  applied  with  anything  like 
certainty,  it  is  likely  to  promote  excessive  ver- 
dicts. This  difficulty  is  inherent  in  the  matter,  as 
in  many  other  phases  of  the  law  of  damages,  such 
as,  for  example,  where  damages  for  pain,  mental 
suffering,  alienated  affections,  etc.  must  be  assesed 
In  such  cases,  no  exact  standard  of  measurement 
can  be  prescribed.  The  measure  of  damages  un- 
der discussion  serves,  at  least,  to  impress  upon 
juries  that  the  law  does  not  intend  or  contem- 
plate the  impossible  thing  of  completely  compen- 
sating a  parent  for  the  loss  of  a  dearlv  beloved 
child.'' 
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While  the  court  held  that  a  strict  application  of 
this  rule  would  result  in  injustice  because  applying  it 
strictly  would  mean  that  only  nominal  damages  could 
be  recovered  in  the  average  case  for  the  death  of  a 
child,  it  still  holds  to  the  ruling  that  an  instruction 
along  this  line  is  correct  and  should  be  a  guide  to  the 
jury  in  determining  the  amount  of  damages  to  be 
awarded  for  the  wrongful  death  of  a  child.  Applying 
this  reasoning  to  the  case  at  bar,  appellant  submits 
that  there  is  nothing  in  this  record  to  sustain  a  ver- 
dict of  $8,000.00  for  the  death  of  a  child  17  years  of 
age  where  there  is  no  showing  as  to  the  earnings  of 
said  child  or  the  cost  of  her  support.  Therefore,  the 
only  conclusion  which  can  be  reached  is  that  the  re- 
sult was  based  on  pure  speculation,  passion  and  prej- 
udice and  is  completely  out  of  proportion  to  the  meas- 
ure of  damages  contemplated  by  the  cases  and  the  gen- 
eral rule  governing  actions  of  this  kind. 

CONCLUSION 

But  one  conclusion  can  be  drawn  from  the  undis- 
puted evidence  and  from  the  uncontroverted  physical 
facts  disclosed  by  the  record,  namely,  that  the  de- 
ceased driver  was  guilty  of  contributory  negligence 
as  a  matter  of  law  and  that  the  trial  Court  should 
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have  granted  appellant^s  motion  for  a  directed  ver- 
dict, and,  failing-  this,  should  have  granted  its  motion 
to  set  aside  the  verdict  and  judgment  and  granted  a 
new  trial. 

Respectfully  submitted, 

McKEVITT,  SNYDER  &  THOMAS 
Attorneys  for  Appellant, 

Dated  at  Spokane,  Washington,  October  17,  1955. 
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JURISDICTION 


The  Appellee  accepts  the  jurisdictional  statement 
of  the  Appellant. 


2 
RESTATEMENT  OF  THE  CASE 

The  Appellant's  Statement  of  the  Case  is  contro- 
verted in  part  as  incomplete.  A  full  exposition  of  all 
of  the  facts  presented  to  the  jury  is  necessary  for  an 
understanding  of  the  situation  at  hand  as  it  truly 
came  to  pass. 

As  Appellant  has  stated,  this  is  a  crossing  case  in- 
volving a  collision  between  plaintiff's  panel  truck 
being  driven  by  his  sixteen  (almost  seventeen)  year 
old  daughter,  and  defendant's  passenger  train.  The 
accident  happened  about  three  o'clock  in  the  after- 
noon on  a  clear,  dry  day,  at  a  place  approximately 
4.75  miles  east  of  Ellensburg,  Washington.  Defend- 
ant's Exhibit  1  adequately  depicts  the  physical  laj^out 
of  defendant's  trackage  and  O'Neill  Road  as  it  ap- 
proached and  crossed  over  the  track. 

A  synthesis  from  testimony  and  physical  evidence 
designed  to  reconstruct  the  factual  situation  so  that 
appropriate  rules  of  law  may  be  applied  thereto  is 
always  somewhat  difficult,  and  it  has  been  made  par- 
ticularly so  here,  since  we  are  dealing  with  a  con- 
stantly altering  speed  time  and  distance  relationship 
between  the  moving  train  and  the  panel  truck.  How- 
ever, there  were  only  five  surviving  witnesses,  includ- 
ing defendant's  Exhibit  No.  36 — the  speed  tape — to 
the  actual  collision,  and  the  testimony  of  those  wit- 
nesses will  be  considered  individually,  commencing 
arbitrarily  with  Mi*.  Scobee. 


Mr.  Scobee  said  that  he  was  operating  his  train  in  a 
westerly  direction  at  a  speed  of  sixty  miles  per  hour 
as  he  approached  the  railroad  whistle  post,  one  thou- 
sand three  hundred  and  twenty-three  feet  east  of 
O'Neill  crossing;  (Tr.  250)  that  he  gave  two  long 
blasts  of  the  whistle  and  immediately  the  panel  truck 
appeared,  emerging  from  a  kind  of  blind  area  behind 
the  Milwaukee  viaduct  piers  about  tw^enty-five  feet 
south  of  the  crossing,  going  no]'th.  (Tr.  256)  It  was 
Mr.  Scobee 's  recollection  that  at  that  moment  he  was 
two  or  three  hundred  feet  east  of  the  Milw^aukee  over- 
pass, or  nine  hundred  to  a  thousand  feet  east  of 
O'Neill  crossing.  (Tr.  252-6)  The  speed  of  the  truck 
was  elsewhere  estimated  at  ten  miles  per  hour.  (Tr. 
416)  Mr.  Scobee  said  that  upon  observing  the  truck 
he  made  a  service,  as  distinguished  from  an  emer- 
gency, application  of  his  l)rakes.  (Tr.  256,  404)  He 
felt  the  braking  action  of  the  train  take  hold  and  then 
the  truck  momentarily  stopped  or  slow^ed  down  clear 
of  the  crossing.  (Tr.  257,  404)  He  released  the  brakes 
and  immediately  the  truck  bucked  up  on  the  tracks 
and  stalled  there.  Scobee  testified  that  at  this  moment 
he  was  crossing  under  the  Milwaukee  viaduct  and 
was  approximate!}^  six  hundred  feet  east  of  the  cross- 
ing. He  applied  full  emergency  braking  to  the  train, 
crashed  into  the  stalled  truck  and  continued  down  the 
track  some  sixteen  hundred  feet  west  of  the  crossing. 
The  last  thing  he  remembered  seeing,  just  prior  to 
the  impact,  was  the  left  front  dooi'  of  the  truck  being 
opened  and  the  Everett  girl's  head  emerging. 


The  testimony  of  the  fireman,  Mr.  Harvey  Glen 
Williams,  was  substantialh^  similar  to  that  given  by 
Mr.  Scobee.  He  said  the  engineer  gave  two  long 
blasts  of  the  whistle  when  the  tran  was  at  or  veiy 
near  the  whistling  post.  (Tr.  417)  He  saw  the  truck 
for  the  first  time  when  the  train  was  at  a  place  ap- 
proximately one  hundred  feet  east  of  the  viaduct,  and 
at  that  time  the  truck  was  fifteen  or  twenty  feet  south 
of  the  crossing,  moving  at  a  speed  of  about  ten  miles 
per  hour.  (Tr.  416)  He  stated  that  as  the  truck  ap- 
proached the  crossing  "it  slowed  down,  very  slow,  or 
may  have  come  to  a  stop,  I  don^t  knoAv,''  and  he  then 
observed  the  truck  jump  or  jerk  ahead  up  onto  the 
track  and  stall  there.  (Tr.  418)  From  his  position  in 
the  cab  he  could  see  the  girl  apparently  having  some 
kind  of  trouble  mth  the  gear  shift  lever.  He  saw 
some  black  smoke  coming  out  from  the  truck's  ex- 
haust pipe  and  he  then  saw  the  girl  get  out  of  the 
truck,  start  to  shut  the  door  and  take  three  or  four 
steps  running  away  from  the  train  toward  the  west. 

The  testimony  of  John  J.  and  Lawrence  O'Neill 
contradicted  that  of  the  engineer  and  fireman  as  to 
the  place  whei-e  the  first  whistle  sound  was  loosed. 
(Tr.  293-303)  Both  O'Neills  testified  unequivocally 
that  the  train  gave  no  warning  whistle  of  any  kind 
prior  to  the  time  the  train  was  emerging  from  the 
underpass,  or,  in  other  words,  their  testimony  estab- 
lished the  fact  that  the  train  did  not  sound  its  whistle 
one  thousand  three  hundred  and  twenty-three  feet 
east  of  the  crossing,  and  continue  to  sound  it  until 


the  train  intersected  the  crossing,  as  it  is  required  to 
do  by  statute  in  the  State  of  Washington,  (R.C.W. 
81.48.010,  Tr.  523,  524);  that  on  the  contrary,  the 
train  failed  and  neglected  to  sound  the  whistle  until 
it  was  something  appreciably  less  than  six  hundred 
eighty  feet  east  of  the  crossing. 

John  O'Neill  further  stated  that  there  was  no  no- 
ticeable slackening  of  the  speed  of  the  train  from  the 
time  he  first  saw  it  until  after  it  reached  the  cross- 
ing. (Tr.  295)  Lawrence  O'Neill  testified  that  he  no- 
ticed no  slowing  of  the  train  during  any  of  the  time 
his  attention  was  directed  towards  it.  This  witness 
also  said  that  defendant's  Exhibit  No.  30 — a  panora- 
mic photo — was  a  fair  representation  of  the  condition 
of  the  south  approach  to  the  crossing  with  reference 
to  the  absence  of  ballast,  or  dirt,  between  the  road- 
bed and  the  planking  adjacent  to  the  track.  (Tr.  313) 
He  enlarged  upon  this  on  being  questioned  by  saying 
that  when  he  drives  over  this  crossing  from  south  to 
north  he  always  goes  to  the  left-hand  side  of  the  road 
in  an  effort  to  avoid  the  big  hump  caused  by  the  ex- 
posed planking.   (Tr.  318) 

Along  this  same  line  it  may  be  recalled  that  Mr. 
Everett  testified  that  a  few  days  after  the  accident 
he  took  a  measurement  of  this  defect  and  found  that 
there  was  a  jump-up  of  about  five  inches  from  the 
bed  of  the  county  road  to  the  top  of  the  planking 
next  to  the  south  side  of  the  track.  (Tr.  96)    Accord- 
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ing  to  Mr.  Everett,  one  had  to  shift  down  and  apply 
additional  acceleration  to  the  car  else  there  was  "a 
very  g'ood  chance  of  stalling'  your  car."  (Tr.  103,  4) 

Joseph  F.  Gaynor  testified  for  the  defendant  as  an 
expert  witness.  He  was  a  graduate  electrical  engineer 
and  had  been  superintendent  of  electrical  operations 
for  the  Great  Northern  Railroad  Company  for  the 
past  fourteen  years.  He  identified  defendant's  Ex- 
hibit 36 — the  speed  tape — described  its  operation  and 
function,  and  decoded  its  markings  into  a  pictorial 
language  understandable  to  all.  In  Appellee's  judg- 
ment, the  information  on  the  speed  tape  was  abso- 
lutely correct  and  irrefutable.  It  is  unchallengable, 
and  stands  unchallenged  as  an  on-the-spot,  exact 
mechanical  record  of  the  precise  manner  in  which  de- 
fendant's train  was  operated  from  the  city  of  Ellens- 
burg  to  the  place  where  the  train  stopped  after  the 
collision  at  O'Neill's  crossing.  It  accurately  recorded 
the  speed  at  which  the  train  traveled,  the  various  dis- 
tances covered  at  various  speeds,  and  the  various 
points  where  braking  power  was  applied  to  the  train 
and  deceleration  occurred.  Great  weight  should 
have  been,  and  undoubtedly  was,  given  this  evidence 
by  the  jury.  As  Mr.  Gaynor  aptly  said,  "the  speed 
tape  mil  protect  an  engineer  or  hang  him  if  he  is 
exceeding  or  going  outside  of  the  rules."  (Tr.  439) 
In  passing,  it  does  not  strike  Appellee  as  inappro- 
priate to  point  out  that  in  spite  of  the  obvious  im- 
portance and  meaningfulness   of  the   evidence  made 


I)lain  by  this  mute  witness,  one  can  read  the  Appel- 
lant's Brief  from  beginning  to  end,  and  back  again, 
without  finding  so  much  as  a  single  reference  even 
to  the  existence  of  a  speed  tape.  The  blunt  reason 
for  its  pointed  absence  is  the  fact  that  the  speed  tape 
flatly  contradicts  the  testimony  of  the  engineer  and 
the  fireman  concerning  the  circumstances  of  the  col- 
lision, and  what  they  did  and  when  they  did  it.  From 
the  tape  Gaynor  was  able  to  determine  that  the  train 
started  at  Ellensburg,  or  Milepost  Zero,  and  at  one 
mile  out,  was  going  forty-five  miles  per  hour.  Two 
miles  out  it  was  moving  at  fifty-five  miles  per  hour, 
and  at  two  and  one-half  miles  out  the  train  had 
slowed  to  around  thirty-seven  to  thirty-eight  miles 
per  hour  and  held  that  speed  for  about  one-fourth  of 
a  mile.  (Tr.  471)  From  that  point  on  the  speed  in- 
creased at  a  fairly  even  rate  to  sixty  miles  per  hour. 
^Hien  sixty  miles  per  houi-  was  reached,  the  accelera- 
tion was  arrested  by  a  service  application  of  the 
brakes,  and  the  speed  of  sixty  miles  per  hour  was 
maintained  for  one-half  mile.  At  that  time,  which 
was  one-half  mile,  or  two  thousand  six  hundred  forty 
feet,  west  of  the  O'Xeill  crossing,  the  service  applica- 
tion was  released,  the  train  accelerated  to  sixty-four 
miles  per  hour  and  maintained  that  speed  undimin- 
ished by  any  type  of  braking — service,  emergency  or 
otherwise — to  the  point  of  impact  with  the  truck,  im- 
mediately after  which  the  speed  started  dropping  off 
to  zero  miles  per  hour,  and  stopped  at  a  distance  of 
about  one-fourth  of  a  mile  f]*om  the  crossing. 


On  these  facts  the  court  submitted  to  the  jury  three 
allegations  of  negligence  on  the  part  of  defendant 
which  proximately  caused  the  death  of  the  minor  and 
plaintiff's  resultant  damage.    These  allegations  were: 

1.  That  the  defendant  neglected  and  failed  to 
sound  the  crossing  signals  required  by  the  stat- 
utes of  the  State  of  Washington  as  the  loco- 
motive approached  the  said  crossing,  by  either 
blowing  a  whistle  or  sounding  a  bell  on  the 
locomotive ; 

2.  The  defendant  negligently  failed  to  stop  the 
train,  slacken  its  speed  or  give  timely  or  ade- 
quate warning  of  its  approach  to  the  crossing, 
when  the  persons  operating  the  train  saw,  or 
by  the  exercise  of  ordinary  care  should  have 
seen,  Erna  Mae  Everett,  and  plaintiff's  panel 
truck  in  a  position  of  imminent  peril  of  being 
struck  by  the  train; 

3.  That  the  defendant  negligently  failed  to  main- 
tain at  a  proper  and  safe  level  the  rock  and 
cinder  ballast  on  the  roadway  leading  up  to 
the  crossing  and  immediately  next  to  the 
wooden  planking  at  the  crossing. 


AR(JUMENT 

Answer  to  Specifications  of  Error  Nos.  I,  II  and  III 

Appellant  urges  by  the  above  numbered  Specifica- 
tions that  the  District  (\)urt  erred  in  denying  Ap- 
pellant's motion  for  a  directed  verdict  at  the  close  of 
Appellant's  case,  at  the  close  of  all  of  the  evidence, 
and  further  erred  in  denying  Appellant's  motion  for 
a  judgment  notwithstanding  the  verdict,  or  in  the 
alternative  for  a  new  trial.  These  Specifications  are 
predicated  on  Appellant's  contentions  that  there  was 
no  actionable  negligence  on  Appellee's  part;  that  Erna 
Mae  Everett  was  guilty  of  contributory  negligence  as 
a  matter  of  law,  and  that  the  doctrine  of  last  clear 
chance  is  not  applicable  to  the  facts  at  hand.  It  is  a 
beguiling  procedure  to  compare  the  factual  situations 
found  in  a  variety  of  cited  cases  to  the  facts  of  a  case 
at  hand,  and  argue  that  since  the  fact  situations  are 
similar  the  results  obtained  must  be  identical.  The 
truth  is,  though,  that  each  ease  has  dissimilar  facts 
of  its  own  against  which  must  be  applied  preconceived 
concepts  of  law  for  a  propei'  result  to  obtain.  In  this 
connection  the  case  of  Scott  v.  Pacific  Power  &  Light 
Company,  178  Wash.  647;  35  P.  2d  749,  gives  a  clear 
expression  of  the  rule  of  law  with  which  we  are  deal- 
ing: herein  : 


■^b 


"Upon  an  issue  as  to  contributory  negligence, 
where  there  is  evidence  and  inferences  to  be  de- 
duced therefrom  bv  which  reasonable  men   mav 
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arrive  at  different  conclusions,  contributory  neg'- 
ligence  is  a  question  for  the  jury.  In  passing  up- 
on that  question,  we  must  accept  as  true  that 
view  of  the  evidence  most  favorable  to  the  re- 
spondent. Bryant  v.  Hartford  Eastern  By.  Co., 
158  Wash.  389,  290  Pac.  874. 

"  Mn  but  two  classes  of  cases  may  the  ques- 
tion of  negligence  be  determined  by  the  court 
as  a  conclusion  of  law:  (1)  Where  the  cir- 
cumstances of  the  case  are  such  that  the 
standard  of  duty  is  fixed,  and  the  measure 
of  duty  defined,  by  law,  and  is  the  same  un- 
der all  circumstances;  (2)  where  the  facts 
are  undisputed  and  but  one  reasonable  infer- 
ence can  be  drawn  from  them.    (Citing"  cases) 

''  'And  where  the  minds  of  reasonable  men 
may  differ,  the  legal  sufficiency  is  for  the 
jury.'    (Citing  case) 

"In  determining  the  question  of  contributory 
negligence,  due  care  or  ordinary  prudence  under 
the  circumstances  is  the  only  test.  (Citing  cases) 
The  existence  of  contributory  negligence  must  be 
judged  by  respondent's  condition  and  surround- 
ings at  the  time  of  the  accident,  and  whether, 
under  the  circumstances,  he  acted  as  a  reasonably 
prudent  man  would  have  done. 

"  'After  an  accident  happens  it  is  always 
easy  to  see  many  ways  by  which  it  could  have 
been  avoided,  but  such  considerations  do  not 
usually  afford  a  correct  test  of  negligence.  A 
victim  of  an  accident  is  entitled  to  have  his 
conduct  judged  by  the  circumstances  sur- 
rounding him  at  the  time  of  the  accident — bv 
the  conditions  as  they  appeared  to  one  in  his 
then   situation — and  if  his  conduct  when  so 
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judged  appears  to  be  that  of  a  reasonabty 
prudent  person,  he  cannot  be  said  to  be  guilty 
of  negligence.'  Hidl  v.  Seattle,  Renton  <h 
Southern  B.  Co.,  60  Wash.  162,  110  Pac.  804. 

''Ordinarily,  the  ({uestion  of  contributory  negli- 
gence is  for  the  jury.  A  court  will  determine  the 
question  only  when  but  one  reasonable  conclusion 
can  be  reached  from  a  given  state  of  facts." 

Appellant  attempts  to  come  within  the  confines  of 
the  above  rule  by  contending  that  Appellee,  and  pre- 
sumably the  jury  likewise,  was  in  some  manner  bound 
by  the  testimony  of  the  engineer  and  fireman.  Scobee 
was  dismissed  as  a  party  defendant  without  objection 
on  Appellant's  part,  and  the  testimony  of  those  who 
contradicted  and  testimonially  impeached  him,  was 
heard  by  the  jury  without  objection  being  made.  Ap- 
pellant cites  no  authority  to  support  this  strange 
theory,  and  Appellee  has  found  no  case  which  dis- 
cusses pro  or  con  Appellant's  proposal.  The  reason 
may  well  be  that  to  date  no  such  idea  concerning  the 
law  of  evidence  has  been  put  forward  for  serious  con- 
sideration by  an  Appellate  Court.  What  has  been  said 
time  and  again  in  cases  was  said  in  Cunningham  v. 
Thompson,  277  S.W.  2d  602,   (Mo.)  p.  610: 

"In  this  case  defendant's  employees  testified 
they  did  not  see  plaintiff  approach  the  crossing. 
Of  course,  the  jury  was  not  obliged  to  believe  the 
employees'  testimony.  ..." 
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In  the  ease  at  hand  the  jury  was  in  no  way  obli- 
gated to  believe  all  that  to  which  Seobee  testified.  They 
could  well  have  believed  that  he  did  see  the  approach 
of  the  truck  and  did  make  a  service  application  of 
the  brakes,  as  he  so  testified.  They  could  likewise 
have  believed  that  he  was  mistaken  in  his  estimate  of 
his  position  when  he  saw  the  girl  and  made  the  appli- 
cation. They  could  have  rejected  his  testimony  that  he 
was  at  that  moment  nine  hundred  to  one  thousand  feet 
away  from  the  crossing  and  accepted  the  testimony  of 
the  speed  tape  which  placed  him  at  that  moment,  a 
mile  away  from  the  crossing.  The  jury  may  have  be- 
lieved Scobee  when  he  said  he  watched  the  truck  and 
when  it  paused  or  stopped  at  the  crossing  he  released 
the  service  application  of  the  brake,  and,  by  the  same 
token  believed  the  speed  tape  when  it  placed  the  train 
two  thousand  six  hundred  forty  feet  away  from  the 
crossing  at  the  instant  the  service  application  of  brak- 
ing was  released.  If  such  were  the  facts  accepted  by 
the  jury,  it  would  make  no  I'eal  difference  whether  the 
girl  saw  the  train,  couldn't  see  the  train  or  was  ob- 
livious to  the  train  (possibilities  which  the  death  of 
the  girl  bars  us  now  from  ever  knowino),  since  in  any 
event  she  would  have  had  ample  time  to  get  across  the 
track  had  she  not  stalled  thereon.  It  seems  apparent 
that  reasonable  minds  could  find  a  total  lack  of  con- 
tnbutory  negligence  in  the  act  of  attempting  to  drive 
a  panel  truck  across  a  railroad  track  with  a  train  ap- 
proaching one-half  mile  away. 
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As  to  the  place  where  the  train's  warning  whistle 
was  blown,  the  jury  was  as  free  to  believe  the  two 
O'Neills  when  they  said  it  was  first  heard  five  or  six 
hundred  feet  west  of  the  crossing,  as  they  were  free 
to  disbelieve  the  engineei-  and  the  fireman  when  they 
said  it  was  first  blown  one  thousand  three  hundred 
twenty-three  feet  west  of  the  crossing.  And  had  the 
whistle  been  blown  at  the  whistle  post  instead  of  some- 
place between  the  viaduct  and  the  crossing,  it  may 
reasonably  be  inferred  that  the  girl  would  have  had 
time  to  safely  flee  her  vehicle. 

With  reference  to  Appellee's  claim  that  the  defend- 
ant negligently  failed  to  maintain  at  a  proper  and 
safe  level  the  rock  and  cinder  ballast  on  the  roadway 
leading  to  the  crossing  and  immediately  next  to  the 
wooden  planking  of  the  crossing,  Appellant,  in  his 
Brief  at  page  47  states,  that  there  is  an  utter  absence 
of  evidence  that  this  condition  caused  the  truck  to 
stall.  Appellee  submits  that  Appellant  errs.  Defend- 
ant's Exhibit  No.  30,  along  with  several  of  the  other 
photographs,  show  the  condition  of  the  south  approach 
to  the  crossing  and  show  the  absence  of  dirt  between 
the  roadbed  and  the  planking.  Mr.  Everett  testified 
that  he  measured  this  defect  and  found  that  there 
was  a  five-inch  jump-up  from  the  roadbed  to  the  top 
of  the  planking,  and  further  testified  that  in  maneu- 
vering this  stretch  of  road  one  had  to  shift  down  and 
"goose"  the  engine,  else  there  was  a  very  good  chance 
of  stalling  the  car.   In  addition,  the  engineer  and  fire- 
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man  stated  that  the  car  appeaivd  to  "buck  up"  onto 
the  crossing  and  stop,  and  that  a  cloud  of  black  smoke 
came  out  of  the  exhaust  pipe.  In  this  mechanized  day 
and  age  every  man,  woman  and  adolescent  child  knows 
that  if  the  forward  motion  of  slowly  moving  rear 
wheels  of  an  automobile  is  suddenly  stopped  and  the 
clutch  not  disengaged  the  engine  of  the  vehicle  neces- 
sarily must,  and  will,  stall. 

A  case  in  point  is  Moore  v.  Atlantic  Coast  Line 
Railroad  Co.,  201  North  Carolina  26,  158  S.E.  556. 
This  was  also  a  crossing  case  involving  defendant's 
train  and  a  bakery  wagon  which  stalled  on  the  rail- 
road track.  There  was  evidence  that  the  rails  pro- 
jected two  or  three  inches  above  the  planking  on  the 
crossing.  The  question  arose  as  to  the  defendant's 
negligence  in  the  maintenance  of  the  crossing.  In  dis- 
cussing this  question,  the  court  stated  in  part: 

"It  is  hardly  open  to  doubt  that,  if  the  engine 
had  not  stopped  running,  the  truck  would  have 
passed  the  crossing  in  safety.  Why  the  engine 
stopped  is  left  in  doubt.  We  see  no  convincing 
evidence  that  it  was  due  to  the  driver's  negligence. 
It  may  more  reasonably  be  attributed  to  the  con- 
dition of  the  crossing." 

The  case  that  Appellant  cites  on  page  48  of  his 
Brief  in  support  of  his  views  on  this  subject,  to-wit: 
Stephen  v.  Elgin,  Joliet  d-  Eastern  Railway  Co.,  App. 
Crt.  of  111.  120  N.E.  2d  52,  does  not  appear  to  be  in 
point.   In  that  case  it  was  apparently  found  as  a  fact 
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that  the  plaintiff,  after  liis  car  had  stalled,  saw  the 
train  approaching  when  it  was  nine  hundred  feet 
away.  In  the  case  at  hand  there  is  no  evidence  what- 
soever that  the  deceased  girl  at  any  time  saw  the  ap- 
proaching train  when  it  was  a  sufficient  distance  away 
to  permit  her  escape. 

See  also  Cashatf  v.  Brotvn,  211  North  Caro- 
lina 867,  190  8.  E.  480. 

Appellant  objects  strenuousl.y  to  the  submission  of 
the  doctrine  of  last  clear  chance  to  the  jury  by  the 
trial  court,  asserting  that  the  record  is  devoid  of  any 
testimony  of  a  substantial  character  or  probative  value 
that  w^ould  bring  the  case  at  bar  under  either  branch 
of  the  doctrine.  At  the  outset  Appellee  agrees  with 
Appellant,  that  whether  or  not  any  situation  calling 
for  the  api)lication  of  the  doctrine  of  last  clear  chance 
is  applicable  in  a  given  case,  is  a  question  of  law  to  be 
determined  by  the  court.  See:  Delsman  v.  Bertotti, 
200  Wash.  380,  93  P.  2d  371.  As  to  the  doctrine  itself, 
it  is  basically  a  double-phased,  logical  refinement  or 
further  probing  of  the  concept  of  proximate  cause  as 
it  relates  to  negligence  and  contributory  negligence. 
As  Appellant  has  indicated  in  his  Brief,  the  case  of 
Leftridge  v.  Seattle,  130  Wash.  541,  228  P.  302,  con- 
tains the  accepted  form  of  the  rule  and  has  defined 
phase  one  thusly: 

"(1)     That  where  the  defendant  actually  saw 
the    peril    of   the    traveler    on    tlie    highway   and 
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should  liave  appreciated  the  danger,  and  failed 
to  exercise  reasonable  care  to  avoid  injiiiy,  such 
failure  made  the  defendant  liable,  although  the 
plaintiff's  negligence  may  have  continued  up  to 
the  instant  of  the  injury." 

Phase  two  is  defined  in  the  Lef fridge  case  as  follows: 

"(2)  That  where  the  defendant  did  not  actu- 
ally see  the  peril  of  the  plaintiff,  but  by  keeping 
a  reasonably  careful  lookout  commensurate  with 
the  dangerous  character  of  the  agency  and  the 
locality,  should  have  seen  the  peril  and  appreci- 
ated it  in  time  by  the  exercise  of  reasonable  care  to 
have  avoided  the  injury,  and  failure  to  escape  the 
injury  results  from  failure  to  keep  that  lookout 
and  exercise  that  care,  the  defendant,  was  liable 
only  when  the  plaintiff's  negligence  had  termi- 
nated or  culminated  in  a  situation  of  peril  from 
which  the  plaintiff  could  not,  by  the  exercise  of 
reasonable  care,  extricate  himself." 

Much  of  what  has  been  previously  said  herein  goes 
to  support  Appellee's  contention  that  ])oth  phase  one 
and  phase  two  of  the  doctrine  were  properly  submit- 
ted to  the  jury  l)y  the  court.  If  the  jury,  in  the  ex- 
ercise of  its  function,  found  that  the  deceased  girl 
was  guilty  of  antecedent  negligence  by  driving  the 
panel  truck  on  the  railroad  track  with  knowledge  that 
a  train  was  approaching  approximately  one-half  mile 
distant,  and  if  the  jury  further  found,  as  has  been 
sho^^^l  it  reasonably  could,  that  the  engineer  saw  the 
girl  drive  on  and  stall  on  the  tracks  immediately  after 
releasing  his  service  application  of  braking  when  he 
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^vas,  according:  to  the  s])ccd  tape,  one-half  mile  away, 
and  the  engineer  did  not  apply  any  braking  till  with- 
in four  hundred  feet  of  the  crossing,  and  did  not  blow 
a  warning  whistle  un.til  within  five  to  six  hundred 
feet  of  the  crossing,  the  Appellant  would  plainty  be 
liable  under  the  doctrine  of  last  clear  chance,  whether 
plaintiff's  negligence  may  have  continued  up  to  the 
instant  of  the  injury,  or  not.  If,  on  the  other  hand, 
the  jury  found,  as  has  been  shown  it  could  have  found, 
that  the  deceased  attempted  to  cross  the  tracks  with- 
out looking  toward  the  west  for  an  approaching  train, 
and  her  negligence  consisted  of  so  doing,  that  ante- 
cedent negligence  would  have  terminated  or  culminat- 
ed in  a  situation  of  peril  when  her  truck  became 
stalled  on  the  tracks.  If,  under  those  facts,  the  jury 
rejected  Scobee's  testimony  that  he  actually  saw  the 
truck  from  the  time  it  appi'oached  the  crossing  until 
it  was  struck,  but  believed  on  the  contrary  that  he 
did  not  actually  see  the  peril  of  the  plaintiff's  minor 
daughter,  but  by  keeping  a  reasonable,  careful  look- 
out commensurate  with  the  dangerous  clu^ractei-  of  the 
agency  and  locality  should  have  seen  the  peril,  and 
by  the  exercise  of  reasonable  care  could  have  stopped 
his  train  prior  to  the  collision  or  given  the  statutory 
warning  whistle  one  thousand  three  hundred  twenty- 
three  feet  from  the  crossing,  and  by  so  doing  have 
avoided  the  injury,  Appellant  was  liable  under  phase 
two  of  the  doctrine.  Consequently,  Appellee  respect- 
fully submits  that  the  trial  couit  properly  analyzed 
the   potentials   of   the    disputed    factual    situation    at 
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hand  and  correctly  submitted  both   phase   one   and 
phase  two  of  the  doctrine  of  last  clear  chance. 
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ANSWEii  TO  Specifications  of  Error 

NOS.  IV,  XII  AND  XIII 

Appellant  claims  by  these  Specifications  that  the 
district  Court  erred  in  refusing  to  give  Appellant's 
requested  instruction  No.  8  to  the  effect  that  if  the 
jury  found  that  the  deceased  at  the  time  in  question 
did  not  have  a  vehicle  operator's  license  and  that  the 
plaintiff,  her  father,  knew  that  she  didn't  have  one, 
but  permitted  the  girl  to  operate  the  vehicle,  then 
the  plaintiff  violated  a  specific  Washington  statute 
and  was  guilty  of  negligence  per  se.  Error  is  further 
claimed  in  not  allomng  defendant  to  prove  under 
cross-examination  that  the  deceased  did  not  have  an 
operator's  license  and  in  sustaining  plaintiff's  objec- 
tion to  defendant's  offer  to  prove  that  the  girl  did 
not  have  an  opei'a tor's  license.  The  answer  to  these 
specifications  is  found  in  tlie  Revised  Code  of  WasJi- 
i^nfffon  46.20.030,  which  states  in  part  as  follows: 

"The  director  shall  not  issue  a  vehicle  oper- 
ator's license  to  the  following:  (1)  Any  person 
under  the  age  of  sixteen  years;" 

and  in  the  case  cited  by  Appellant  in  his  Brief  at  page 
60,  Atkins  v,  Churchill,  30  Wash.  859,  194  P.  2d  364. 
In  that  case  the  defendant  entrusted  his  vehicle  to  his 
daughter  and  five  other  young  people  so  that  they 
could  attend  some  social  function.  Quoting  from  page 
864  of  the  decision: 
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"None  of  these  six  persons  was  more  than  fif- 
teen years  of  age,  and  none  had  an  automobile 
operator's  license  or  was  qualified  under  the  stat- 
ute which  provides  that  a  vehicle  operator's  li- 
cense shall  not  issue  to  anv  person  under  the  age 
of  sixteen  years." 

At  page  865  of  the  opinion,  this  is  found: 

"The  authorities  uniformly  hold  that  it  is  neg- 
ligence per  se  for  the  owmer  of  a  motor  A^ehicle 
to  entrust  it  to  a  minor  under  the  age  specified 
by  statute.  The  prohibitory  enactment  itself 
constitutes  a  conclusive  declaration  that  an  indi- 
vidual younger  than  the  age  designated  is  incom- 
petent to  drive  a  motor  vehicle. 

"The  negligence  of  appellant  was  submitted  to 
the  jury  on  two  theories:  (1)  Entrusting  the  au- 
tomobile to  an  unlicensed  minor  under  the  age 
where  one  is  eligible  to  secure  such  license." 

Plainly  the  writer  of  this  decision  was  concerning 
himself  with  Section  46.20.030  R.C.W.,  supra  and 
not  46.20.230  R.C.W.  cited  on  page  60  of  Appellant's 
Brief.  The  District  Judge  analyzed  this  contention 
at  time  of  trial  when  it  was  first  raised,  probably  as 
clearly  as  possible  (Tr.  p.  164)  : 

"Now,  the  part  that  ]\Ir.  McKevitt  read,  the 
general  rule  is  stated  that: 

'The  owner  of  a  motor  vehicle  who  entrusts 
the  vehicle  in  the  hands  of  an  unfit  person, 
thereby  enabling  the  latter  to  drive  it,  may 
be  held  liable  for  an  injury  negligently  in- 
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flicted  b.y  the  use  of  the  vehicle  by  its  driver 
as  a  proximate  result  of  incompetency  or  im- 
fitness  of  the  driver,  althouo^h  the  use  being 
made  of  the  vehicle  at  the  time  of  injury  was 
beyond  the  scope  of  the  owner's  consent.  The 
authorities  uniformly  hold  that  it  is  negli- 
gence per  se  for  the  owner  of  a  motor  vehicle 
to  entrust  it  to  a  minor  under  the  age  speci- 
fied by  statute.' 

''Now,  I  take  that  to  be  under  the  age  specified 
by  statute,  under  the  a.se  of  16,  and  not  under  the 
age  of  18  years.  The  18  years  simply  pro^ades 
that  no  parent  shall  permit  a  minor  under  18  to 
drive  a  car  unless  they  have  a  license.  I  think 
that  is  apparent  from  the  next  sentence: 

'The  prohibitory  enactment  itself  consti- 
tutes a  conclusive  declaration  that  the  indi- 
vidual younger  than  the  age  designated  is  in- 
competent to  drive  a  motor  vehicle.' 

"N'ow,  how  could  the  law  conclusively  declare 
a  person  under  18  is  incompetent  to  drive  a  mo- 
tor vehicle  if  their  parent  chooses  to  turn  around 
and  give  them  a  license  to  drive  one?  There  is 
no  conclusive  declaration  that  a  person  17  years 
of  age,  certainly,  is  incapal)le  of  driving  a  motor 
vehicle.  If  that  were  the  policy  of  the  law,  there 
wouldn't  be  any  license  issued  to  them.  So  that 
I  think  this  applies  only  to  those  cases  where  the 
minor  is  of  the  age  where  they  are  not  eligible 
under  any  circumstances  to  procure  a  driver's 
license,  and  I  think  under  the  rule  relied  upon 
here,  that  is  immaterial  whether  or  not  this  girl 
had  a  license." 


22 

AxswER  TO  Specification  of  Eeroe  No.  V 

Appellant  contends  here  that  the  District  Court 
erred  in  refusing  to  give  a  portion  of  Appellant's 
requested  instruction  No.  3.  Appellant  did  not  in- 
clude this  Specification  in  his  Statement  of  Points  on 
"Which  Appellant  Relies.  Such  a  failure  is  violative 
of  Rule  19,  subparagraph  6  of  the  above  court,  (mis- 
called Rule  17,  subparagraph  6  by  Appellant).  Con- 
sequently, Specification  of  Error  No.  V  should  not 
be  considered  by  this  court.  Quoting  from  Rule  19, 
subparagraph  6: 

"...  If  parts  of  the  record  shall  be  so  desig- 
nated by  one  or  both  of  the  parties,  or  if  such 
parts  be  distinctly  designated  by  stipulation  of 
counsel  for  the  respective  parties,  the  clerk  shall 
print  those  parts  only ;  and  the  court  will  consider 
nothing  but  those  parts  of  the  record  and  the 
points  so  stated." 

In  this  connection  see  also: 

Banl-  of  America  National  Trust  cf-  Savings 
Assn.  V.  Commissioner  of  Internal  Rev- 
enue, 126  F.  2d  p.  48  (Ninth  Circuit)  ; 

Western  National  Insurance  Co,  r.  LeClare, 
168  F.  2d  337  (Ninth  Circuit)  : 

J^nited  States  v.  Gallagher,  151  F.  2d  556 
(Ninth  Circuit). 
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In  any  event,  the  Specification  cannot  be  well  taken 
because  the  District  Court  did,  in  fact,  give  the  re- 
quested instniction  at  page  527  of  the  Transcript : 

"Now,  if  you  find  from  the  evidence  that  the 
train  and  automobile  were  simultaneously  ap- 
proaching the  crossing  in  question,  then  the  op- 
erators of  the  locomotive  and  (618)  train,  had  a 
right  to  assume,  until  the  contrary  became  evi- 
dent, that  Erna  Mae  Everett  would  give  the  train 
the  right-of-way,  and  the  engineer  was  not  re- 
quired to  attempt  to  slow  or  bring  to  a  stop  his 
train  because  the  automobile  may  have  been  ap- 
proaching the  track." 

AxswER  TO  Specificatiox  of  Error  No.  VI 

Appellant  contends  herein  that  the  District  Court 
erred  in  refusing  to  give  defendant's  requested  in- 
struction No.  7  to  the  effect  that  if  the  jury  found 
from  the  evidence  that  the  deceased  died  as  the  result 
of  attempting  to  beat  defendant's  train  across  said 
track  then  the  verdict  should  be  for  the  defendant. 
Here  again  the  Specification  of  Error  was  not  in- 
cluded in  Appellant's  Statement  of  Points  on  Which 
Appellant  Relies  and  is,  as  was  Specification  of  Error 
No.  V,  in  violation  of  this  Court's  Rule  19,  subpara- 
graph 6,  and  likewise  should  not  be  considered  by  the 
court.  However,  the  Specification  otherwise  has  no 
merit  because  there  was  certainly  no  evidence  or  in- 
ference that  the  deceased  was  attempting  to  beat  the 
train  across  the  crossing.  Appellant's  flat  statement 
that  there  is  substantial  evidence  in  the  record  to  jus- 
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tify  this  proposition  is  a  figment  of  its  imagination. 
The  only  testimony  on  this  subject  was  that  of  the 
engineer  and  the  fireman  who  testified  that  the  girl 
approached  the  track  at  a  slow  speed,  approximately 
ten  miles  per  hour,  slowed  or  stopped  just  south  of 
the  crossing  and  then  "bucked  up"  onto  the  track 
and  stalled  there.  It  is  ridiculous  to  assert  that  such 
testimony  could  give  rise  to  any  inference  that  the  de- 
ceased girl  was  attempting  to  race  the  train  in  an 
effort  to  beat  it  across  the  crossing.  In  any  event, 
Appellee  respectfull}^  submits  that  the  requested  in- 
struction was  substantially  covered  by  the  District 
Court  by  the  following  instruction  found  at  page  526 
of  the  Transcript: 

"Now,  under  the  laws  of  this  state,  the  railway 
compan.y  has  the  right-of-way  over  a  motorist  at 
a  crossing  such  as  here  involved,  that  is  to  say, 
a  crossing  at  grade,  and  the  driver  of  a  motor 
vehicle  is  legally  required  to  accord  such  right- 
of-way  to  an  approaching  train  when  both  auto- 
mobile and  train  are  approaching  the  crossing 
simultaneously." 

Answer  to  Specification  or  Error  No.  VII 

Herein  the  Appellant  claims  error  in  the  giving  of 
the  instruction  set  out  on  pages  36,  37  of  Appellant's 
Brief,  (Tr.  20)  to  the  effect  that  it  is  the  law  of  the 
state  of  Washington  that  an  engineer  who  fails  to 
ring  the  bell  or  sound  the  whistle  on  a  locomotive  at 
least  eighty  rods  from  any  place  where  the  railway 
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crosses  a  road  or  fails  to  eontiiiiie  ringing  the  bell  or 
sounding  the  whistle  until  the  locomotive  has  crossed 
the  road,  shall  be  guilt}^  of  a  misdemeanor.  The  jury 
was  charged  that  if  they  found  that  the  engineer,  F. 
W.  Scobee,  had  failed  to  ring  the  bell  or  sound  the 
whistle  as  required  by  the  statute,  such  failure  would 
constitute  negligence,  and  ''if  such  negligence  proxi- 
mately caused  the  death  of  Erna  Mae  Everett,  it  would 
entitle  the  plaintiff  to  a  verdict  in  his  favor  in  the 
absence  of  contributory  negligence  on  the  part  of  Erna 
Mae  Everett."  This  was  an  absolutely  correct  state- 
ment of  law  to  which  the  case  of  Sadler  v.  Northern 
Pacific  RaiUvay  Com,pany,  118  Wash.  121,  203  P.  10, 
does  no  violence  whatsoever.  The  opinion  in  the  Sad- 
ler case  does  not  set  out  the  instructions  given  to  the 
jury,  but  it  is  indicated  that  the  jury  was  instructed 
with  reference  to  the  negligence  in  failing  to  give 
warning  to  those  about  to  use  such  crossing.  The 
court  specifically  stated  on  page  130  of  that  opinion: 
"These  instructions  stated  the  law  correctly."  The 
whole  point  in  the  Sadler  case  was  that  the  court 
found  that  upon  the  particular  set  of  facts  presented 
therein  the  contributory  negligence  of  the  deceased 
plaintiff  was  so  conclusively  established  as  to  leave 
no  question  for  the  jury.  That  contingency  was  plain- 
ly covered  in  the  disputed  instruction  by  the  charge 
that  such  negligence  must  exist  in  the  absence  of  con- 
tributory negligence  on  the  part  of  Erna  Mae  Everett 
and,  further,  such  negligence  must  ])e  the  proximate 
cause  of  the  death  of  the  girl. 
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AxswEB  TO  Specificatiox  of  Error  No.  VIII 

Here  Appellant  claims  error  in  the  District  Court's 
instruction  to  the  jury  with  reference  to  the  doctrine 
of  last  clear  chance.  This  Specification  has  been  an- 
swered in  Appellee's  Answer  to  Specifications  of  Err- 
or Nos.  I,  II  and  III. 

Answer  to  Specifications  of  Error  jSTos.  IX  and  X 

These  Specifications  have  like^vise  been  dealt  with 
and  answered  in  Appellee's  Answer  to  Specifications 
of  Error  Nos.  I,  II  and  III. 

Answer  to  Specification  of  Error  No.  XI 

Appellant  claims  that  the  District  Court  erred  in 
submitting  to  the  jury  Appellee's  allegation  of  neg- 
ligence predicated  upon  the  defendant's  failure  to 
sound  the  crossing  signals  required  by  the  statutes 
of  the  state  of  Washington  as  the  locomotive  ap- 
proached said  crossing,  by  either  blowing  a  whistle 
or  sounding  a  bell  of  said  locomotive.  The  answer 
to  this  specification  has  been  thoroughly  made  in  Ap- 
pellee's Answer  to  Specifications  of  Error  Nos.  I,  II, 
III  and  VII  herein,  and  we  will  not  therefore  fur- 
ther prolong  this  Brief  by  additional  answer. 

Answer  to  Specification  of  Error  No.  XIV 

Here  Appellant  claims  error  in  the  denial  of  Ap- 
pellant's motion  for  a  new  trial  upon  the  ground  that 
the  verdict  was  excessive.    To  ^ive  some  hiiof  factual 
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background,  Eriia  Mae  Everett  was  sixteen  years  and 
eleven  months  old  at  the  time  she  was  killed.  She 
attended  high  school  and  lived  at  home  with  her  fam- 
ily on  a  76-acre  farm.  This  was  an  ordinary,  hard- 
working family,  in  no  sense  of  the  word  well  off,  but 
able  to  take  care  of  itself.  She  was  an  attractive, 
physically  healthy  girl,  and  was  in  the  process  of 
making  her  spring  wardrobe  in  hei'  domestic  science 
class  at  high  school,  where  she  consistently  received 
good  marks.  She  enjoyed  helping  her  father  with  the 
farm  work  and  actually  did  a  considerable  portion 
of  that  Vv'ork.  She  helped  her  mother  when  called  up- 
on to  do  so  and  was  generally  a  good,  health.y,  willing 
girl,  and  a  plain  asset  to  anv  famil.y  unit.  The  Dis- 
trict Court  properly  instructed  the  jury  as  to  the 
measure  of  damages  in  cases  such  as  this.  (Tr.  p. 
530)  There  are  a  number  of  Washington  cases  which 
ably  discuss  this  question  of  damages,  with  the  case 
of  Skeeh  v.  Davidson,  18  Wash.  2d  358,  139  P.  2d  301 
giving  probably  the  best  analysis  of  the  whole  situ- 
ation. That  case  involved  the  death  of  a  six  and  one- 
half  year  old  boy  whose  father  was  awarded  damages 
in  the  sum  of  $1,125.00.  Therein  the  court  stated  in 
part,  commencing  at  page  367,  as  follows: 

"There  is,  perhaps,  no  other  phase  of  the  law 
of  damages  which  is  in  so  unsatisfactory  a  state 
as  that  concerned  mth  the  rule  governing  dam- 
ages for  the  wrongful  death  of  a  child,  under 
a  statute  such  as  our  own  which  creates  the 
right  of  action,  but  prescribes  no  measure  of  re- 
cover v.,  .  .  . 
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''  'The  object  of  the  statute  is  to  create  a 

new  and  independent  right  of  action  for  the 

loss  of  services  subsequent  to  the  decease  of 

the  child,  which  did  not  exist  at  conunan  law. ' 

'*  Accordingly,  the  court  quite  naturally  arrived 

at  the  following  conclusion : 

"  'The  measure  of  damages  in  such  cases 
is  the  value  of  the  child's  services  from  the 
time  of  the  injury  until  he  would  have  at- 
tained the  age  of  majority,  taken  in  connec- 
tion with  his  prospects  in  life,  less  the  cost 
of  his  support  and  maintenance.' 

"This  court  and  the  majority  of  state  courts — 
for  this  interpretation  has  been  quite  general — 
have  attempted  to  apply  this  mle  ever  since. 
This  court,  like  others,  has  long  realized  that  the 
rule  is  not  satisfactory,  and  in  many  cases  wholly 
impractical.  .  .  . 

"It  is  a  matter  of  common  knowledge  that,  pre- 
vious to  the  present  war  at  least,  such  a  computa- 
tion as  the  jury  was  directed  to  make  would  re- 
sult in  no  damages,  except  in  the  cases  of  a  few 
gifted  children  emploved  in  the  entertainment 
field.  ... 

"In  speaking  of  the  decisions  of  other  states, 
the  author  of  the  opinion  said: 

"  '.  .  .  in  principle  they  hold  that  it  is  the 
purpose  and  intent  of  the  statutes  to  provide 
for  the  award  to  the  parents  of  substantial 
damages  in  all  cases  where  the  death  of  their 
child  is  caused  by  the  negligence  of  another.' 
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"This  broad  generalization  was  not  new  in  our 
case  law.  Substantially,  the  same  statement  was 
made  in  the  opinion  in  Atrops  r.  Costello,  supra, 
decided  in  1894.  It  is  clearly  made  one  of  the 
grounds  of  decision  in  the  opinion  in  Siveeten  v. 
Pacific  Power  S  Light  Co.,  88  Wash.  679,  153 
Pac.  1054.  In  sustaining  an  award  of  $2,593, 
with  respect  to  the  death  of  an  eight  year  old  boy. 
Judge  Ellis,  speakina'  for  the  court  said: 

''  'The  claim  that  there  was  a  fatal  lack  of 
proof,  in  that  there  was  no  evidence  as  to  the 
probable  value  of  the  services  of  the  child 
had  he  lived  to  his  majority,  is  \^dthout  merit. 
In  such  a  case  it  is  within  the  province  of 
the  jury,  knowing  the  age,  health  and  ca- 
pacity of  the  child  and  the  situation  of  the 
parent,  to  form  an  estimate  of  the  pecuniary 
loss  to  the  parent,  present  or  prospective,  re- 
sulting from  the  death  of  the  child,  and  there- 
on award  substantial  damages.  ...  In  the 
nature  of  the  case,  direct  evidence  of  specitic 
pecuniary  loss  would  be  impracticable,  not 
to  say  impossible.  To  hold  that,  witJiout  stick 
direct  evidence,  no  recoverj/  heyond  nominal 
danmges  could  he  luid,  would  render  nugatory 
the  statute  permitting  a  recovery  for  wrong- 
ful death  .  .  .  ,  as  applied  to  the  loss  of  a 
child  of  tender  years/  " 

In  the  case  of  Scholz  v.  Leuer,  7  Wash.  2d  76,  109 
P.  2d  294,  the  court  considered  this  same  (question 
with  reference  to  the  wrongful  death  of  plaintiff's 
fourteen  year  old  daughter: 
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"Finally,  appellants  complain  of  the  amount 
of  the  verdict,  which  was  for  five  thousand  dol- 
lars (funeral  expenses,  $606.63;  damages,  $4,- 
393.37). 

"When  a  verdict  has  been  challenged  as  exces- 
sive, the  only  inquiry  which  will  be  made  in  this 
court  is  whether  or  not  it  was  the  result  of  pas- 
sion and  prejudice.  (Citing  cases)  There  is  no 
affirmative  showing  of  passion  and  prejudice  on 
the  part  of  the  jury,  and  it  can  not,  under  the 
circumstances,  be  inferred  from  the  amount  of 
the  verdict." 

On  this  same  subject  the  court  stated  in  Sasse  v. 
Hale  Morton  Taxi  &  Auto  Co.,  139  Wash.  359,  246 
P.  940,  as  follows: 

''A  further  contention  made  l)y  the  appellants 
is  that  the  verdict  is  excessive.  It  is  in  the  sum 
of  $3,833.50,  in  addition  to  $575  costs  and  ex- 
penses of  physicians,  hospital  and  burial.  Ap- 
pellants relv  on  Tecker  v.  Seattle,  Beaton  d:  S. 
/?.  Co.,  60  Wash.  570,  111  Pac.  791,  Ann.  Cas. 
1912B  842,  and  Blair  r.  Kilhotinie,  121  Wash.  93, 
207  Pac.  953.  In  the  first  case,  decided  in  1910, 
a  verdict  for  $2,500  was  sustained  for  the  wrong- 
ful death  of  a  boy  six  years  of  age.  The  Blai)' 
case  was  decided  in  1922.  The  verdict  was  for 
$5,000,  and  reduced  by  suggestion  of  this  court 
to  $2,500,  for  the  death  of  a  nine  year  old  son, 
who  was  a  'healthy  child  of  average  intelligence'. 
In  several  recent  cases,  including  Allison  v.  Bar- 
telt,  121  Wash.  418,  209  Pac.  863,  attention  has 
been  called  to  the  reduced  purchasing  power  of 
money  over  what  it  was  a  few  years  ago.  There 
is  not,  nor  can  there  be,  any  fixed  standard  by 
which  damages  in  cases  of  this  sort  can  be  ascer- 
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tained  and  allowed,  in  the  absence  of  legislative 
expression." 

Also  in  Vol.  14  A.L.R.  2d,  at  page  550,  there  is  an 
annotation  on  the  subject  of  excessiveness  and  inade- 
quacy of  damages  for  personal  injury  resulting  in 
death  of  an  infant,  where  will  be  found  collected 
numerous  cases  in  which  verdicts  approximating",  or 
in  excess  of  the  verdict  in  the  case  at  bar  for  wrong- 
ful death  were  permitted  to  stand.  So  it  can  be  seen 
that  the  Washington  Court,  recognizes  that  parents 
are  entitled  to  recover  substantial  damages  for  the 
loss  of  a  minor  child,  and  that  it  is  within  the  prov- 
ince of  the  jury  to  form  an  estimate  of  the  pecuniary 
loss  to  the  parent  resulting  from  the  death  of  the 
child,  and  that  a  variety  of  factors  ai-e  involved  in 
the  proper  formation  of  that  estimate.  There  is  in 
the  case  at  bar  no  affirmative  showing  of  passion  or 
prejudice  on  the  part  of  the  jury  and  it  surely  can- 
not be  inferred  from  the  amount  of  the  verdict.  Ap- 
pellee respectfully  submits  that  Specification  of  Error 
No.  XIV  is  without  merit. 
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CONCLUSION 

In  conclusion,  Appellee  i-espectfully  submits  that 
the  court  should  affinu  the  judgment  of  the  District 
Court  entered  upon  the  verdict  of  the  jury  for  the 
reason  that  (1)  Appellant  was  shown  to  have  been 
negligent  in  the  maintenance  of  its  crossing,  (2)  Ap- 
pellant was  shown  to  have  been  negligent  in  failing 
to  give  the  required  statutory  warning  whistles,  (3) 
the  question  of  contributory  negligence  on  the  part 
of  the  deceased  was  a  question  of  fact  for  the  jury 
and  was  resolved  by  that  ))od>'  adversely  to  Appel- 
lant, and  (4)  the  doctrine  of  last  clear  chance  as  in- 
voked in  subdivisions  (B)  and  (C)  of  Paragraph 
VII  of  the  Complaint  (Tr.  7).  was  properly  submit- 
ted to  the  jury  by  the  trial  court,  all  in  accordance 
mtli  the  facts  and  authorities  heretofore  reviewed. 

Respectfully  submitted, 

R.  MAX  ETTER  and 
ELLSWORTH  I.  CONNELLY, 

Attorneys  for  Appellee. 
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APPELLEE'S  AUTHORITIES 

Appellant  discusses  the  authorities  cited  in  the  Brief 
of  Appellee  insofar  as  the  same  bear,  or  fail  to  bear, 
on  the  three  issues  that  were  submitted  for  jury  de- 
termination; namely: 

(a)  Failure  to  give  the  statutory  crossing  signals; 

(b)  Failure  to  maintain  at  a  proper  and  safe  level 
the  rock  and  cinder  ballast  on  the  roadway 
leading  up  to  the  crossing  and  immediately  next 
to  the  wooden  planking; 

(c)  Last  clear  chance. 

(Appellant's  Opening  Brief,  page  4)   (Tr.  517,  518). 


Appellant  first  discusses  the  cases  cited  from  the 
Supreme  Court  of  the  State  of  Washington. 

Atkins  V.  Churchill,  30  Wn.  (2d)  859,  194  P. 
(2d)  364. 

This  case  was  cited  in  the  Appellant's  Opening 
Brief  in  support  of  its  Specification  of  Error  No.  4 
and  has  no  bearing  on  the  three  issues  above  referred 
to. 

Delsman  v.  Bertotti,  200  Wn.  380,  93  P.  (2d) 
371. 

This  case  was  cited  in  Appellant's  Opening  Brief  as 
authority  for  the  proposition  that  the  application  of 
the  Last  Clear  Chance  doctrine  is  a  question  of  law 
to  be  determined  by  the  Trial  Court.  This  case  is 
not  authority  for  submission  to  the  jury  of  any  of 
the  three  issues  above  outlined. 

Leftridge  v.  Seattle,  130  Wn.  541,  228  P.  302. 

This  case  is  also  cited  in  Appellant's  Opening 
Brief.  In  that  case,  the  Supreme  Court  of  the  State 
of  Washington  reversed  a  judgment  and  order  of 
the  Superior  Court  upon  granting  a  non-suit  and 
striking  interrogatories  in  an  action  in  tort.  So  far 
as  the  doctrine  of  Last  Clear  Chance  is  concerned, 
the  Supreme  Court  held  that  the  complaint  stated 
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a  cause  of  action  under  the  doctrine  of  Last  Clear 
Chance. 

Sadler  v.  Northern  Pacific  Railway   Com- 
pany, 118  Wn.  121,  203  P.  10. 

This  case  is  also  cited  in  Appellant's  Opening 
Brief.  It  is  unanswerable  authority  for  the  proposi- 
tion that  the  driver  of  the  truck  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law  even  though 
the  statute  concerning  the  giving  of  crossing  signals 
was  not  fully  complied  with. 

Sasse  V.  Hale  Morton  Taxi  dt  Auto  Co.,  139 
Wn.  359,  246  P.  940. 

Appellant  quotes  syllabus   (1)  : 

*'In  an  action  for  wrongful  death  of  a  child, 
run  over  by  a  taxicab  driver,  error  cannot  be 
assigned  upon  an  instruction  as  to  the  last  clear 
chance  to  avoid  the  accident,  where  there  is  no 
possible  question  as  to  the  facts  on  which  it  was 
based." 

The  following  quoted  portion  of  the  opinion  at  once 
establishes  the  factual  difference  from  the  case  at  bar : 

The  street,  running  northerly  and  southerly, 
was  paved  twenty-four  feet  between  the  curbs. 
At  the  point  in  question,  it  has  considerable 
down  grade  towards  the  north.  The  child  and  two 
girl  companions  were  walking  southerly  up  the 
hill,  along  the  sidewalk  on  the  easterly  side  of 


the  street,  bouncing  a  ball.  The  taxicab  driver 
was  going  northery  down  the  hill.  From  a  dis- 
tance of  more  than  tw^o  hundred  feet,  he  observed 
the  children  approaching,  bouncing  the  ball  on  the 
sidewalk,  which  is  flush  with  the  curb  on  that 
side  of  the  street.  There  was  no  other  traffic  on 
the  street.  A  car  was  parked  against  the  right- 
hand  curb,  according  to  the  driver's  testimony 
about  midway  between  him  and  the  children, 
when  he  first  saw  them.  The  ball  bounded  out 
on  the  street,  rolled  across  it  to  the  west  and 
down  the  hill  towards  the  north,  the  direction  the 
taxicab  was  being  driven.  Marjorie  ran  after  the 
ball.  The  taxicab  driver,  travelling  down  the  hill 
at  a  speed  of  from  thirty  to  forty  miles  an  hour, 
took  the  thread  of  the  street  to  pass  the  parked 
auto  and  continued  that  course  until,  an  appre- 
ciable distance  beyond  the  parked  car,  estimated 
by  some  of  the  witnesses  thirty  or  forty  feet,  he 
veered  to  the  left  and  ran  over  the  girl  at,  near, 
or  on  the  curb  on  the  west  side  of  the  street,  at 
a  point  about  sixty  feet  from  where  he  left  the 
thread  of  the  street ;  and  after  striking  the  child, 
the  taxicab  continued  on  over  the  sidewalk  down 
an  embankment  on  to  private  property,  on  the 
west  side  of  the  west  sidewalk.  The  speed  limit 
for  automobiles  at  the  point  in  question  was 
twenty  miles  an  hour,  imder  both  the  state  law 
and  an  ordinance  of  the  city. 

"  (1)  The  jury  was  instructed  in  effect  that,  if 
they  found  the  child  was  negligent,  it  would  not 
defeat  the  right  of  the  father  to  recover,  if  such 
negligence  had  terminated  before  she  was  struck 
by  the  taxicab,  or  had  culminated  in  a  situation 
from  which  she  could  not  avoid  injury  by  the 
exercise  of  ordinary  care  without  the  coopera- 
tion and  care  on  the  part  of  the  driver,  and  that 


the  driver,  by  keeping  a  vigilant  lookout,  could 
have  seen  her  danger  in  time  to  have  avoided 
injury  by  the  exercise  of  reasonable  care  on  his 
part  by  stopping  his  car,  changing  his  course,  or 
taking  other  reasonable  precautions  warranted 
by  the  circumstances,  and  that  he  negligently 
failed  to  keep  such  lookout  or  to  exercise  such 
care.  This  instrction  is  complained  of.  Whether 
the  instruction  as  given  is  abstractly  correct  or 
not  under  the  circumstances,  it  can  not  be  said 
to  have  possibly  prejudiced  the  rights  of  the 
appellants,  in  view  of  the  fact  that  the  taxicab 
driver  did  actually  see  the  girl's  peril  prior  to, 
and  up  to,  the  time  of  the  injuiy,  and  in  view  of 
the  further  fact  that  there  was  credible  disinter- 
ested testimony  to  the  effect  that  the  child  had 
run  clear  across  the  street  to  the  gutter,  run 
along  it  as  though  she  were  after  a  ball,  picked 
up  something,  stood  up,  screamed  and  was 
struck."  (Pages  360,  361.) 

Scholz  V.  Leuer,  7  Wn.  (2d)  76,  109  P.  (2d) 
294. 

The  principal  question  involved  in  that  case  was 
whether  or  not  the  deceased  girl  came  within  the  pro- 
visions of  the  host-guest  statute  of  the  State  of  Wash- 
ington. None  of  the  issues  above  stated  were  in- 
volved in  that  decision. 

Scott  V.  Pacific  Power  <&  Light  Company, 
178  Wn.  647,  35  P.  (2d)  749. 

There  is  not  the  slightest  factual  similarity  between 
the  cited  case  and  the  base  at  bar.  We  quote  syllabus 
(1),  page  647: 


'^(1)  ELECTRICITY  (5)  —INJURIES  IN- 
CIDENT TO  PRODUCTION  OR  USE  —  DE- 
FECTS, ACTS,  OR  OMISSIONS  CAUSING 
INJURY  —  EVIDENCE  —  SUFFICIENCY. 

An  electric  company  maintaining  a  high  voltage 
wire  in  proximity  to  the  side  or  roof  of  a  build- 
ing, where  persons  in  the  pursuit  of  business  are 
liable  to  come  in  contact  with  it,  must  exercise 
the  highest  degree  of  care  to  avoid  injury;  and 
a  company's  negligence  is  a  question  for  the  jury 
were  it  maintained  an  miinsulated  high  tension 
wire  carrying  sixty-six  hundred  volts,  within  ten 
to  twenty  inches  from  the  side  of  the  building 
and  extending  twenty-four  to  thirty  inches  high- 
er than  the  edge  of  the  coping  on  the  roof,  which 
supported  iron  poles  used  for  advertising  pur- 
poses." 

Skeels  v.  Davidson,  18  Wn.  (2d)  358,  139  P. 
(2d)  301. 

Appellant  assumes  that  this  case  is  cited  as  author- 
ity for  the  proposition  that  the  damages  awarded  to 
appellee  were  not  excessive.  The  case  was  an  action 
for  malpractice.  Consequently,  none  of  the  three  is- 
sues above  referred  to  were  involved. 

It  will  thus  be  observed  that  Appellee  has  not  cited 
a  single  case  from  the  State  of  Washington  involving 
a  crossing  collision  which  justified  the  Trial  Court  in 
submitting  to  the  jury  the  three  issues  above  enu- 
merated. 


Appellant  now  discusses  the  cases  cited  by  Appellee 
from  other  jurisdictions. 

Bank  of  America  National  Trust  d  Savings 
Assn.  V.  Commissioner  of  Internal  Reve- 
nue, 126  F.  (2d)  48  (Ninth  Circuit). 

Western  National  Insurance  Co.  v.  LeClare, 
163  F.  (2d)  337  (Ninth  Circuit). 

United  States  v.  Gallagher,  151  F.  (2d)  556 
(Ninth  Circuit). 

These  cases  deal  with  the  question  involving  ap- 
pellate procedure  and  in  no  wise  touch  the  three  issues 
above  referred  to. 

Cashatt  v.  Brown,  211  North  Carolina  367, 
190  S.  E.  480. 

The  factual  distinction  between  the  cited  case  and 
the  case  at  bar  is  shown  by  Syllabus  1 : 

"In  action  against  railroad  for  death  caused 
by  train  striking  deceased's  automobile,  evidence 
that  deceased  was  riding  about  five  miles  per 
hour  over  the  railroad  crossing,  and  because  of 
thick  underbrush  could  not  see  approaching  train 
which  gave  no  warning  of  its  approach,  that  be- 
cause of  lack  of  ballast  on  track  deceased's  au- 
tomobile stalled  on  the  track  held  sufficient  to 
take  the  question  of  negligence  and  proximate 
cause  to  the  jury  since  the  railroad  must  main- 
tain the  crossing  in  a  safe  condition." 

A  reading  that  case   discloses  that  the   defective 
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condition  of  the  crossing  caused  the  vehicle  to  stall. 
There  is  an  utter  absence  of  evidence  in  the  case  at 
bar  that  the  condition  of  Appellant's  crossing  caused 
the  truck  to  stall. 

Moore   v.   Atlantic  Line   Railroad   Co.,  201 
North  Carolina  26,  158  S.  E.  556. 

Counsel  for  Appellee  characterizes  this  decision  as 
being  *'a  case  in  point."  The  evidence  of  plaintiff  in 
that  case  showed  that  when  60  or  70  feet  from  the 
crossing,  the  driver  of  the  truck  stopped,  looked  and 
listened  and  saw  no  approaching  train;  that  within 
seven  or  eight  feet,  he  stopped,  looked  and  listened 
and  saw  no  train,  though  his  vision  up  the  track  was 
one-third  of  a  mile.  The  evidence  for  the  plaintiff 
further  disclosed  that  the  driver  and  occupant  of  the 
truck  were  strangers  to  the  crossing  in  question. 

Cunningham  v.  Thompson,  277  S.  W.   (2d) 
602  (Mo.). 

This  case  involved  the  application  of  the  humani- 
tarian doctrine,  which  is  in  effect  in  Missouri,  but 
never  applied  in  the  State  of  Washington.  Appellee's 
counsel  quotes  a  portion  of  an  unfinished  sentence 
lifted  from  that  decision  on  page  610  thereof  (Ap- 
pellee's Brief,  page  11). 


"In  this  case  defendant's  employees  testified 
they  did  not  see  plaintiff  approach  the  crossing. 
Of  course,  the  jury  was  not  obliged  to  believe  the 
employees'  testimony  ..." 

The  unfinished  portion  of  the  sentence  reads  as 
follows : 

"that  they  could  not  see  plaintiff's  approach 
because  of  steam  and  smoke ;  and  the  resultant  in- 
ference would  be  that  they  were  not  looking.  Now 
the  fact,  as  such,  that  the  employees  were  not 
looking  was  immaterial  as  tending  to  prove  any 
essential  element  of  a  humanitarian  rule  case; 
but  Instruction  No.  1  (and  Instruction  No.  2)  is 
so  framed  as  to  make  such  fact,  if  inferred,  a 
causative  factor  in  these  humanitarian  submis- 
sions." 

A  judgment  in  favor  of  the  plaintiff  based  upon  a 
verdict  of  the  jury  in  the  cited  case  was  reversed  by 
the  Supreme  Court  of  Missouri  because  of  error  in 
instructions  involving  allegations  of  primary  negli- 
gence on  the  part  of  the  defendant  and  also  the  sub- 
mission of  the  humanitarian  doctrine. 

Appellee  places  great,  if  not  complete,  reliance  upon 
the  speed  tape  (defendant's  Exhibit  36)  as  justifica- 
tion for  the  submission  of  the  doctrine  of  last  clear 
chance.  On  page  7  of  Appellee's  Brief  is  found  this 
statement : 

"When  sixty  miles  per  hour  was  reached,  the 
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acceleration  was  arrested  by  a  service  application 
of  the  brakes,  and  the  speed  of  sixty  miles  per 
hour  was  maintained  for  one-half  mile.  At  that 
time,  which  was  one-half  mile,  or  two  thousand 
six  hundred  forty  feet,  west  of  the  O'Xeill  cross- 
ing, the  service  application  was  released,  the 
train  accelerated  to  sixty-four  miles  per  hour 
and  maintained  that  speed  undiminished  hy 
any  type  of  hrahing — service,  emergency  or  oth- 
erwise— (italics  supplied)  to  the  point  of  impact 
vdth  the  truck,  immediately  after  which  the  speed 
started  dropping  off  to  zero  miles  per  hour,  and 
stopped  at  a  distance  of  about  one-fourth  of  a 
mile  from  the  crossing." 

There  is  no  reference  to  any  portion  of  the  Tran- 
script of  Record  justif\T.ng  the  italicized  portion  of 
Appellee's  statement.  It  would  seem  to  be  asserted 
that  no  brake  application  of  any  kind  or  character 
was  made  in  a  distance  of  2640  feet  west  of  the  cross- 
ing and  not  until  the  point  of  impact.  If  this  be  true, 
it  is  a  clear  distortion  of  the  testimony  of  defendant's 
expert,  Joseph  Gaynor.    He  testified  as  follows: 

"Q.  Now,  does  that  exhibit  indicate  anything 
about  whether  brakes  were  or  were  not  applied? 

(Testimony  of  Joseph  F.  N.  Graynor.) 

"A.  It  does,  it  shows  what  they  were  speaking 
about  here  at  some  point.  Well,  you  can  take  it 
from  here  (indicatmg),  the  speed  is  going  on  up 
here,  but  instead  of  going  up  and  reaching  64  at 
a  point  up  here — 
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**Q.  When  you  say  'a  point  up  here,'  what 
are  you  pointing  to? 

"A.  Well,  it  would  reach  64  miles  an  hour,  to 
reach — I  will  call  that  terminal  speed,  because 
that  is  the  maximum  speed  it  made — it  would 
have  reached  teiTninal  speed  over  here,  say  a 
quarter  of  a  mile  farther  than  it  did  if  a  brake 
application  had  not  been  made  to  hold  that  ac- 
celeration down,  and  it  was  a  sei^iee  application 
because  it  only  changed  the  slope  of  the  curve 
slightly.  Then  at  this  point  (indicating)  it  shows 
that  an  emergency  braking  began.  (515) 

"Q.  When  you  say  'at  this  point,'  where  is 
that  with  reference — 

''A.  That  point  is  right  on  that  crossing,  on 
mile  post  4:75,  retardation  begins  and  it  stops 
at  mile  post  5,  about  a  quarter  of  a  mile  beyond 
the  crossing. 

''Q.  In  other  words,  it  began  really  to  take 
hold  at  that  point,  is  that  what  you  mean? 

"A.  It  took  liold  at  the  crossing,  yes,  sir." 
(Italics  supplied.)    (Tr.  page  440,  441,  Vol.  2.) 

Again  in  the  Transcript,  the  same  witness  testi- 
fied as  follows: 

"Q.  Have  you  an  opinion  as  to  what  the  av- 
erage reaction  time  is  of  the  average  engineer  in 
making  an  emergency  stop  such  as  was  made  un- 
der the  conditions  here  existing? 

"A.     Yes. 

Mr.  Etter:  I  think  that  is  all  right.  y 
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*'A.     I  have  timed  many  of  my  own  men. 

"Q.  (By  Mr.  McKevitt)  :  Well,  what  is  the 
average  reaction  time? 

"A.  Average  time  for  a  man  to  go  after  that 
brake  valve,  that  is,  just  the  motion  of  going  for 
it,  and  tripping  it,  is  just  about  a  second,  and  I 
put  a  stop  watch  on  to  check  them.  (525.) 

"Q.  Then  after  he  throws  that  lever  into  full 
emergency,  is  there  anything  else  that  could  have 
been  done  on  that  date  to  stop  that  train? 

*'A.     Not  a  thing. 

"Q.     Now,  what  other  element  or  lag  is  there? 

"A.  There  is  a  lag  known  as  the  braking  lag, 
equipment  lag. 

"Q.     Explain  that  to  the  Court  and  jury. 

"A.  Equipment  lag,  the  brake  system  is  a 
series  of  charged-up  cylinders  charged  up  from 
the  train  line  or  brake  pipe,  and  in  making  an 
emergency  application,  the  air  that  is  in  this 
brake  pipe  has  to  be  gotten  rid  of  first,  and  as 
it  does,  then  the  triple  valves  on  the  cars  or  con- 
trol valves  move  to  let  the  stored  air  under  each 
car  as  auxiliary  reservation  go  into  the  brake 
cylinder  and  push  it  out  against  the  wheel. 

"Q.  And  in  order  to  get  full  braking  appli- 
cation, do  you  have  to  get  it  on  every  wheel  on 
the  engine  and  on  every  car? 

*^A.    That's  right. 
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*'Q.  And  on  the  number  of  wheels  shown  on 
these  diagrams  that  are  in  here,  isn't  that  true? 
Your  answer  is  yes? 

^^A.    Yes. 

**Q.    Wliat  is  that  time  element? 

"A.  That  time  element  by  actual  stop  watch 
test  will  run  (526)  from  three  to  three  and  a  half 
seconds. 

''Q.  In  other  words,  do  I  understand  you  to 
mean  by  that  that  after  the  full  application  is 
made  and  before  you  got  full  application,  three 
to  three  and  a  half  seconds  elapses? 

"A.  Yes,  sir,  whatever  speed  the  train  is  do- 
ing, it  will  proceed  for  about  three  to  three  and 
a  half  seconds  before  braking  becomes  effective." 
(Tr.  449,  450,  451.) 

We   now   quote   from   page    12   of   Appellee's 
Brief : 

"In  the  case  at  hand  the  jury  was  in  no  way 
obligated  to  believe  all  that  to  which  Scobee  (En- 
gineer) testified.  They  could  well  have  believed 
that  he  did  see  the  approach  of  the  truck  and  did 
make  a  service  application  of  the  brakes,  as  he 
so  testified.  They  could  likewise  have  believed 
that  he  was  mistaken  in  his  estimate  of  his  posi- 
tion when  he  saw  the  girl  and  made  the  appli- 
cation. 

"They  could  have  rejected  his  testimony  that 
he  was  at  that  moment  nine  hundred  to  one  thou- 
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sand  feet  away  from  the  crossing  and  accepted 
the  testimony  of  tJie  speed  tape  which  placed  him 
at  that  moment,  a  mile  away  from  the  crossing. 
(Italics  supplied.)  The  jury  may  have  believed 
Scobee  when  he  said  he  watched  the  truck  and 
when  it  paused  or  stopped  at  the  crossing  he  re- 
leased the  service  application  of  the  brake,  and, 
by  the  same  token  believed  the  speed  tape  when 
it  placed  the  train  two  thousand  six  hundred 
forty  feet  away  from  the  crossing  at  the  instant 
the  service  application  of  braking  was  released. 
If  such  were  the  facts  accepted  by  the  jury,  it 
it  would  make  no  real  difference  whether  the  girl 
saw  the  train,  couldn't  see  the  train  or  was  ob- 
livious to  the  train  (possibilities  which  the  death 
of  the  girl  bars  us  now  from  ever  knowing),  since 
in  any  event  she  would  have  had  ample  time  to 
get  across  the  track  had  she  not  stalled  thereon. 
It  seems  apparent  that  reasonable  minds  could 
find  a  total  lack  of  contributory  negligence  in 
the  act  of  attempting  to  drive  a  panel  truck 
across  a  railroad  track  with  a  train  approaching 
one-half  mile  away." 

Appellee  does  not  attempt  to  place  the  position  of 
the  truck  when  the  train  was  one  mile  from  the  cross- 
ing. Is  it  to  be  inferred  that  the  truck  was  stalled  on 
the  crossing  with  the  train  five  thousand  two  hun- 
dred eighty  feet  distant  therefrom?  If  this  be  so, 
then  she  must  have  remained  in  the  truck  for  nearly 
a  full  minute  before  she  attempted  to  escape  there- 
from. As  pointed  out  in  Appellent's  Opening  Brief, 
the  engineer  testified  under  examination  by  Appellee's 
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counsel  that  when  he  first  saw  the  truck  it  was  twen- 
ty-five feet  from  the  crossing  (Tr.  253).  While  coun- 
sel has  drawn  certain  conclusions  from  the  speed  tape, 
they  have  not  attempted  to  estimate  the  time  this  girl 
remained  in  the  truck  after  it  had  stalled  upon  the 
crossing  and  with  an  approaching  train  in  plain  view. 
How  long  was  this  truck  stalled  on  the  track  under 
Appellee's  theory  —  sixty  seconds'?  Fifty?  Forty? 
Thirty?  Perhaps  counsel  will  enlighten  the  Court  on 
these  questions  in  oral  argument.  If  she  remained  in 
that  truck  in  an  attempt  to  get  it  off  the  crossing  for 
any  of  the  periods  of  time  above  referred  to,  then 
the  doctrine  of  last  clear  chance  could  have  no  appli- 
cation. Support  for  this  proposition  is  found  in  one 
of  the  cases  cited  in  Appellee's  Brief  Moore  v.  At- 
lantic Coast  Line  Railroad  Co.  (supra).  At  page  558, 
paragraphs  10  and  11  of  that  decision,  is  found  this 
language : 

"If  he  and  his  father  closed  their  eyes  to  ex- 
isting conditions,  as  if  hoodwinked  or  blinded, 
and  negligently  awaited  results,  the  recovery  of 
damages  should  be  denied,  because  in  that  event 
their  negligence,  concurring  with  that  of  defend- 
ant to  the  last  moment,  would  eliminate  the  doc- 
trine of  defendant's  last  clear  chance." 

This   is   but   another   way   of   saying   that   where 
plaintiff  and  defendant  have  an  equal  opportunity  of 
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avoiding  a  collision,  the  doctrine  of  last  clear  chance 
does  not  apply.  Citation  of  authority  for  such  an 
obvious  proposition  is  hardly  necessary.  Of  course, 
the  assumption,  if  such  it  be,  that  the  truck  was  stall- 
ed on  the  crossing  for  any  of  the  periods  of  time 
above  mentioned,  or  for  any  period  of  time  in  excess 
of  that  testified  to  by  the  engineer  and  the  fireman, 
is  in  no  wise  supported  by  direct  testimony,  nor  are 
there  any  facts  in  the  record  from  which  the  legiti- 
mate inference  can  be  drawn  that  it  was  stalled  on 
the  crossing  for  any  period  of  time  in  excess  of  that 
testified  to  by  the  engineer  and  fireman.  Appellant 
again  re-emphasizes  the  undeniable  fact  pointed  out 
in  its  Opening  Brief  that  the  only  eye  witnesses  to 
the  approach  of  this  truck  to  the  crossing  and  the 
conduct  of  its  driver  were  the  engineer  and  the  fire- 
man. 

CONCLUSION 

In  conclusion,  Appellant  respectfully  submits  that 
the  judgment  of  the  District  Court  entered  upon  the 
verdict  of  the  jury  should  be  reversed  and  the  action 
dismissed.    This,  for  the  following  reasons: 

(1)  There  is  no  evidence  of  a  substantial  charac- 
ter or  probative  value  that  the  condition  of  the  cross- 
ing was  a  proximate  cause  of  the  accident. 
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(2)  There  is  no  evidence  of  a  substantial  charac- 
ter or  probative  value  that  the  failure  to  give  the 
full  statutory  crossing  whistle  was  a  proximate  cause 
of  the  accident. 

(3)  The  doctrine  of  last  clear  chance  is  not  appli- 
cable for  the  reason  that  the  evidence  failed  to  dis- 
close that  the  driver  of  the  truck  was  in  a  position  of 
inescapable  peril  or  that  she  was  oblivious  to  it. 
{Deere  v.  Southern  Pacific  Co.,  123  Fed.  (2d)  438) 
(Ninth  Circuit).  (Appellant's  Opening  Brief,  page 
57.) 

Respectfully  submitted, 

McKEVITT,  SNYDER  &  THOMAS 
Francis  J.  McKevitt 
Hart  Snyder 
Joseph  L.  Thomas 

711  Old  National  Bank  Building 
Spokane,  Washington 

Attorneys  for  Appellcmt. 
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United  States  District  Court,  Southern  District  of 
California,  Central  Division 

Ci\dl  Action  No.  12044-HW 

H.  S.  ANDERSON,  JR., 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT  FOR  RECOVERY  OF  FEDERAL 
INCOME  TAX  AND  INTEREST  FOR  THE 
CALENDAR  YEAR  1943  AND/OR  FOR 
THE  CALENDAR  YEAR  1944 

Plaintiff  complains  of  the  Defendant  and  for 
cause  of  action  alleges: 

I. 

This  action  arises  under  the  Internal  Revenue 
Laws  of  the  United  States  and  Particularly  Section 
23  of  the  Internal  Revenue  Code. 

11. 

The  plaintiff  is  an  individual  residing  at  737 
Sarbonne  Road,  Bel-Air,  Los  Angeles  24,  Califor- 
nia, which  is  within  the  Sixth  Collection  District, 
State  of  California,  and  within  the  Southern  Judi- 
cial District  of  California,  Central  Division. 

III. 

The  defendant  is  a  corporation  sovereign  and 
body  politic.  The  taxes  and  interest  for  the  recovery 
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of  which  this  action  is  brought  were  paid  to  and 
collected  by  Harry  C.  Westover,  who  was,  at  the 
time  of  such  payment  and  collection,  the  duly  ap- 
pointed, qualified  and  acting  Collector  of  Internal 
Revenue  in  and  for  said  Sixth  Collection  District 
of  the  State  of  California.  Said  Harry  C.  West- 
over  is  not  in  office  as  Collector  of  Internal  Revenue 
at  the  time  this  action  is  commenced. 

IV. 

No  action  upon  the  claims  herein  referred  to, 
other  than  as  herein  set  forth,  has  been  taken  l^ef ore 
the  Congress  or  any  of  the  departments  of  the 
United  States  or  in  any  court;  no  assignment  or 
transfer  of  said  claims  has  been  made;  the  plain- 
tiff is  entitled  to  the  amount  herein  claimed  from 
the  defendant;  and  there  is  no  just  credit  or  off-set 
against  said  claims  which  is  known  to  the  plaintiff. 

V. 

Harold  S.  Anderson,  Sr.,  died  on  December  27, 
1941.  Prior  to  and  on  the  date  of  his  death  he  was 
a  member  of  a  co-partnership  consisting  of  himself 
and  his  son,  H.  S.  Anderson,  Jr.,  in  which  Harold 
S.  Anderson,  Sr.,  the  decedent,  owned  a  75%  inter- 
est and  H.  S.  Anderson,  Jr.,  owned  a  25%  interest. 
The  business  of  said  co-partnership  consisted  of 
subsistence  contracting  work  (feeding  and  housing 
defense  workers)  and  was  conducted  in  the  States 
of  California  and  Nevada  under  the  name  of  "H.  S. 
Anderson."  Prior  to  and  on  the  date  of  his  death 
said  Harold  S.  Anderson,   Sr.,  the  decedent,  was 
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also  a  member  of  a  co-partnership  consisting  of  him- 
self and  the  Anderson  sons,  in  which  Harold  S. 
Anderson,  Sr.,  owned  a  40%  interest,  Robert  W. 
Anderson  owned  a  30%  interest,  John  Hardy  An- 
derson owned  a  20%  interest,  and  H.  S.  Anderson, 
Jr.,  owned  a  10%  interest.  This  co-partnership  was 
engaged  in  similar  activities  within  the  territory  of 
Alaska  under  the  name  of  "Anderson  Brothers 
Supply  Company  of  Alaska."  Controversies  de- 
veloped between  some  of  the  heirs  of  said  Harold 
S.  Anderson,  Sr.,  and  the  surviving  member  and 
members  of  the  co-partnerships  heretofore  referred 
to,  which  resulted  in  the  execution  of  a  settlement 
agreement  dated  December  11,  1942,  which  was 
approved  by  the  Probate  Court  of  the  County  of 
Los  Angeles. 

VI. 
Under  the  terms  of  said  settlement  agreement, 
H.  S.  Anderson,  Jr.,  as  the  surviving  partner  of  the 
partnership  known  as  "H.  S.  Anderson,"  agreed  to 
pay  into  the  Estate  of  H.  S.  Anderson,  Sr.,  de- 
ceased, the  sum  of  $75,000.00,  representing  the 
agreed  fair  market  value  at  date  of  death  of  the 
decedent  of  his  interest  in  said  partnership,  and  to 
pay  into  the  Estate  further  sums  aggregating  $60,- 
565.80  as  set  forth  therein.  Under  the  terms  of  said 
settlement  agreement  H.  S.  Anderson,  Jr.,  Robert 
W.  Anderson  and  John  Hardy  Anderson,  as  the 
surviving  partners  of  the  partnership  known  as 
"Anderson  Brothers  Supply  Company  of  Alaska," 
agreed  to  pay  into  the  Estate  of  H.  S.  Anderson, 
Sr.,  deceased,  the  sum  of  $50,000.00,  representing 
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the  agreed  fair  market  value  at  date  of  death  of  the 
decedent  of  his  interest  in  said  Alaska  partnership. 

VII. 

On  December  23,  1942,  two  limited  partnerships 
were  formed.  One  of  them,  known  as  "H.  S.  Ander- 
son Co.,"  was  comprised  of  H.  S.  Anderson,  Jr., 
Robert  W.  Anderson,  and  John  Hardy  Anderson  as 
general  partners,  and  Ethel  Hamilton  Anderson 
and  Gloria  S.  Anderson  as  limited  partners.  Ethel 
Hamilton  Anderson  contributed  $7,500.00  to  the 
limited  partnership  and  became  the  owner  of  a  7.5% 
interest  therein.  Gloria  S.  Anderson  contributed 
$3,750.00  and  became  the  owner  of  a  3.75%  interest. 
H.  S.  Anderson,  Jr.,  acquired  a  42.5%  interest  in 
the  limited  partnership,  John  Hardy  Anderson  a 
25%  interest,  and  Robert  W.  Anderson  a  21.5% 
interest  therein.  In  an  agreement  dated  the  same 
date,  December  23,  1942,  coincidentally  with  the 
execution  of  the  foregoing  certificate  of  limited 
partnership,  the  three  general  partners  and  the  two 
limited  partners  agreed,  among  other  things,  that 
said  limited  partnership  should  carry  on  the  busi- 
ness of  the  former  partnership  known  as  ''H.  S. 
Anderson,"  and  assume  all  of  the  contracts,  debts 
and  obligations  of  said  former  partnership.  The 
second  limited  partnership  created  on  December  23, 
1942,  was  known  as  "Anderson  Brothers  Supply 
Company  of  Alaska."  Said  limited  partnership  was 
composed  of  H.  S.  Anderson,  Jr.,  with  a  25%  inter- 
est therein,  John  Hardy  Anderson,  with  a  33%% 
interest  therein,  and  Robert  W.  Anderson,  with  a 
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30%  interest  therein,  as  the  three  general  partners; 
and  Ethel  Hamilton  Anderson,  who  contributed 
$10,417.00  to  the  partnership  and  acquired  an  8%% 
interest  therein,  and  Gloria  S.  Anderson,  who  con- 
tributed $4,167.00  and  acquired  a  31/370  interest 
therein,  as  the  limited  partners.  In  an  agree- 
ment executed  the  same  date,  December  23,  1942, 
concidentally  with  the  formation  of  said  limited 
partnership,  the  general  and  limited  partners 
agreed,  among  other  things,  that  said  limited  part- 
nership should  carry  on  the  business  of  the  former 
partnership  known  as  "Anderson  Brothers  Supply 
Company  of  Alaska,"  and  assume  all  of  the  con- 
tracts, debts  and  obligations  of  said  former  partner- 
ship. 

VIII. 
Pursuant  to  the  terms  of  the  settlement  agree- 
ment and  said  agreements  executed  on  December 
23,  1942,  the  limited  partnership  of  "H.  S.  Ander- 
son Co.,"  did  pay  into  the  Estate  of  H.  S.  Ander- 
son, Sr.,  deceased,  the  total  amount  of  $135,565.80, 
of  which  $58,082.52  was  paid  prior  to  the  close  of 
the  calendar  year  1942,  and  the  balance  of  $77,- 
483.28  was  paid  during  the  calendar  year  1943 ;  and 
the  limited  partnership  of  "Anderson  Brothers 
Supply  Company  of  Alaska"  paid  into  the  Estate 
of  H.  S.  Anderson,  Sr.,  deceased,  the  sum  of  $50,- 
000.00,  of  which  $25,000.00  was  paid  prior  to  tie 
close  of  the  calendar  year  1942  and  the  balance 
of  $25,000.00  was  paid  during  the  calendar  year 
1943.  The  amounts  thus  paid  into  the  Estate  hy 
said   limited   partnerships   were    deducted    on    tlic 
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fiduciary  returns  filed  by  the  respective  partnerships 
for  the  years  1942  and  1943;  and  the  individual 
income  tax  returns  of  the  partners  for  the  years 
1942  and  1943  reflected  their  respective  proportion- 
ate shares  of  said  deductions. 


IX. 

The  Commissioner  of  Internal  Revenue  deter- 
mined that  said  payments  were  not  deductible  by 
the  partnerships  or  by  the  respective  individual 
partners  thereof;  and  by  virtue  of  said  determina- 
tion the  partners  paid  to  the  Collector  of  Internal 
Revenue  at  Los  Angeles,  California,  deficiencies  in 
income  tax  for  the  year  1943,  with  interest  thereon, 
as  follows  and  on  the  following  dates: 


Date 
of  Payment 
March  19, 1947 
March  19, 1947 
February  27, 1947 
February  27, 1947 
February  26, 1947 


Deficiency  Interest 

Partners                          Paid  Paid 

H.  S.  Anderson,  Jr $18,131.61  $3,179.40 

Ethel  H.  Anderson  ....  17,324.13  4,037.00 

Kobert  W.  Anderson  ..  11,780.51  2,016.24 

Gloria  S.  Anderson  ....     9,801.01  1,677.44 

John  H.  Anderson  30,733.04  5,259.98 

X. 

On  December  28,  1948,  each  partner  filed  with 
said  Collector  of  Internal  Revenue  a  claim  for 
refund  of  the  deficiency  paid  by  him  or  her  in  the 
respective  amounts  set  forth  above.  A  true  and 
correct  copy  of  said  claim  for  refund  filed  by  the 
plaintiff  herein  is  attached  hereto  as  "Exhibit  A'' 
and  made  a  part  of  this  complaint.  By  letter  dated 
August  29,  1949,  a  true  and  complete  copy  of  which 
is  attached  hereto  as  "Exhibit  B"  and  made  a  part 
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hereof,  the  Commissioner  of  Internal  Revenue  ad- 
vised the  plaintiff  by  registered  mail  of  the  dis- 
allowance in  full  of  said  claim  for  refund. 

XI. 

On  March  15,  1948,  each  partner  filed  with  said 
Collector  of  Internal  Revenue  a  claim  for  refund 
of  the  total  income  tax  paid  by  him  or  her  for  the 
calendar  year  1944,  upon  the  ground  that  if  the 
payments  made  by  the  said  limited  partnerships 
during  the  years  1942  and  1943,  as  heretofore  in 
Paragraph  VIII  alleged,  were  not  properly  deduct- 
ible for  those  years,  they  were  in  any  event  de- 
ductible by  the  limited  partnerships  and  the 
partners  thereof  in  1944,  when  said  limited  part- 
nerships were  terminated  and  dissolved.  Each  of 
said  limited  partnerships  was  terminated  and  dis- 
solved as  of  the  close  of  business  on  December 
31,  1943,  by  mutual  consent  and  agreement  of  all 
the  partners  thereof,  which  was  evidenced  by  their 
execution,  in  respect  of  each  partnership,  of  a 
"Cancellation  of  Certificate  of  Limited  Partner- 
ships," dated  June  30,  1944,  and  duly  recorded.  In- 
come taxes  paid  on  or  before  their  due  dates  by  the 
respective  partners  for  the  year  1944  were  as  fol- 
lows: 

1944  Income 
Partners  Taxes  Paid 

H.  S.  Anderson,  Jr $3,920.20 

Ethel  H.  Anderson  5,014.65 

Robert  W.  Anderson   1,416.77 

Gloria  S.  Anderson 2,039.92 

John  Hardy  Anderson 4,184.41 
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These  were  the  respective  amounts  of  refunds 
claimed  on  the  claims  for  refund  filed  on  March 
15,  1948,  as  aforesaid.  Said  claims  also  alleged 
that  if  the  payments  were  deductible  in  1944  not 
only  would  refunds  in  the  above  amounts  be  due, 
but  each  partner  would  be  entitled  to  a  carry-back 
loss,  which  would  entitle  him  or  her,  in  addition,  to 
a  refund  of  a  portion  of  the  deficiency  paid  for  the 
year  1943,  as  hereinabove  alleged.  A  true  and  cor- 
rect copy  of  said  claim  for  refund  for  the  year 
1944  filed  by  the  plaintiff  herein  is  attached  hereto 
as  ''Exhibit  C"  and  made  a  part  of  this  comjDlaint. 
By  letter  dated  May  19,  1949,  a  true  and  complete 
copy  of  which  is  attached  hereto  as  "Exhibit  D" 
and  made  a  part  hereof,  the  Commissioner  of  In- 
ternal Revenue  advised  the  plaintiff  by  registered 
mail  of  the  disallowance  in  full  of  said  claim  for 
refund  for  the  year  1944. 

XII. 

On  the  date  of  death  of  Harold  S.  Anderson,  Sr., 
December  27,  1941,  his  interests  in  the  physical 
assets  of  the  two  former  partnerships  known  as 
"H.  S.  Anderson"  and  "Anderson  Brothers  Supply 
Company  of  Alaska"  had  an  aggregate  value  not 
in  excess  of  $20,291.32,  as  shown  by  the  following 
combined  balance  sheets  of  said  partnerships  as  at 
December  31,  1941 : 


vs.  United  States  of  America  1 1 

H.  S.  Anderson 

and 

Anderson  Supply  Company  of  Alaska 

As  at  December  31,  1941 

Anderson 
Supply 
H.  S.  Anderson  Co.  of  Alaska 
75%  Interest    40%  Interest       Total 
Assets : 

Cash  in  Banks None  None 

Cash  Funds $     3,420.05     $     2,130.00     $     5,550.05 

Receivables   45,664.93        20,851.11        66,516.04 

Inventories 51,187.82        29,482.71        80,670.53 

Equipment  &  Warehouse 

After  Depreciation 16,430.87        45,886.58        62,317.45 

Deferred  Charges 862.55  1,743.75  2,606.30 

Sundry  Stocks  at  Cost — 

Of  Doubtful  Value 14,500.00  3,008.00        17,508.00 


Total  Assets $132,066.22     $103,102.15     $235,168.37 


Liabilities : 

Bank  Overdrafts $  22,252.67    $    5,308.50     $  27,561.17 

Notes  and  Accounts 

Payable   132,972.18  360.00       133,332.18 

Unredeemed  Scrip  1,691.50  111.35  1,802.85 


Total  Liabilities  $156,916.35     $     5,779.85     $162,696.20 


Net  Worth ($24,850.13)  $  97,322.30     $  72,472.17 


Interest  of  H.  S.  Anderson, 

December ($18,637.60)  $  38,928.92     $  20,291.32 

XIII. 

The  assets  of  substantial  value  for  which  the  pay- 
ments into  the  Estate  of  H.  S.  Anderson,  Sr.,  de- 
ceased, were  made  by  the  two  succeeding  limited 
partnerships  during  the  years  1942  and  1943,  re- 
ferred to  in  Paragraph  VIII  hereinabove,  consisted 
of  certain  contracts  which  were  being  negotiated 
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at  the  time  of  the  death  of  said  Harold  S.  Anderson, 
Sr.,  the  i^rincipal  contract  being  one  for  the  oper- 
ation and  maintenance  of  commissaries,  subsistence 
facilities  and  housing  accommodations  for  the  em- 
ployees of  Basic  Magnesium,  Inc.,  at  Roysen, 
Nevada,  situated  in  the  Nevada  desert  approxi- 
mately 16  miles  from  Las  Vegas.  Other  contracts 
were  for  the  operation  of  commissaries  at  certain 
Army  camps.  Said  contracts  produced  very  sub- 
stantial income  during  the  years  1942  and  1943,  and 
the  payments  made  by  the  two  lunited  partnerships 
into  the  Estate  of  H.  S.  Anderson,  Sr.,  deceased, 
were  made  in  recognition  of  the  decedent's  interest 
in  said  contracts  and  for  the  sole  purpose  of  en- 
abling the  limited  partners  to  receive  their  respec- 
tive shares  of  the  income  produced  as  a  result  of 
said  contracts.  Said  contracts  were  exhausted  and 
the  value  thereof  ceased  to  exist  by  the  close  of 
1943. 

XIV. 
The  payments  made  by  the  two  limited  partner- 
ships during  the  years  1942  and  1943,  in  the  amounts 
set  forth  above  in  Paragraph  VIII,  were  expenses 
paid  for  the  production  or  collection  of  income,  or 
for  the  management,  conservation  or  maintenance 
of  property  held  for  the  production  of  income, 
within  the  meaning  of  Section  23(a)(2)  of  the 
Internal  Revenue  Code,  and  as  such  were  properly 
deductible  for  purposes  of  the  Federal  income  tax. 

XV. 

In  the  alternative,  if  said  payments  are  properly 
to  be  capitalized,  they  should  be  amortized  or  depre- 


vs.  United  States  of  America  13 

ciated  over  the  period  of  the  useful  life  of  the 
property  acquired  thereby,  to-wit,  the  contracts, 
which  had  a  useful  life  only  during  the  years  1942 
and  1943,  and  thus  the  total  expenditures  should  be 
written  off  and  allowed  as  deductions  for  income  tax 
purposes  during  the  years  1942  and  1943. 

XVI. 

In  the  further  alternative,  if  said  payments  are 
properly  to  be  capitalized  and  if  amortization  or 
depreciation  deductions  are  not  to  be  allowed,  a 
loss  deduction  should  be  allowed  for  the  year  1943, 
when  the  value  of  the  contracts  became  exhausted, 
in  the  total  amount  of  the  1942  and  1943  payments, 
upon  the  ground  that  an  ordinary  loss  was  sustained 
in  a  transaction  entered  into  for  profit. 

XVII. 

In  the  further  alternative,  a  loss  deduction  in  the 
same  amount  should  be  allowed  for  the  year  1944. 
upon  the  cancellation  and  termination  of  said 
two  limited  partnerships,  and  a  loss  carry-back 
should  be  allowed  from  the  year  1944. 

XVIII. 

As  a  result  of  all  of  the  foregoing,  the  Commis- 
sioner's disallowance  of  the  claimed  deductions  for 
1942  and  1943  was  erroneous  and  illegal ;  as  a  result 
thereof  the  jDlaintiff  overpaid  his  Federal  income 
tax  for  the  year  1943  by  the  amount  of  the  deficiency 
paid  him  on  March  19,  1947  (to-wit,  $18,131.61  plus 
interest  in  the  sum  of  $3,179.40) ;  said  sum  has  not 
been  refunded  or  credited  to  plaintiff;  the  whole 


14  H.  S.  Anderson,  J'^'-,  €,t  al. 

thereof,  together  with  interest  thereon  as  provided 
by  law,  is  now  due  and  owing  to  plaintiff;  and  the 
defendant  has  erroneously  and  illegally  failed  and 
refused  to  allow  the  plaintiff's  claim  for  refund  and 
to  refund  to  plaintiff  the  said  sum. 

XIX. 

In  the  alternative,  the  plaintiff  overpaid  his 
Federal  income  tax  for  the  year  1944,  by  the  amount 
of  $3,920.20  and,  due  to  the  carry-back  of  a  loss 
from  1944,  he  also  overpaid  his  1943  income  tax 
liability  by  the  amount  of  $6,177.67 ;  said  sums  have 
not  been  refunded  or  credited  to  plaintiff ;  the  whole 
thereof,  together  with  interest  thereon  as  provided 
by  law,  are  now  due  and  owing  to  plaintiff ;  and  the 
defendant  has  erroneously  and  illegally  failed  and 
refused  to  allow^  the  plaintiff's  claims  for  refund 
and  to  refund  to  plaintiff  the  said  sums. 

Wherefore,  plaintiff  prays  for  judgment  against 
the  defendant  in  the  sum  of  $21,311.01,  plus  interest 
thereon  at  the  rate  of  6  percent  as  provided  by  law, 
or,  in  the  alternative,  in  the  sums  of  $3,920.20  for 
1944  and  $6,177.67  for  the  year  1943,  plus  interest 
thereon  at  the  rate  of  6  per  cent  as  provided  by 
law,  and  for  such  other  and  further  relief  as 
the  Court  may  deem  just  and  proper  in  the  prem- 
ises. 

Dated  August  1,  1950. 

MACKAY,  McGregor,  Reyn- 
olds &  BENNION, 
By  /s/  A.  CALDER  MACKAY, 

Attorneys  for  Plaintiff. 
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State  of  California, 
County  of  Los  Angeles — ss. 

H.  S.  Anderson,  Jr.,  being  duly  sworn,  says  that 
he  is  the  plaintiff  above-named ;  that  he  has  read  the 
said  complaint  and  knows  the  contents  thereof;  that 
the  same  is  true  of  his  own  knowledge  except  as  to 
those  matters  which  are  therein  stated  on  informa- 
tion and  belief,  and  as  to  those  matters  he  believes  it 
to  be  true. 

/s/  H.  S.  ANDERSON,  JR. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  August,  1950. 

[Seal]        /s/  MARY  E.  WHITTHORNE, 
Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  Commission  Expires  November  26,  1953. 

EXHIBIT  A 

Claim 

To  Be  Filed  With  the  Collector  Where  Assessment 

Was  Made  or  Tax  Paid 

Form  843,  Treasury  Department,  Internal  revenue 
Service    (Revised  July  1947.) 

The  collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on  the 
reverse. 

Collector's  Stamp  (Date  received)  :     [Blank] 
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[x]  Refund  of  Taxes  Illegally,  Erroneously,  or 
Excessively  Collected. 

f~|  Refund  of  Amount  Paid  for  Stamps  un- 
used, or  Used  in  Error  or  Excess. 

[]J  Abatement  of  Tax  Assessed  (not  applicable 
to  estate,  gift,  or  income  taxes). 

State  of  California, 
County  of  Los  Angeles — ss. 

Name  of  taxpayer  or  purchaser  of  stamps: 

H.  S.  Anderson,  Jr. 

Business  address :   

Residence:   737   Sarbonne   Road  Bel- Air,   Los 

Angeles  24,  California. 

The  deponent,  being  duly  sworn  acording  to  law, 
deposes  and  says  that  this  statement  is  made  on 
behalf  of  the  taxpayer  named,  and  that  the  facts 
given  below  are  true   and   complete: 

1.  District  in  which  return  (if  any)  was  filed: 
Sixth  California. 

2.  Period  (if  for  tax  reported  on  annual  basis, 
prepare  separate  form  for  each  taxable  year) : 
January  1,  1943  to  December  31,  1943. 

3.  Character  of  assement  or  tax:  Individual 
income  tax  and  victory  tax. 

4.  Amount  of  assessment,  $50,371.20;  dates  of 
payment  March  19,  1947.  ($18,131.61) 

5.  Date  stamps  were  purchased  from  the  Gov- 
ernment :     
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6.  Amount  to  be  refunded :  $18,131.61* 

7.  Amount  to  be  abated  (not  applicable  to  in- 
come, gift,  or  estate  taxes)  :  $ 

8.  The  time  within  which  this  claim  may  be 
legally  filed  expires,  under  section  322  of  In- 
ternal Revenue  Code  on  March  19,  1949. 

The  deponent  verily  believes  that  this  claim 
should  be  allowed  for  the  following  reasons: 

(See  Statement  Attached.) 

/s/  H.  S.  ANDERSON,  JR. 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  November,  1948. 

[Seal]        /s/  EDWARD  BOUMA,  JR., 

Notary  Public. 

My  commission  expires  June  1,  1951. 

I.  During  the  years  1942  and  1943  payments 
were  made  by  the  following  partnerships  pursuant 
to  a  contract  dated  December  11,  1942 : 

Partnerships                          1942  1943  Total 

H.  S.  Anderson  Co $  58,082.52  $  77,483.28  $135,565.80 

Anderson  Brothers  Supply 

Co.  of  Alaska 25,000.00  25,000.00  50,000.00 


$  83,082.52     $102,483.28     $185,565.80 


*Together  with  interest  paid  by  the  taxpayer  in 
the  sum  of  $3,179.40,  plus  interest  from  the  date  of 
overpayment  as  provided  by  law. 
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Such  payments  were  deducted  on  the  fiduciary 
returns  of  said  partnerships  for  the  respective 
years,  but  were  disallowed  as  deductions  by  Exam- 
ining Officer  Ralph  N.  Brown,  as  per  his  reports 
dated  December  26,  1946,  communicated  to  the 
partnerships  by  letters  dated  April  29,  1947 
(LA:R),  which  are  incorporated  herein  by  refer- 
ence. 

II.  Said  payments  were  allocated  among  the 
partners  of  said  partnerships  and  their  wives  in 
accordance  with  their  respective  interests,  and  by 
virtue  of  such  disallowances,  and  pursuant  to  re- 
ports of  Examining  Officer  Ralph  N.  Brown  dated 
December  26,  1946,  communicated  to  the  taxpayers 
by  letters  dated  April  29,  1947  (LA:R),  which 
likewise  are  incorporated  herein  by  reference,  the 
members  of  said  partnerships  and  their  wives  paid 
deficiencies  in  income  tax  for  the  calander  year 
1943,  plus  interest  thereon,   as   follows: 

Dates 
Taxpayers  Deficiency      Interest  of  Payment 

H.  S.  Anderson,  Jr $18,131.61  $3,179.40  March  19, 1947 

Ethel  H.  Anderson  ....  17,324.13  4,037.00  March  19, 1947 

Robert  W.  Anderson  ..  11,780.51  2,016.24  Febmary  27, 1947 

Gloria  S.  Anderson  ....     9,801.01  1,677.44  February  27, 1947 

John  H.  Anderson  30,733.04  5,259.98  February  26, 1947 

III.  The  theory  upon  which  said  payments  were 
disallowed  as  deductions  was  that  by  them  a  pur- 
chase was  made  of  the  interest  in  said  partnerships 
of  H.  S.  Anderson,  deceased,  or  his  estate.  The  only 
asset  of  any  consequence  owned  by  each  of  said 
partnerships  at  the  date  of  death  of  said  decedent 
was    a    contract,    which    was    exhausted    and    the 
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value  of  which  ceased  to  exist  by  the  close  of  1943. 
Furthermore,  the  partnership  interests  allegedly 
thus  acquired  were  terminated  and  ceased  to  exist 
as  of  January  1,  1944. 

IV.  The  partners  and  their  wives  file  claims  for 
refund  upon  the  ground  that,  if  the  Examining 
Officer  was  correct  in  capitalizing  said  payments, 
the  amounts  thus  capitalized  should  have  been  amor- 
tized or  depreciated  over  the  period  of  the  useful 
life  of  the  property  acquired  in  exchange  therefor, 
to-wit,  the  period  from  the  death  of  the  decedent  to 
December  31,  1943,  and  thus  the  total  expenditures 
should  be  written  off  as  deductions  during  the 
years  1942  and  1943.  A  proper  basis  and  method 
of  amortization  as  between  the  year  1942  and  1943 
is  the  amount  actually  expended  during  each  year, 
upon  the  authority  of  Associated  Patentees,  Inc., 
4  T.C.  979,  in  w^hich  the  Commissioner  has  acqui- 
esced, 1946-1.   C.B.  1. 

V.  In  the  alternative,  the  amounts  expended  are 
allowable  deductions  as  ordinary  and  necessary 
business  expenses  under  section  23(a)(1)  of  the 
Internal  Revenue  Code,  or  as  expenses  for  the  pro- 
duction of  collection  of  income  or  for  the  manage- 
ment, conservation,  or  maintenance  of  property 
held  for  the  production  of  income,  within  the  mean- 
ing of  section  23(a)(2)  of  the  Internal  Revenue 
Code 

IV.  In  the  further  alternative,  a  loss  deduction 
should  be  allowed  for  the  year  1943  (when  the  value 
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of  the  contracts  became  exhausted)  in  the  total 
amount  of  the  payments,  upon  the  ground  that  an 
ordinary  loss  was  sustained  in  a  transaction  entered 
into  for  profit. 

YII.  In  the  further  alternative,  a  loss  carry- 
back should  be  allowed  from  the  year  1944,  as  per 
the  claims  for  refund  filed  by  these  taxpayers  for 
the  year  1944  on  March  15,  1948. 

VIII.  Claimant  requests  and  demands  such 
further  or  additional  refund  or  refunds  as  may  now 
or  hereafter  appear  to  be  due  him  by  reason  of  the 
foregoing  or  on  acount  of  (a)  any  mistake  in  fact 
or  in  law  made  by  himself  or  any  officer,  clerk  or 
other  employee  of  the  United  States  Treasury  De- 
partment in  the  preparation,  amendment  and/or 
adjustment  of  his  said  return,  (b)  any  mistake  in 
the  payment  and/or  collection  of  the  tax  made  by 
any  person  designated  in  subdivision  (a)  of  this 
paragraph,  (c)  any  erroneous  or  illegal  requirement 
or  regulation  of  any  officer,  clerk  or  other  employee 
of  the  United  States  Treasury  Department,  (d) 
any  repealed  law,  whether  heretofore  or  hereafter 
repealed,  (e)  any  unconstitutional  law  whether 
heretofore  or  hereafter  declared  unconstitutional,  or 
(f)  any  other  act  or  matter  in  connection  with  the 
said  return,  whether  covered  by  the  foregoing  or 
not  so  covered. 

This  is  to  certify  that  the  undersigned  prepared 
the  foregoing  claim  for  refund  and  that  the  state- 
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ment  of  facts  therein  set  forth  is  from  information 
furnished  by  the  taxpayer,  which  the  undersigned 
believes  to  be  true. 

/s/  HUGH  G.  ARNOLD, 

Representative   of   Taxpayer, 
621  S.  Spring  St., 

Los  Angeles  14,  Calif. 

EXHIBIT  B 

Letter  of  L^.  S.  Treasury  Department 
Washington  25 

Aug.  29,  1949. 
Office  of 

Commissioner  of  Internal 
Revenue. 

Address  reply  to 

Commissioner  of  Internal 

Revenue. 

And  refer  to  IT:Cl:CC:Rej. 

Mr.  H.  S.  Anderson,  Jr., 
737  Sarbonne  Road,  Bel  Air, 
West  Los  Angeles  24,  California. 

Dear  Mr.  Anderson: 

In  re:     Claim  for  refund  of  $18,131.61  for 
the  year  1943. 

In  accordance  with  the  provisions  of  section  3772 
(a)(2)  of  the  Internal  Revenue  Code,  this  notice  of 
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disallowance  in  full  of  your  claim  or  claims  is  here- 
by given  by  registered  mail. 

By  direction  of  the  Commissioner: 

Very  truly  yours, 

E.  I.  McLARNEY, 

Deputy  Commissioner. 

EXHIBIT  C 

Claim 
To  Be  Filed  With  the  Collector  Where  Assessment 

Was  Made  Or  Tax  Paid 
Form  843 

Treasury  Department 
Internal  Revenue  Service 
(Revised  July  1947) 

The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on  the 
reverse. 

Collectors  Stamp  (Date  received)  :  [Blank] 

[X]  Refmid  of  Taxes  Illegally,  Erroneously, 
or  Excessively  Collected. 

□  Refmid  of  Amount  Paid  for  Stamps  Un- 
used, or  Used  in  Error  or  Excess. 

[]  Abatement  of  Tax  Assessed  (not  applicable 
to  estate,  gift,  or  income  taxes). 

State  of  California, 

County  of  Los  Angeles — ss. 

Name   of   taxpayer   or   purchaser   of   stamps: 
H.  S.  Anderson,  Jr., 
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Business  address :   

Residence:  737  Sarbonne  Road,  Bel  Air,  Los 
Angeles  24,  California. 

The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on 
behalf  of  the  taxpayer  named,  and  that  the  facts 
given  below  are  true  and  complete: 

1.  District  in  which  return  (if  any)  was  filed: 
Sixth  California. 

2.  Period  (if  for  tax  reported  on  annual  basis, 
prepare  separate  form  for  each  taxable  year) 
from:  January  1,  1944,  to  December  31,  1944. 

3.  Character  of  assessment  or  tax:  Individual 
income  tax. 

4.  Amount  of  assessment,  $3,920.20;  dates  of 
payment  March  15,  1945. 

5.  Date  stamps  were  purchased  from  the  Gov- 
ernment :     

6.  Amount  to  be  refunded :  $3,920.20 

7.  Amount  to  be  abated  (not  applicable  to  in- 
come, gift,  or  estate  taxes) :  $ 

8.  The  time  within  this  claim  may  be  legally 
filed  expires,  under  section  322(b)  of  Inter- 
nal Revenue  Code  on  March  15,  1948. 

The  deponent  verily  believes  that  this  claim 
should  be  allowed  for  the  following  reasons: 

(See  Statement  Attached.) 

/s/  H.  S.  ANDERSON,  JR., 
737  Sarbonne  Rd.  L.  A.,  24. 
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Subscribed  and  sworn  to  before  me  this  12th  day 
of  March,  1948. 

[Seal]        /s/  EDWARD  BOUjVIA,  JR., 

Notary  Public. 

My  Commission  Expires  June  1,  1951. 

I.  During  the  years  1942  and  1943  payments  were 
made  by  the  following  partnerships  pursuant  to  a 
contract  dated  December  11,  1942 : 

Pai'tnerships  1942 

H.  S.  Anderson  Co $  58,082.52 

Anderson  Brothers  Supply 

Co.  of  Alaska 25,000.00 


1943 

Total 

$  77,483.28 

$135,565.80 

25,000.00 

50,000.00 

$  83,082.52     $102,483.28     $185,565.80 

Such  payments  were  deducted  on  the  fiduciary  re- 
turns of  said  partnerships  for  the  respective  years, 
but  were  disallowed  as  deductions  by  Examining 
Officer  Ralph  N.  Brown,  as  per  his  reports  dated 
December  26,  1946,  communicated  to  the  partner- 
ships by  letters  dated  April  29,  1947  (LA:R),  which 
are  incorporated  herein  by  reference. 

II.  Said  payments  were  allocated  among  the 
partners  of  said  partnerships  and  their  wives  in 
accordance  with  their  respective  interests  and  by 
virtue  of  such  disallowances,  and  pursuant  to  re- 
ports of  Examining  Oi^icer  Ralph  N.  Brown  dated 
December  26,  1946,  communicated  to  the  taxpayers 
by  letters  dated  April  29,  1947  (LA:R),  which  like- 
wise are  incorporated  herein  by  reference,  the  mem- 
bers of  said  partnerships  and  their  wives  paid  de- 
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ficiencies  in  income  tax  for  the  calendar  year  1943, 
plus  interest  thereon,  as  follows: 

Dates 

Taxpayers                  Deficiencies  Interest  of  Paj-ment 

H.  S.  Anderson,  Jr $18,131.61  $3,179.40  March  19, 1947 

Ethel  H.  Anderson  ....  17,324.13  4,037.00  March  19, 1947 

Robert  W.  Anderson  ..  11,780.51  2,016.24  February  27, 1947 

Gloria  S.  Anderson  ....     9,801.01  1,677.44  February  27, 1947 

John  H.  Anderson 30,733.04  5,259.98  February  26, 1947 

III.  The  theory  upon  which  said  payments  were 
disallowed  as  deductions  was  that  by  them  a  pur- 
chase was  made  of  the  interest  in  said  partnerships 
of  H.  S.  Anderson,  deceased,  or  his  estate.  The  only 
asset  of  any  consequence  owned  by  said  partner- 
ships at  the  date  of  death  of  said  decedent  was  a 
contract,  which  was  exhausted  and  the  value  of 
which  ceased  to  exist  by  the  close  of  1943.  The  part- 
ners and  their  wives  intend  to  file  claims  for  refund 
of  taxes  paid  for  1942  and  1943  upon  the  ground 
that  they  are  entitled  to  amortize  said  payments 
over  the  life  of  said  contract  or  deduct  the  same  as 
expenses  or  as  a  loss  incurred  in  a  transaction 
entered  into  for  profit. 

lY.  The  partners  and  their  wives,  however,  re- 
spectively file  these  claims  for  1944  to  protect  their 
rights  upon  the  ground  that  in  any  event  the  part- 
nership interests  acquired  from  the  decedent  were 
terminated  and  ceased  to  exist  as  of  January  1,  1944, 
upon  the  termination  of  said  partnerships,  and  the 
amounts  paid  therefor  became  at  that  time  a  total 
loss  deductible  in  full  from  taxable  income,  and/or 
the  said  contract  became  wholly  worthless  during 
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1944.  On  their  returns  for  the  year  1944  the  part- 
ners and  their  wives  failed  to  deduct  their  respec- 
tive proportionate  shares  of  said  loss,  and  they 
therefore  make  claim  for  refund  on  account  thereof. 
The  allowance  of  such  a  deduction  to  each  partner 
and  his  wife  will  result  in  a  net  operating  loss, 
which  the  taxpayers  are  entitled  to  carry-back  to 
1942. 

V.  Claimant  requests  and  demands  such  further 
or  additional  refund  or  refunds  as  may  now  or 
hereafter  appear  to  be  due  him  by  reason  of  the 
foregoing  or  on  account  of  (a)  any  mistake  in  fact 
or  in  law  made  by  himself  or  any  officer,  clerk  or 
other  employee  of  the  United  States  Treasury  De- 
partment in  the  preparation,  amendment  and/or 
adjustment  of  his  said  return,  (b)  any  mistake  in 
the  payment  and/or  collection  of  the  tax  made  by 
any  person  designated  in  subdivision  (a)  of  this 
paragraph,  (c)  any  erroneous  or  illegal  requirement 
or  regulation  of  any  officer,  clerk  or  other  employee 
of  the  United  States  Treasury  Department,  (d)  any 
repealed  law,  whether  heretofore  or  hereafter  re- 
pealed, (e)  any  unconstitutional  law  whether  here- 
tofore or  hereafter  declared  unconstitutional,  or 
(f)  any  other  act  or  matter  in  connection  with  the 
said  return,  whether  covered  by  the  foregoing  or  not 
so  covered. 

This  is  to  certify  that  the  undersigned  prepared 
the  foregoing  claim  for  refund  and  that  the  state- 
ment of  facts  therein  set  forth  is  from  information 
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furnished  by  the  taxpayer,  which  the  undersigned 
believes  to  be  true. 

/s/  HUGH  G.  ARNOLD, 

Representative  of  Taxpayer, 
621  S.  Spring  St., 
Los  Angeles  14,  Calif. 

EXHIBIT  D 

Letter  of 

IT.  S.  Treasury  Department 

Washington  25 

May  19,  1949. 

Office  of 

Commissioner  of  Internal 

Revenue. 

Address  reply  to 
Commissioner  or  Internal 
Revenue. 
And  refer  to 
IT:Cl:CC:Rej. 

H.  S.  Anderson,  Jr., 

737  Sarbonne  Road,  Bel  Air, 

West  Los  Angeles   24,   California. 

In  re:     Claim  for  refund  of  $3,920.20  for 
the  year  1944. 

Dear  Mr.  Anderson: 

In  accordance  with  the  provisions  of  section  3772 
(a)  (2)  of  the  Internal  Revenue  Code,  this  notice  of 
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disallowance  in   full   of  your  claim   or   claims   is 
hereby  given  by  registered  mail. 
By  direction  of  the  Commissioner. 
Very  truly  yours, 

E.  I.  Mc  LARNEY, 

Deputy  Commissioner. 

[Endorsed]:     Filed  August  4,  1950. 


[Title  of  District  Court  and  Cause.] 

ANSWER 
Comes  now  the  defendant  in  the  above-entitled 
action  and  in  answer  to  plaintiff's  complaint  ad- 
mits, denies,  and  alleges: 

I. 

Admits  the  allegations  contained  in  Paragraphs  I, 
II  and  III. 

II. 

Denies  the  allegations  contained  in  paragraph  IV 
of  the  complaint,  except  that  defendant  admits  that 
no  action  upon  the  claims  therein  referred  to,  other 
than  as  set  forth  in  the  complaint,  has  been  taken 
before  the  Congress  or  any  of  the  Departments  of 
the  United  States  or  in  any  court;  and  that  no 
assignment  or  transfer  of  said  claims  has  been 
made. 

III. 

Admits  the  allegations  contained  in  paragraphs 
V  and  VI  of  the  complaint,  except  that  defendant 
denies  that  H.  S.  Anderson  agreed  to  pay  into  the 
estate  of  H.   S.  Anderson,   Sr.,   deceased,  further 
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sums   aggregating   $60,565.80   as   alleged   in   para- 
graph VI  of  the  complaint. 

IV. 

For  answer  to  the  allegations  contained  in  para- 
graph VII  of  the  complaint,  defendant  avers  that 
it  is  without  sufficient  information  to  form  a  belief 
as  to  the  tiTith  and  accuracy  of  the  allegations 
therein  contained  and  therefore  denies  them. 

V. 

Denies  the  allegations  contained  in  paragraph 
VIII  of  the  complaint,  except  that  defendant  admits 
that  the  amoimts  therein  mentioned  as  having  been 
paid  into  the  estate  by  said  limited  partnerships 
w^ere  deducted  on  the  fiduciary  returns  filed  by  the 
respective  partnerships  for  the  years  1942  and  1943. 

VI. 

Admits  the  allegations  contained  in  paragraph  IX 
of  the  complaint,  except  that  defendant  denies  that 
H.  S.  Anderson,  Jr.,  paid  interest  of  $3,179.40  on 
the  deficiency  of  income  tax  for  1943  in  the  amount 
of  $18,131.61,  and  that  the  deficiency  in  tax  and 
interest  thereon  was  paid  on  March  19,  1947,  as 
alleged;  and  also  denies  that  Ethel  H.  Anderson 
paid  interest  in  the  amount  of  $4,037.00  on  the  de- 
ficiency of  1943  income  tax  in  the  amount  of  $17,- 
324.13  and  paid  that  deficiency  and  interest  thereon 
on  March  19,  1947,  as  alleged.  Further  answering 
the  allegations  contained  in  i:)aragraph  IX  of  the 
complaint,  defendant  avers  that  upon  information 
and  belief  H.  S.  Anderson,  Jr.,  paid  interest  on  the 
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aforesaid  deficiency  of  $18,131.61  in  the  amount  of 
$3,103.24,  and  that  payments  on  account  of  said 
deficiency  and  interest  were  made  by  H.  S.  Ander- 
son, Jr.,  in  the  amounts  and  on  the  dates  as  follows : 
$5,000.00  on  February  26,  1947 ;  $15,332.59  on  March 
19,  1947;  $902.32  on  March  25,  1947;  and  $.06  by 
transfer  to  a  January  accoimt;  and  that  Ethel  H. 
Anderson  paid  interest  in  the  amount  of  $2,965.04 
on  the  aforesaid  deficiency  of  $17,324.13,  and  made 
payments  on  account  of  said  deficiency  and  interest 
in  the  amounts  and  on  the  dates  as  follows :  $5,000.00 
on  February  26,  1947,  and  $15,289.17  on  that  same 
date. 

VII. 
Admits  the  allegations  contained  in  paragraph  X 
of  the  complaint,  but  defendant  denies  each  and 
every  allegation  of  fact  contained  in  the  claim  for 
refund,  Exhibit  A,  referred  to  therein,  not  herein- 
before or  hereinafter  specifically  admitted. 

VIII. 

For  lack  of  sufficient  information  to  form  a  belief 
as  to  the  truth  or  accuracy  of  the  allegations  therein 
contained,  defendant  denies  the  allegations  con- 
tained in  paragraph  XI  of  the  complaint,  except 
that  defendant  admits  that  each  partner  on  March 
15,  1948,  filed  a  claim  for  refund  of  income  tax  paid 
by  him  or  her  for  the  calendar  year  1944,  and  that 
Exhibit  C,  referred  to  in  said  paragraph  of  the 
complaint,  is  a  true  copy  of  the  claim  for  refund 
filed  by  plaintiff,  and  that  exhibit  D  is  a  true  copy 
of  the  notice  of  rejection  of  said  refund  claim,  but 
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defendant  denies  each  and  every  allegation  of  fact 
contained  in  said  refund  claim  not  hereinbefore  and 
hereinafter  specifically  admitted. 

IX. 

Denies  each  and  every  allegation  contained  in 
paragraphs  XII,  XIII,  XIV,  XV,  XVI,  XVII, 
XVIII  and  XIX. 

X. 

Denies  each  and  eveiy  allegation  contained  in  the 
complaint  not  hereinbefore  specifically  admitted. 

Wherefore,  the  defendant  prays  judgment  against 
the  plaintiff,  dismissing  the  plaintiff's  complaint 
with  costs  and  disbursements  expended  by  this  de- 
fendant. 

ERNEST  A.  TOLIN, 

United  States  Attorney; 

E.  H.  MITCHELL,  and 
EDWARD  R.  McHALE, 

Assistants  United  States 
Attorney ; 

EUGENE  HARPOLE,  and 
FRANK  W.  MAHONEY, 

Special  Attorneys,  Bureau  of 
Internal  Revenue; 

/s/  E.  H.  MITCHELL, 

Attorneys  for  Defendant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:    Filed  January  10,  1951. 
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[Title  of  District  Court  and  Cause.] 

INTERROGATORIES  BY  DEFENDANT 
(Pursuant  to  Fed.  R.  Civ.  P.  Rule  33) 

To:  H.  S.  Anderson,  Jr.,  Plaintiff: 

The  defendant,  pursuant  to  Federal  Rules  Civil 
Procedure  Rule  33,  directs  you  to  answer  separately 
and  fully  in  writing  and  under  oath  the  following 
interrogatories  within  15  days  from  the  time  these 
interrogatories  are  served  upon  you : 

1.  Did  you  and  your  father,  Harold  S.  Ander- 
son, Sr.,  ever  enter  into  a  written  agreement  of 
partnership  for  the  carrying  on  of  subsistence  con- 
tracting work  in  the  States  of  California  or  Ne- 
vada ? 

2.  Were  there  ever  any  written  letters  or  memo- 
randa between  you  and  your  father  regarding  the 
conduct,  terms,  sharing  of  profits  of  a  subsistence 
contracting  business  in  the  States  of  California  or 
Nevada  % 

3.  Are  there  an}^  written  letters  or  memoranda 
of  agreement  between  you  and  your  father  now  in 
existence  for  the  carrying  on  of  a  partnership  for 
subsistence  contracting  work  in  the  States  of  Cali- 
fornia or  Nevada'? 

4.  Did  you  and  your  father  have  an  oral  part- 
nership agreement  for  the  purpose  of  carrying  on 
subsistence  contracting  business  in  the  States  of 
California  or  Nevada? 

5.  If  you  had  such  an  oral  contract,  as  referred 
to  in  question  4  hereinabove,  state  when  it  was  en- 
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tered  into,  who  was  present,  and  the  place  where 
made. 

6.  State  the  terms  of  said  oral  agreement,  if  any, 
and  in  particular,  the  following: 

(a)  The  capital  contributions  of  each  part- 
ner to  be  made. 

(b)  The  respective  duties  of  each  partner. 

(c)  The  agreement  as  to  sharing  of  profits 
between  partners. 

(d)  The  agreed  duration  of  the  partnership. 

(e)  The  agi'eement  as  to  division  of  part- 
nership assets  on  dissolution,  if  any. 

(f)  Whether  there  were  any  provisions  of 
the  oral  agreement  as  to  the  disposition  of  the 
partnership  assets  upon  the  termination  of  the 
partnership  whether  by  death  or  other  reasons. 

(g)  State  any  agreements  between  you  and 
your  father  as  to  the  interest  of  the  estate  of 
any  partner  in  the  earnings  of  the  partnership. 

7.  Did  the  copartnership  H.  S.  Anderson  also 
known  as  H.  S.  Anderson  Co.,  between  yourself  and 
your  father  file  a  certificate  of  fictitious  firm  name 
in  the  State  of  California'? 

8.  Did  the  copartnership  H.  S.  Anderson  also 
known  as  H.  S.  Anderson  Co.,  between  yourself  and 
your  father  file  a  certificate  of  fictitious  firm  name 
in  the  State  of  Nevada  ? 

9.  Did  said  copartnership  between  yourself  and 
your  father  enter  into  written  contracts  for  the 
carrying  on  of  subsistence  contracting  work  during 
the  years  1938,  1939,  1940  or  1941? 

10.  If  it  did  enter  into  any  written  contracts,  as 
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asked  under  the  previous  question,  state  the  names 
and  addresses  of  the  companies  or  corporations  with 
whom  the  copartnership  entered  into  contracts. 

11.  Did  said  copartnership  between  yourself  and 
your  father  enter  into  oral  contracts  with  any  com- 
panies, corporations  or  individual  proprietorships 
during  the  years  1938,  1939,  1940  or  1941  for  the 
carrying  on  of  subsistence  contracting  business  in 
the  States  of  California  or  Nevada? 

12.  If  your  answer  to  the  previous  question  is 
"yes,"  state  the  names  of  the  companies,  corpora- 
tions or  individual  proprietorships  with  which  such 
oral  contracts  were  made. 

13.  Did  John  Hardy  Anderson  contribute  any 
money,  real  property,  securities,  or  any  other  per- 
sonal property  to  the  partnership  formed  Septem- 
ber 23,  1942,  known  as  H.  S.  Anderson  Co.  ? 

14.  Did  Robert  W.  Anderson  contribute  any 
money,  real  property,  securities,  or  any  other  per- 
sonal property  to  the  partnership  formed  Septem- 
ber 23,  1942,  known  as  H.  S.  Anderson  Co.  ? 

15.  If  the  answer  to  either  questions  13  or  14  is 
"yes,"  state  the  details  of  the  contributions  to  the 
partnership  by  each  partner. 

16.  Who  was  the  attorney,  or  who  were  the  at- 
torneys, of  the  administrator  of  the  Estate  of  H.  S. 
Anderson,  Deceased? 

17.  Which  attorney,  or  attorneys,  represented 
you,  as  alleged  surviving  partner  of  the  partnership 
known  as  H.  S.  Anderson  Co.,  in  arriving  at  the 
settlement  agreement  alleged  in  paragraph  VI  of 
the  complaint? 
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18.  With  which  persons  did  you  ever  negotiate 
subsistence  contracting  agreements  in  the  States  of 
California  and  Nevada  prior  to  the  death  of  your 
father  ? 

19.  With  which  persons  did  you  ever  negotiate 
subsistence  contracting  agreements  in  the  State  of 
California  and  Nevada  after  the  death  of  your 
father  to  December  23,  1942  ? 

20.  With  respect  to  the  persons,  if  any,  you  have 
named  in  your  answers  to  questions  17,  18  and  19, 
state  their  respective  names  and  addresses  and  that 
of  their  employers. 

21.  Were  any  balance  sheets  of  H.  S.  Anderson, 
also  known  as  H.  S.  Anderson  Co.,  as  of  December 
27,  1941,  ever  prepared  by  your  accountants,  by 
accountants  for  the  firm  of  H.  S.  Anderson  Co., 
or  by  accountants  for  the  Estate  of  H.  S.  Anderson? 

22.  Were  any  balance  sheets  of  H.  S.  Anderson, 
also  known  as  H.  S.  Anderson  Co.,  as  of  December 
31,  1941,  ever  prepared  by  your  accountants,  by  ac- 
countants for  the  firm  of  H.  S.  Anderson  Co.,  or  by 
accountants  for  the  Estate  of  H.  S.  Anderson? 

23.  Were  any  balance  sheets  of  H.  S.  Anderson, 
also  known  as  H.  S.  Anderson  Co.,  as  of  December 
21,  1942,  ever  prepared  by  your  accountants,  by  ac- 
countants for  the  firm  of  H.  S.  Anderson  Co.,  or  by 
accountants  for  the  Estate  of  H.  S.  Anderson? 

24.  Were  any  balance  sheets  of  H.  S.  Anderson, 
also  known  as  H.  S.  Anderson  Co.,  as  of  December 
31,  1942,  ever  prepared  by  your  accountants,  by  ac- 
countants for  the  firm  of  H.  S.  Anderson  Co.,  or  by 
accountants  for  the  Estate  of  H.  S.  Anderson? 
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25.  Were  any  balance  sheets  of  Anderson  Bros. 
SujDply  Co.  of  Alaska,  as  of  December  27,  1941,  ever 
prepared  by  your  accountants,  by  accountants  for 
the  firm  of  H.  S.  Anderson  Co.,  or  by  accountants 
for  the  Estate  of  H.  S.  Anderson? 

26.  Were  any  balance  sheets  of  Anderson  Bros. 
Supply  Co.  of  Alaska,  as  of  December  31,  1941,  ever 
prepared  by  your  accountants,  by  accountants  for 
the  firm  of  H.  S.  Anderson  Co.,  or  by  accountants 
for  the  Estate  of  H.  S.  Anderson? 

27.  Were  any  balance  sheets  of  Anderson  Bros. 
Supply  Co.  of  Alaska,  as  of  December  21,  1942,  ever 
prepared  by  your  accountants,  by  accountants  for 
the  firm  of  H.  S.  Anderson  Co.,  or  by  accountants 
for  the  Estate  of  H.  S.  Anderson? 

28.  Were  any  balance  sheets  of  Anderson  Bros. 
Supply  Co.  of  Alaska,  as  of  December  31,  1942,  ever 
prepared  by  your  accountants,  by  accountants  for 
the  firm  of  H.  S.  Anderson  Co.,  or  by  accountants 
for  the  Estate  of  H.  S.  Anderson? 

29.  If  your  answer  to  any  of  the  questions,  21 
through  28,  was  "yes,"  state  in  each  instance  by 
whom  the  balance  sheets  were  prepared. 

30.  If  your  answer  to  any  of  the  questions,  21 
through  28,  was  "yes,"  state  for  whom  each  balance 
sheet  was  prepared. 

31.  When,  and  from  whom,  did  H.  S.  Anderson, 
Sr.,  acquire  Lots  65  and  QQ  in  the  Industrial  Center 
Tract  in  the  County  of  Los  Angeles,  State  of  Cali- 
fornia, as  per  map  recorded  in  Book  12,  Page  101 
of  maps,  in  the  office  of  the  County  Recorder  of 
said  county? 
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32.  What  consideration  was  paid  for  said  Lots 
65  and  66? 

33.  How  many  shares  of  Douglas  Oil  and  Re- 
fining Corp.  stock  stood  in  the  name  of  H.  S.  Ander- 
son at  the  date  of  his  death? 

34.  When,  and  from  whom,  did  H.  S.  Anderson, 
Sr.,  acquire  said  shares  of  Douglas  Oil  and  Refining 
Corp.  stock? 

35.  What  consideration  was  paid  for  the  said 
shares  of  Douglas  Oil  and  Refining  Corp.  stock? 

36.  What  is  the  legal  description  of  a  certain  oil 
lease  in  Ventura  County  referred  to  in  paragraph 
22  of  the  Agreement  dated  December  11,  1942? 

37.  When,  and  from  whom,  was  said  oil  lease, 
described  in  paragraph  22  of  said  Agreement  of 
December  11,  1942,  acquired? 

38.  What  consideration  was  paid  for  said  oil 
lease  in  Ventura  County? 

39.  How  many  shares  of  Puett  Starting  Gate 
Co.  stock  were  held  by  H.  S.  Anderson  at  the  date  of 
his  death? 

40.  When,  and  from  whom,  were  the  said  shares 
of  Puett  Starting  Gate  Co.  Stock  acquired  ? 

41.  What  consideration  was  paid  for  the  said 
shares  of  Puett  Starting  Gate  Co.  stock? 

42.  Were  there  separate  books  and  records  kept 
for  the  Anderson  Bros.  Supply  Co.  of  Nevada  apaii; 
from  the  H.  S.  Anderson  Co.  books  and  records? 

43.  Did  you,  as  surviving  partner  of  H.  S.  An- 
derson Co.,  contribute  any  assets  of  that  business  to 
the  new  limited  partnership  of  H.  S.  Anderson  Co., 
formed  December  23,  1942? 
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44.  If  your  answer  to  question  43  is  "yes,"  list 
all  the  assets  you  contributed  and  their  book  value 
as  shown  on  the  books  of  the  new  limited  partner- 
ship. 

45.  Were  any  written  agreements  of  dissolution 
of  the  limited  partnership  of  H.  S.  Anderson  Co. 
entered  into  besides  that  cancellation  of  certificate 
dated  June  30,  1944? 

46.  If  your  answer  to  question  45  is  "yes,"  set 
forth  the  titles  of  the  various  agreements  or  memo- 
randa entered  into,  the  dates  of  execution  and  the 
parties  who  executed  said  agreements  and  memo- 
randa. 

47.  Did  the  partners  in  the  partnership  known 
as  Anderson  Bros.  Supply  Co.  of  Nevada  ever  enter 
into  a  written  Articles  of  Partnership  ? 

48.  When  was  the  partnership  known  as  the 
"Anderson  Bros.  Supply  Co.  of  Nevada"  formed? 

49.  When  did  the  partnership  known  as  the 
"Anderson  Bios.  Supply  Co.  of  Nevada"  commence 
doing  business? 

50.  Did  the  partnership  known  as  the  Anderson 
Bros.  Supply  Co.  of  Nevada  ever  cease  doing  busi- 
ness? 

51.  If  your  answer  to  question  50  is  "yes,"  when 
did  it  cease  doing  business? 

52.  Was  the  partnership  referred  to  as  Ander- 
son Bros.  Supply  Co.  of  Nevada  ever  dissolved? 

53.  If  your  answer  to  question  52  is  "yes,"  when 
was  it  dissolved? 

54.  Did  the  partners  in  the  partnership  know  as 
Anderson  Bros.  Supply  Co.  of  Nevada  ever  enter 
into  a  written  Articles  of  Dissolution? 
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55.  State  in  detail  what  taxes  covering  what 
property  are  represented  by  the  deduction  of 
$4,203.63  shown  under  the  item,  "Property,  per- 
sonal and  real  estate"  in  "Taxes,  Schedule  C"  of 
the  partnership  return  of  income  for  H.  S.  Ander- 
son Co.  for  the  year  1944. 

56.  Did  you,  as  a  partner  in  the  firm  of  Ander- 
Bros.  Supply  Co.  of  Nevada,  file,  or  cause  to  be 
filed,  vdth  the  Collector  of  Internal  Revenue  in 
either  California  or  Nevada  one  or  more  United 
States  Partnership  Returns  of  income.  Form  1065, 
for  any  part  of  the  years  1941,  1942,  1943  or  1944? 

57.  If  your  answer  to  question  56  was  "yes," 
with  whom  were  they  filed  and  for  what  periods  ? 

58.  Were  you  the  only  administrator  of  the 
Estate  of  H.  S.  Anderson,  deceased,  Los  Angeles 
Superior  Court  No.  210180? 

59.  What  is  the  address  of  the  McNeill  Con- 
struction Co.? 

60.  With  whom,  if  anyone,  in  the  McNeill  Con- 
struction Co.  did  you  negotiate  subsistence  con- 
tracts ? 

61.  What  disposition  did  you  make  of  Lots  65 
and  66  in  the  Industrial  Center  Tract  in  the  County 
of  Los  Angeles,  State  of  California,  as  per  map 
recorded  in  Book  12,  page  101  of  Maps,  in  the  office 
of  the  County  Recorder  of  said  County?  (Give  de- 
tails, to  whom  sold,  or  conveyed,  price,  date,  recor- 
dation of  deeds.) 

62.  What  disposition  did  you  make  of  the  shares 
of  Douglas  Oil  and  Refining  Corp.  stock  which 
stood  in  the  name  of  H.  S.  Anderson  at  the  date  of 
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Ms  death?   (Give  details,  to  whom  sold  or  given, 
amounts  realized,  dates  of  disposition.) 

63.  What  disposition  did  you  make  of  the  shares 
of  Puett  Starting  Gate  Co.  stock  held  by  H.  S. 
Anderson  at  the  date  of  his  death*?  (Give  details, 
to  whom  sold  or  given,  amounts  realized,  dates  of 
disposition.) 

64.  What  disposition  did  you  make  of  the  oil 
lease  in  Ventura  County  which  stood  in  the  name  of 
H.  S.  Anderson  at  the  date  of  his  death?  (Give  de- 
tails, dates  of  conveyance,  to  whom  gi'anted,  as- 
signed, etc.,  recordation  data,  amounts  realized, 
dates  of  transactions.) 

65.  In  whose  custody  are  the  books  and  records 
of  the  Anderson  Bros.  Supply  Co.,  of  Nevada? 

66.  In  whose  custody  are  the  books  and  records 
of  the  copartnership  known  as  H.  S.  Anderson,  also 
known  as  H.  S.  Anderson  Co.  ? 

67.  In  whose  custody  are  the  books  and  records 
of  the  limited  partnership  known  as  the  H.  S.  An- 
derson Co.  covering  the  period  December  23,  1942 
to  June  30,  1944? 

68.  In  whose  custody  are  the  books  and  records 
of  the  Anderson  Bros.  Supply  Co.  of  Alaska? 

69.  In  whose  custody  are  the  boks  and  records 
of  the  partnerships  which  succeeded  those  limited 
partnerships  known  as  H.  S.  Anderson  Co.  and 
Anderson  Bros.  Supply  Co.  of  Alaska  ? 

70.  What  are  the  names  of  the  Copartnerships 
which  succeeded  the  limited  partnerships  known  as 
the  Anderson  Bros.  Supply  Co.  of  Alaska  and 
H.  S.  Anderson  Co.? 
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71.  Who  were  the  partners  in  the  partnership 
known  as  "Anderson  Bros.  Supply  Co.  of  Ne- 
vada"? 

72.  What  capital  contributions  did  the  partners 
in  Anderson  Bros.  Supply  Co.  of  Nevada  make  to 
that  partnership? 

73.  What  share  of  the  earnings  was  each  of  the 
partners  in  Anderson  Bros.  Supply  Co.  of  Nevada 
entitled  to  ? 

74.  Was  there  an  agreement  among  the  partners 
in  Anderson  Bros.  Supply  Co.  of  Nevada  as  to  the 
rights  of  the  various  partners  in  the  assets  of  that 
partnership  upon  the  dissolution  of  that  partner- 
ship? 

Dated:     This  13th  day  of  December,  1951. 

WALTER  S.  BINNS, 

United  States  Attorney; 

E.  H.  MITCHELL,  and 
EDWARD  R.  McHALE, 

Assistants  United  States 
Attorney ; 

EUGENE  HARPOLE,  and 
FRANK  W.  MAHONEY, 

Special  Attorneys,  Bureau  of 
Internal  Revenue ; 

/s/  EDWARD  R.  McHALE, 

Attorneys  for  Defendant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  December  13,  1951. 
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[Title  of  District  Court  and  Cause.] 

ANSWERS  TO  INTERROGATORIES 

Answer  of  plaintiff,  H.  S.  Anderson,  Jr.,  to  in- 
terrogatories served  on  him  by  defendant  on  De- 
cember 14,  1951 : 

1.  No. 

2.  To  the  best  of  my  knowledge  and  belief  there 
were  no  such  written  letters  or  memoranda.  How- 
ever, the  financial  statements  of  the  partnership, 
the  partnership  returns  filed  and  accepted,  and  the 
agreement  dated  December  11,  1942,  establish  the 
existence  of  the  partnership. 

3.  Same  answer  as  No.  2. 

4.  Yes. 

5.  Said  oral  partnership  agreement  was  entered 
into  approximately  January  1938,  at  737  Sarbonne 
Road,  Los  Angeles  24,  California,  and  there  were 
present  H.  S.  Anderson,  Sr.,  H.  S.  Anderson  Jr., 
Robert  W.  Anderson  and  John  H.  Anderson. 

6.  (a)  My  father  was  to  contribute  the  assets 
then  invested  in  the  business.  I  was  to  contribute 
services. 

(b)  The  duties  of  each  partner  were  similar.  I 
was  the  chief  accountant  for  the  business  and  also 
spent  more  time  in  the  field  as  Field  Supervisor 
than  did  my  father. 

(c)  The  profits  were  to  be  shared  75%  to  my 
father  and  25%  to  me. 

(d)  It  was  understood  that  the  partnership 
would  be  permanent. 
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(e)  It  was  understood  that  the  division  of  assets 
would  be  according  to  our  interests  in  the  profits. 

(f)  There  was  no  agreement  specifically  regard- 
ing sale  or  other  disposition  of  assets. 

(g)  There  was  no  agreement  with  respect  to  the 
interest  of  an  estate  in  the  partnership. 

7.  To  the  best  of  my  knowledge  it  did  not. 

8.  To  the  best  of  my  knowledge  it  did  not. 

9.  Yes. 

10.  McDonald  and  Kahn,  General  Contractors, 
Financial  Center  Building,  San  Francisco,  Califor- 
nia; San  Francisco  Women's  Clubhouse  Associa- 
tion; San  Francisco,  California  (for  work  at  the 
San  Francisco  Fair,  under  the  name  of  Van  Cater- 
ing) ;  California  Shipbuilding  Corporation,  Ter- 
minal Island,  California;  Camp  San  Luis  Obispo 
Post  Exchange,  San  Luis  Obispo,  California ;  Camp 
Roberts  Post  Exchange,  Camp  Roberts,  California; 
Basic  Magnesium,  Inc.  (Defense  Plant  Corpora- 
tion), Las  Vegas,  Nevada;  Hollywood  Turf  Club, 
Inglewood,  California;  Senator  Coffee  Shop,  Sena- 
tor Hotel,  Carson  City,  Nevada. 

11.  Yes. 

12.  Douglas  Aircraft  Co.,  Long  Beach,  Califor- 
nia. 

13.  I  assume  the  partnership  referred  to  in  this 
question  is  the  one  created  on  December  23,  1942. 
The  answer  to  the  question  on  this  assumption  is 

14.  Same  answer  as  No.  13. 

15.  During  1940  John  Hardy  Anderson  and 
Robert  W.   Anderson   advanced  to   the   California 
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partnership  the  sums  of  $7,196.32  and  $10,794.48, 
respectively,  out  of  their  profits  from  the  Alaska 
partnership.  During  1941  they  similarly  advanced 
to  the  California  pai-tnership  the  sums  of  $12,000.00 
and  $18,000.00,  respectively.  After  deducting  re- 
payments of  $95.25  and  $1,325.00  and  income  tax 
payments  for  their  accounts  in  the  sums  of  $437.84 
and  $531.37,  they  had  net  advances  in  the  California 
partnership  at  December  31,  1941,  in  the  sums  of 
$18,663.23  and  $26,938.11,  respectively.  These  funds 
remained  invested  in  the  business  of  the  California 
IDartnership  and  were  credited  to  the  capital  ac- 
counts of  John  Hardy  Anderson  and  Robert  W. 
Anderson  on  the  books  of  the  new  limited  Califor- 
nia partnership  created  December  23,  1942. 

In  addition,  the  business  of  the  former  CalifoiTda 
partnership  in  effect  was  conducted  by  me  as  sur- 
viving partner  and  the  estate  during  the  period 
from  December  27,  1941,  to  December  11,  1942 ;  and 
the  estate's  75%  share  of  net  profits  for  said  period 
was  $228,369.32,  which  profits  were  paid  into  the 
estate  and  distributed  to  the  heirs  before  the  close 
of  1942,  as  set  forth  in  the  agreement  dated  Decem- 
ber 11,  1942.  The  sum  of  $38,061.55  was  thus  dis- 
tributed to  each  of  John  Hardy  Anderson  and 
Robert  W.  Anderson,  representing  his  respective 
one-sixth  interest  as  an  heir  in  said  net  income;  he 
reported  said  sum  as  income  taxable  to  him  as  a 
distributee  of  the  estate ;  and  this  sum  was  invested 
by  each  of  them  in  the  new  limited  California  part- 
nership created  December  23,  1942. 

16.    Victor  Ford  Collins. 
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17.  Victor  Ford  Collins  and  A.  Calder  Mackay. 

18.  Jointly  with  my  father  I  negotiated  for  sub- 
sistence contracting  agreements  with  various  officers 
at  Camp  San  Luis  Obispo  Post  Exchange  (among 
them,  a  Major  Stone)  and  at  Camp  Roberts  Post 
Exchange ;  and  with  Howard  Mann,  General  Mana- 
ger for  McNeil  Construction  Company,  at  Las 
Vegas,  Nevada  (Basic  Magnesium,  Inc.,  job). 

19.  Howard  Mann,  General  Manager  for  McNeil 
Construction  Company;  Louis  Bean,  Defense  Plant 
Corporation,  Las  Vegas,  Nevada;  the  plant  mana- 
ger of  Douglas  Aircraft  Company,  Long  Beach, 
California;  William  Waste,  project  manager,  Cali- 
fornia Shipbuilding  Corporation,  Terminal  Island, 
California. 

20.  The  information  requested  in  this  question 
is  given  in  answers  No.  18  and  No.  19. 

21.  No. 

22.  Yes. 

23.  No. 

24.  Yes. 

25.  No. 

26.  Yes. 

27.  No. 

28.  Yes. 

29.  The  balance  sheets  referred  to  in  No.  22  and 
No.  24  were  prepared  by  Hugh  G.  Arnold,  5410 
Wilshire  Boulevard,  Los  Angeles  36,  California; 
and  those  referred  to  in  No.  26  and  No.  28  were  pre- 
pared by  Alfred  F.  Ohl. 

30.  Said  balance  sheets  were  prepared  for  the 
respective   partnerships. 
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31.  Said  property  was  acquired,  to  the  best  of 
my  knowledge,  in  1937  from  Pacific  Provision  Com- 
pany. 

32.  To  the  best  of  my  knowledge,  the  considera- 
tion for  said  property  was  cost  through  foreclosure 
in  the  sum  of  $5,071.70. 

33.  2,812  shares. 

34.  To  the  best  of  my  knowledge,  said  shares 
were  acquired  on  July  14,  1941,  from  George  W. 
Stratton. 

35.  To  the  best  of  my  knowledge,  $5,000.00,  or 
$1,778  per  share. 

36.  The  southeast  quarter  of  the  southwest 
quarter  and  Lot  6  of  Section  14,  Township  3  North, 
Range  23  West,  San  Bernardino  Base  and  Merid- 
ian. 

37.  By  assignment  dated  May  6,  1938,  from  Bill 
Davis. 

38.  To  the  best  of  my  knowledge,  $10.00. 

39.  20  shares. 

40.  To  the  best  of  my  knowledge,  said  shares 
were  acquired  from  the  Puett  Starting  Gate  Co. 
upon  original  issuance  in  1939. 

41.  To  the  best  of  my  knowledge,  $2,000.00. 

42.  The  Anderson  Bros.  Supply  Co.  of  Nevada 
was  merely  a  branch  or  di^dsion  of  H.  S.  Anderson 
Co.  A  separate  set  of  books  was  maintained  for  the 
Nevada  job. 

43.  Yes. 

44.  I  contributed  my  interest  in  the  following 
assets,  subject  to  the  following  liabilities  and  re- 
serves, as  shown  on  the  books  of  the  new  limited 
partnership : 
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Cash    $  21,742.59 

Accounts  Receivable  68,308.95 

Inventories    167,001.63 

Deferred  Charges   67,463.38 

Advances  to  other  partnerships....  79,601.39 

Inter-Job  Accounts 12,618.77 

Equipment  (net  after  depreciation)  228,857.38 

Investments  (cost)    12,071.70 

Total     $657,665.79 

Liabilities  and  Reserves $557,665.79 

45.  No. 

46.  Not  applicable. 

47.  The  Anderson  Bros.  Supply  Co.  of  Nevada 
was  not  a  separate  partnership,  but  was  merely  a 
special  trade  name  under  which  the  Nevada  job  was 
conducted  by  H.  S.  Anderson  Co.  Hence  there  were 
no  written  Articles  of  Partnership,  except  those 
forming  the  California  Partnership. 

48.  The  Anderson  Bros.  Supply  Co.  of  Nevada 
was  not  a  separate  partnership. 

49.  Negotiations  which  culminated  in  the  busi- 
ness carried  on  under  the  name  of  Anderson  Bros. 
Supply  Co.  of  Nevada  were  commenced  in  1941. 

50.  The  Anderson  Bros.  Supply  Co.  of  Nevada 
was  not  a  separate  partnership ;  but  as  a  job  of  the 
California  limited  partnership  created  December 
23,  1942,  it  ceased  doing  business  when  the  latter 
partnership  ceased  doing  business,  as  of  December 
31,  1943. 

51.  This  question  is  answered  in  No.  50  above. 
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52.  Anderson  Bros.  Supply  Co.  of  Nevada,  since 
it  never  existed  as  a  separate  partnership,  was 
never  dissolved  as  such. 

53.  It  was  dissolved  as  part  of  H.  S.  Anderson 
Co.  in  1944,  as  of  December  31,  1943. 

54.  Only  as  part  of  the  dissolution  of  H.  S.  An- 
derson Co. 

55.  These  taxes  consisted  of: 

Basic  Magnesium  Project,  Clark  County 

Nevada,  real  and  personal 

property    $1,781.67 

L.  A.  Warehouse,  1281  East  Sixth  Street, 

real  and  personal  property 2,421.96 


$4,203.63 

56.  No,  inasmuch  as  the  Anderson  Bros.  Supply 
Co.  of  Nevada  was  not  a  separate  partnership.  Its 
income  was  part  of  the  income  of  H.  S.  Anderson 
Co.,  returns  for  which  were  filed  with  the  Collector 
at  Los  Angeles. 

57.  Not  applicable. 

58.  Yes. 

59.  5860  Avalon  Boulevard,  Los  Angeles,  Cali- 
fornia. 

60.  Howard  Mann. 

61.  Said  lots  were  sold  through  Title  Insurance 
&  Trust  Co.,  escrow  No.  2584537,  dated  March  21, 
1947,  to  N.  E.  Eubinofe  Ace  Egg  Products  Co.,  for 
$51,750.00. 

62.  The  Douglas  Oil  and  Refining  Corp.  was 
liquidated,  commencing  in  the  early  spring  of  1943, 
to  the  best  of  my  knowledge,  with  the  final  liquidat- 
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ing  distribution  being  received  at  the  end  of  1945 
or  beginning  of  1946.  To  the  best  of  my  knowledge, 
three  liquidating  distributions  were  received  during 
1944  and  1945  on  the  2,812  shares,  aggregating 
$2,443.63,  as  follows : 

On  or  about  November  21,  1944 $1,687.20 

On  or  about  May  2,  1945 562.40 

On  or  about  December  27,  1945 194.03 


$2,443.63 

63.  The  Puett  Starting  Gate  Co.  stock  was  dis- 
tributed to  the  members  of  the  then  partnership  on 
or  about  November  30,  1947. 

64.  The  oil  lease  was  quit-claimed  without  con- 
sideration, to  the  best  of  my  knowledge  during  1943. 

65.  Robert  H.  Lovelock,  c/o  H.  S.  Anderson  Co. 
QQ.     Same  as  No.  65. 

67.  Same  as  No.  65. 

68.  Same  as  No.  65. 

69.  Same  as  No.  65. 

70.  The  same  names,  respectively,  but  different 
partners. 

71.  There  was  no  partnership  known  as  ''Ander- 
son Bros.  Supply  Co.  of  Nevada."  That  was  a  sepa- 
rate job  operated  by  the  California  partnership. 

72.  Their  contributions  as  partners  of  the  Cali- 
fornia partnership. 

73.  Anderson  Bros.  Supply  Co.  of  Nevada  was 
merely  a  job  account  of  H.  S.  Anderson  Co. 

74.  The  Anderson  Bros.  Supply  Co.  of  Nevada 
was  not  a   separate  partnership.    Dissolution  was 
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governed  by  the  provisions  of  the  H.  S.  Anderson 
Co,  Articles  of  Copartnership. 

Dated  March  10,  1952. 

/s/  H.  S.  ANDERSON,  JR. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  March,  1952. 

[Seal]        /s/  MARY  E.  WHITTHORNE, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  November  26,  1953. 
[Endorsed] :     Filed  March  10,  1952. 


[Title  of  Court.] 

MINUTES  OF  THE  COURT 

Sept.  14, 1953 

H.  S.  Anderson,  Jr.  vs  U.S.A.  No.  12,044-C  Civil 

Ethel  H.  Anderson     vs  U.S.A.  No.  12,045-C  " 

Robert  W.  Anderson  vs  U.S.A.  No.  12,046-C  " 

Gloria   S.   Anderson  vs  U.S.A.  No.  12,047-C  '' 

John  Hardy  Anderson  vs  U.S.A.  No.  12,048-C  " 
(Same  Order  in  Each  Case) 

Present:  Hon.  James  M.  Carter,  District  Judge. 
Counsel  for  plaintiff :  no  appearance ; 
Counsel  for  defendant:  Edw.  H.  McHale, 
Ass't  U.  S.  Att'y. 
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Proceedings :  For  setting. 

It  Is  Ordered  that  causes  are  set  for  futher  Con- 
solidated pretrial  hearing  at  2  PM,  Dec.  21,  1953, 
and  set  for  Consolidated  trial  Jan.  26,  1954,  10  AM. 

EDMUND  L.  SMITH, 

Clerk, 

By  L.  B.  FIGG, 

Deputy  Clerk. 


[Title  of  District  Court  and  Causes.] 

STIPULATION  OF  FACTS 

1.  Harold  S.  Anderson,  Sr.,  died  intestate  on 
December  27,  1941.  Prior  to  and  on  the  date  of  his 
death  he  was  a  member  of  a  co-partnership  (here- 
inafter referred  to  as  the  California  partnership) 
consisting  of  himself  and  his  son,  H.  S.  Anderson, 
Jr.,  in  which  Harold  S.  Anderson,  Sr.,  the  decedent, 
owned  a  15%  interest  and  H.  S.  Anderson,  Jr., 
owned  a  25%  interest.  The  business  of  said  co- 
partnership consisted  of  subsistence  contracting 
work  (feeding  and  housing  defense  w^orkers)  and 
was  conducted  in  the  States  of  California  and  Ne- 
vada under  the  name  of  "H.  S.  Anderson."  The 
California  partnership  was  organized  on  January  1, 
1938  by  virtue  of  an  oral  agreement  between  the 
decedent  and  H.  S.  Anderson,  Jr.  Said  oral  agree- 
ment contained  no  provision  for  continuance  of  the 
partnership  in  the  event  of  death  of  one  of  the 
partners. 
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2.  Prior  to  and  on  the  date  of  his  death  said 
Harold  S.  Anderson,  Sr.,  the  decedent,  was  a  mem- 
ber of  another  co-partnership  (hereinafter  referred 
to  as  the  Alaska  partnership),  consisting  of  himself 
and  the  Anderson  sons,  in  which  Harold  S.  Ander- 
son, Sr.,  owned  a  40%  interest,  Robert  W.  Ander- 
son owned  a  30%  interest,  John  Hardy  Anderson 
owTied  a  20%  interest,  and  H.  S.  Anderson,  Jr., 
owned  a  10%  interest.  This  co-partnership  was  en- 
gaged in  similar  activities  within  the  territory  of 
Alaska  under  the  name  of  "Anderson  Brothers 
Supply  Company  of  Alaska."  The  Alaska  partner- 
ship was  created  August  31,  1940,  by  the  execution 
of  a  written  partnership  agreement,  a  true  and 
correct  copy  of  which  may  be  offered  in  evidence  as 
Exhibit  1. 

3.  As  Exhibit  2,  there  may  be  offered  in  evidence 
a  true  and  complete  copy  of  an  agreement  dated 
December  11,  1942,  between  Orien  H.  Anderson, 
H.  S.  Anderson,  Jr.,  Administrator,  H  .S.  Ander- 
son, Jr.,  Robert  W.  Anderson,  John  Hardy  Ander- 
son, and  Orien  H.  Anderson,  as  Guardian  of  Will- 
iam Todd  Anderson. 

4.  On  December  23,  1942,  H.  S.  Anderson,  Jr., 
Robert  W.  Anderson,  and  John  Hardy  Anderson, 
as  general  pai-tners,  and  Ethel  Hamilton  Anderson 
and  Gloria  S.  Anderson,  as  limited  partners,  cre- 
ated two  limited  partnerships  and  executed  an 
agreement  in  connection  \vith  each  certificate  of 
limited  partnership,  true  and  complete  copies  of 
which  may  be  received  in  evidence  as  Exhibits  3,  4, 
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5  and  6,  respectively.  Said  limited  partnerships 
were  cancelled  on  December  31,  1943  by  mutual 
consent  and  agreement,  which  cancellations  were 
thereafter  evidenced  by  the  execution  of  certificates 
of  cancellation,  true  and  complete  copies  of  which 
may  be  received  in  evidence  as  Exhibits  7  and  8, 
respectively  . 

5.  On  December  27,  1941  the  only  activities  of 
the  Alaska  partnership  consisted  of  subsistence 
contract  work  in  connection  with  the  construction 
of  the  air  base  at  Anchorage,  Alaska,  pursuant  to  a 
contract  dated  July  24,  1940,  a  true  and  complete 
copy  of  which  may  be  received  in  evidence  as  Ex- 
hibit 9. 

6.  On  December  27,  1941  the  California  partner- 
ship was  engaged  in  the  following  subsistence  work 
and/or  had  the  following  purchase  orders  or  con- 
tracts for  subsistence  work: 

(a)  The  operation  of  the  post  exchange  foun- 
tain-grills at  Camp  San  Luis  Obispo,  California, 
pursuant  to  an  oral  agreement  entered  into  in  or 
about  March,  1941,  later  reduced  to  writing  dated 
December  9,  1941,  a  copy  of  which  may  be  received 
in  evidence  as  Exhibit  10. 

(b)  The  operation  of  the  post  exchange  foun- 
tain-grills at  Camp  Roberts,  California,  pursuant 
to  a  contract  dated  June  5,  1941,  a  copy  of  which 
may  be  received  in  evidence  as  Exhibit  11.  Said  con- 
tract was  cancelled  by  the  Camp  Roberts  Post  Ex- 
change on  February  1,  1943,  due  to  change  in 
military  personnel  and  policy  at  this  particular 
camp. 
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(c)  The  operation  of  the  in-plant  feeding  facil- 
ities at  the  California  Shipbuilding  Yards,  Term- 
inal Island,  California,  pursuant  to  a  contract  dated 
September  2,  1941,  a  copy  of  which  may  be  received 
in  evidence  as  Exhibit  12.  Said  contract  v^as  can- 
celled by  California  Shipbuilding  Corporation  on 
July  27,  1942. 

(d)  The  operation  of  the  in-plant  feeding  facil- 
ities at  the  Douglas  Aircraft  Plant  in  Long  Beach, 
California,  pursuant  to  an  oral  agreement  entered 
into  on  or  about  July  1,  1941,  which  agreement  was 
cancelled  by  Douglas  Aircraft  Company  on  Novem- 
ber 19,  1942. 

(e)  The  California  partnership,  prior  to  the 
death  of  the  decedent,  and  the  surviving  partner 
thereafter,  received  the  following  purchase  orders 
from  the  Defense  Plant  Corporation,  acting  by  and 
through  Basic  Magnesium,  Inc.,  for  the  carrying 
on  of  subsistence  work  during  the  construction  of 
the  Basic  Magnesium  Plant  near  Los  Vegas,  Ne- 
vada : 

Purchase  Order  Number  Date 

211 December  8,  1941 

Change  Order  No.  1 . . . .  December  15,  1941 

Change  Order  No.  2 April   17,   1942 

212 December  15,  1941 

213 December  16,  1941 

Change  Order  No.  1 April  14,  1942 

214 December  15,  1941 

Change  Order  No.  1 April  15,  1942 

Change  Order  No.  2 May  18,  1942 


i 


vs.  United  States  of  America  55 

Purchase  Order  Number  Date 

1933 March  2,  1942 

Change  Order  No.  1 May  2,  1942 

Change  Order  No.  2 May  19,  1942 

3836 April  21,  1942 

6167 October  23,  1942 

Change  Order  No.  1 . . .  .  September  2,  1944 

True  and  correct  copies  of  said  purchase  and 
change  orders  may  be  received  in  evidence  as  Ex- 
hibit 13. 

(f)  Said  Purchase  orders  and  change  orders 
were  superseded  by  an  agreement  dated  July  1, 
1943  and  by  a  settlement  and  release  executed  as  of 
July  1,  1943,  true  and  complete  copies  of  which  may 
be  received  in  evidence  as  Exhibits  14  and  15,  re- 
spectively. 

(g)  A  reasonable  estimate  of  the  useful  eco- 
nomic life  of  the  respective  contracts  and  purchase 
orders  referred  to  in  paragrph  5  and  paragraph  6 
above,  as  determined  by  an  Internal  Revenue  Agent 
for  the  purpose  of  computing  depreciation  of  physi- 
cal equipment,  was  two  years  from  and  after  De- 
cember 31,  1941. 

7.  The  partnership  return  of  the  new  limited 
partnership  returns  "H.  S.  Anderson  Co."  for  the 
years  1942  and  1943  showed  as  deductions  the  sums 
of  $58,082.52  and  $77,483.28  respectively,  each  of 
which  figures  included  the  sum  of  $37,500.00  repre- 
senting one-half  of  the  $75,000  required  to  be  paid 
under  Exhibit  2.   The  partnership  returns  filed  for 
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the  new  limited  partnership  "Anderson  Brothers 
Supply  Company  of  Alaska"  for  the  years  1942 
and  1943  showed  as  deductions  the  sums  of  $25,- 
000.00  and  $25,000.00  respectively.  The  commissioner 
of  Internal  Revenue  determined  that  said  payments 
were  not  deductible  by  the  partnerships  or  by  the 
individual  partners  thereof,  and  as  a  result  of  said 
determination  the  partners  (plaintiffs  herein)  paid 
to  the  Collector  deficiencies  in  income  tax  for  the 
year  1943,  with  interest  thereon,  which  are  the  sub- 
ject of  these  suits  for  refund. 

8.  There  may  be  received  in  evidence  as  Ex- 
hibits 16  and  17  respectively,  copies  of  the  balance 
sheets  of  the  California  and  Alaska  partnerships 
as  of  December  31,  1941.  There  may  be  received  as 
Exhibits  18  and  19  respectively,  copies  of  Revenue 
Agent's  Reports  dated  December  30,  1942,  by  Exam- 
ining Officer  O.  M.  Drotts  covering  the  years  1939, 
1940  and  1941  in  the  case  of  the  California  partner- 
ship and  the  year  1941  in  the  case  of  the  Alaska 
partnership. 

Dated:     This  8th  day  of  January,  1954. 

MACKAY,  McGregor, 

REYNOLDS  &  BENNION, 

By  /s/  A.  CALDER  MACKAY, 

By  /s/  ADAjM  Y.  BENNION, 

Counsel  for  Plaintiffs. 
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LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

EDWARD  R.  McHALE, 

Chief,  Tax  Division,  Assistant 
United  States  Attorney ; 

EUGENE  HARPOLE, 
Special  Attorney, 

Internal  Revenue  Service; 

/s/  EDWARD  R.  McHALE, 
Counsel  for  Defendant. 

[Endorsed] :     Filed  January  13,  1954. 


[Title  of  District  Court  and  Causes.] 

MINUTES  OF  THE  COURT 

Jan.  28,  1954 

(Consolidated  Cases) 

Present :  Hon.  James  M.  Carter,  District  Judge. 
Counsel  for  Plaintiffs:  Adam  Bennion. 
Counsel  for  Gov't:  Edw.  R.  McHale,  Ass't 
U.  S.  Att'y. 

Proceedings:    For    consolidated   trial.     Both   sides 
answer  ready. 

Attorney  Bennion  makes  opening  statement  for 
plaintiffs. 

Plf's  Ex.  1  to  21  incl.  are  admitted  in  evidence. 
Deft's  Ex.  A  is  admitted  in  evidence. 
At  12 :05  PM  court  recesses  to  2  PM. 
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At  2  PM  court  reconvenes  herein,  and  all  being 
present  as  before,  including  counsel  for  both  sides. 

Harold  S.  Anderson,  Jr.,  witness  for  defendants, 
is  called,  sworn,  and  testifies. 

It  Is  Ordered  that  cause  is  continued  to  10  a.m., 
Jan.  29,  1954,  for  further  trial. 

EDMUND  L.  SMITH, 

Clerk; 

By  L.  B.  FIGG, 

Deputy  Clerk. 


[Title  of  District  Court  and  Causes.] 

MINUTES  OP  THE  COURT 
Jan.  29,  3954 

(Same  Order  in  Each  Case) 

(Consolidated  Cases) 

Present :  Hon.  James  M.  Carter,  District  Judge. 

Counsel  for  Plaintiffs :  A.  C.  Mackay  and 

Adam  Bennion; 
Counsel  for  Gov't:  Edw.  R.  McHale,  Ass't 

U.  S.  Att'y. 

Proceedings:  For  further  consolidated  trial: 

Harold  S.  Anderson,  Jr.,  witness  for  plaintiff, 
heretofore  sworn,  testifies  further. 

Plfs'  Ex.  22,  23,  and  24  are  admitted  in  evidence. 

Deft's  Ex.  B  is  marked  for  ident. 

Plaintiffs  rest. 

Defendant  moves  for  judgment  on  the  ground 
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that  plaintiffs  have  failed  to  sustain  their  burden 
of  proof  at  the  close  of  plaintiffs'  evidence. 

Court  Orders  said  motion  denied. 

Deft's  Ex.  B  to  X,  inch,  are  admitted  in  evidence. 

Defendant  rests. 

Plaintiffs  rest  in  rebuttal. 

Attorney  Bennion  argues  to  the  Court  for  plain- 
tiffs. 

Attorney  McHale  argues  to  the  Court  for  de- 
fendant. 

It  is  Ordered  that  these  Consolidated  causes  stand 
Submitted  upon  the  filing  of  briefs  15x15x5,  after 
the  delivery  of  the  reporter's  transcript  of  pro- 
ceedings to  counsel  by  the  reporter. 

EDMUND  L.  SMITH, 
Clerk, 

By  L.  B.  FIGO, 

Deputy  Clerk. 


[Title  of  District  Court  and  Causes.] 

MEMORANDUM  OP  DECISION 

It  appears  to  the  Court  that  the  basic  question  in 
this  case  is  what  the  plaintiffs  bought.  The  Govern- 
ment contends  they  bought  the  interest  of  H.  S. 
Anderson,  deceased,  in  the  California  and  Alaska 
partnerships;  that  there  has  been  since  no  sale  or 
transfer  of  these  interests  they  bought,  and  being 
thus  a  capital  investment,  the  amounts  paid  may 
not  be  deducted  from  their  income  tax  returns.  The 
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Government  also  contends  that  if  the  plaintiffs 
bought  such  interests  of  H.  S.  Anderson,  deceased, 
in  the  two  partnerships,  the  amounts  paid  may  not 
be  allocated  to  specific  items.  It  distinguishes  the 
Nathan  Blum  case,  where  such  allocation  was  made, 
as  being  a  case  where  the  sole  surviving  partner 
bought  the  interest  of  the  deceased  partner  with  the 
result  that  a  sole  proprietorship  and  not  a  partner- 
ship resulted. 

Plaintiffs  contend  that  they  bought  specific  items : 
namely,  the  contracts  which  the  prior  partnerships 
were  operating,  and  that  since  it  was  stipulated  that 
such  contracts  had  a  life  of  two  years  and  w^ere 
completely  depleted  in  1942  and  1943,  plaintiffs 
should  be  entitled  to  deduct  what  they  paid  from 
their  incomes  and  thus  recoup  their  payments  in 
the  two  years,  or  at  least  in  the  year  1943. 

The  interest  of  H.  S.  Anderson,  Sr.,  in  the  Cali- 
fornia partnership  at  the  time  of  his  death  was  75% 
and  his  son,  H.  S.  Anderson,  Jr.,  owTied  a  25% 
interest.  The  deceased  at  his  death  o\%Tied  40%  in- 
terest in  the  Alaska  partnership  and  his  three  sons, 
plaintiffs  herein,  owned  the  remaining  interest  in 
varying  shares. 

The  parties  have  stipulated  that  the  two  partner- 
ships are  controlled  by  California  law.  The  Uni- 
form Partnership  Act  was  adopted  in  1929.  At  the 
time  in  question  the  sections  were  in  the  Civil  Code 
(1941  Ed.),  Sections  2418  to  2436.  In  1949  the 
sections  were  carried  over  without  change  into  the 
Corporation  Code. 
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Applying  California  law  to  the  situation  at  An- 
derson's death  on  December  27,  1941,  we  see  the 
following : 

(1)  "A  partner's  interest  in  the  partner- 
ship is  his  share  of  the  profits  and  surplus,  and 
the  same  is  personal  property."  (Section  2420, 
Civil  Code)  The  word  ''surplus"  is  well  ad- 
judicated, and  means  the  excess  of  assets  over 
liabilities. 

(2)  The  death  of  a  partner  is  cause  for  dis- 
solution (Section  2425,  Civil  Code),  but  a  part- 
nership is  not  terminated  by  dissolution  (Sec- 
tion 2424,  Civil  Code).  On  his  death,  the  inter- 
est of  a  deceased  partner  vests  in  the  surviving 
partner  or  partners  (unless  he  was  the  last 
surviving  partner,  and  then  his  interest  vests 
in  his  legal  representative)  (Section  2419,  Civil 
Code.) 

(3)  The  surviving  partner  carries  on  the 
partnership  for  the  purpose  of  winding  up  the 
affairs  and  thus  eventually  achie^dng  termina- 
tion (Civil  Code  Section  2431). 

This  is  exactly  what  happened  in  this  case.  From 
December  27,  1941,  to  December  11,  1942,  the  part- 
nership continued  and  a  Court  order  was  made  in 
the  estate  proceeding  authorizing  the  business  to 
continue. 

On  December  11,  1942,  agreements  were  entered 
into  by  which  the  interests  of  H.  S.  Anderson,  de- 
ceased,  in  the   two   partnerships   were   purchased 
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from  his  estate;  $75,000  was  paid  for  his  interest 
in  the  California  partnership  and  $50,000  for  his 
interest  in  the  Alaska  partnership. 

(4)  This  was  strictly  in  compliance  with  Section 
2436,  Civil  Code.  The  legal  representative  was  en- 
titled at  his  option  to  interest  on  this  amount  or  the 
share  of  profits  earned  while  the  partnership  con- 
tinued after  death.  He  chose  profits,  and  the  sum  of 
$228,369.32  was  paid  into  the  estate  representing 
this  share.  This  was  in  accordance  with  Section 
2436,  Civil  Code. 

We  pause  to  note  that  the  agreement  of  December 
11,  1942,  and  the  probate  orders  show  on  their  face 
that  what  was  purchased  was  the  interest  of  the 
deceased  in  the  partnership.  However,  tax  laws 
proceed  on  principles  similar  to  equity  in  order  to 
determine  the  reality  of  situations.  So  we  inquire 
further. 

On  its  face  the  agreement  by  H.  S.  Anderson,  Jr., 
to  purchase  the  interest  of  his  deceased  father  in 
the  California  partnership  appears  similar  to  the 
Nathan  Blum  situation,  since  the  purchaser  was  the 
sole  remaing  partner.  But  the  plainti:ff  proved  that 
all  the  transactions  were  part  of  one  plan  and  that 
the  plaintiffs  and  their  wives  had  agreed  to  form 
the  new  partnerships  and  that  H.  S.  Anderson,  Jr., 
acted  for  himself,  his  brothers  and  their  wives  (the 
remaining  plaintiffs)  in  purchasing  the  interest  of 
his  father.  Similar  was  the  situation  concerning  the 
Alaska  partnership,  when  the  sons  of  the  deceased 
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purchased  but  acted  for  their  wives  also  pursuant 
to  agreement  (Tr.  111-112).  Also  proof  of  the 
financing  entered  into,  in  obtaining  the  money  for 
the  purchases,  shows  the  plan  and  intent. 

These  facts  take  the  purchase  by  H.  S.  Anderson, 
Jr.,  of  the  75%  interest  out  of  the  Blum  case  situ- 
ation. We  do  not  pass  on  Avhether  or  not  we  agree 
wdth  its  holding. 

Now  to  a  determination  of  the  cases.   We  think: 

(1)  That  plaintiffs  have  failed  in  their  burden 
of  proof  to  show  purchase  of  particular  assets. 

No  proof  whatever  was  offered  on  the  value  of  the 
contracts  assets  at  the  time  of  the  death  of  deceased 
or  on  December  11,  1942,  or  what  was  the  value  of 
other  assets  if  the  contracts  had  a  value.  The  written 
agreements  speak  of  buying  an  interest  in  the  part- 
nerships. Though  plaintiffs  (one  or  more)  were 
members  of  the  prior  partnerships,  the  contracts 
were  never  set  up  on  the  books  as  capital  assets. 
The  adjusted  balance  sheet  shows  the  deceased's 
interest  in  the  California  partnership  to  be  in  ex- 
cess of  $71,000  without  the  alleged  contracts  being 
listed  as  capital  assets. 

It  may  well  be  true  that  the  prospects  of  profits 
from  the  contracts  impelled  the  purchase.  However, 
not  the  contracts,  but  the  interest  of  the  deceased 
in  the  partnership  was  purchased,  i.e.,  his  right  to 
his  share  of  the  surplus  of  assets  over  liabilities 
(Civil  Code,  Sec.  2420). 
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The  Courts  cannot  characterize  the  situation  as 
one  involving  good  will.  If  good  will  was  purchased, 
it  cannot  be  amortized.  The  record  shows  that  good 
will  was  not  purchased  (Tr.  58,  148),  unless  it  was 
the  small  difference  between  $75,000  and  the  $71,000 
value  of  the  deceased's  interest  in  the  partnership 
according  to  the  revised  balance  sheet. 

There  was  no  dispute  that  the  new  partnerships 
were  cancelled  at  the  end  of  1943.  But  there  was  no 
evidence  of  what  was  distributed  on  their  dissolu- 
tion or  of  any  sale  of  the  partnership  or  of  the 
value  as  of  that  date  of  the  whole  of  each  partner- 
ship or  of  any  particular  per  cent  in  either  one.  The 
Court  cannot  say  what  the  value  of  the  75%  and  the 
40%  interests  in  the  two  partnerships  were  as  of 
December  31,  1943.  This  would  have  been  susceptible 
of  proof.  But  plaintiffs  chose  not  to  consider  that 
they  had  purchased  an  interest  in  each  partnership 
which  was  a  capital  asset. 

But  plaintiffs  argue  that  the  interest  cannot  be 
followed  since  the  old  partnerships  ended  on  De- 
cember 11,  1942.  But  there  is  no  reason  why  the 
base  thus  established  could  not  be  carried  through 
as  in  all  tax  accounting.  The  new  partnerships  car- 
ried on  the  business  of  the  old.  The  percentages 
held  by  the  former  partner's  sons  were  retained 
and  the  interest  of  the  deceased  father  was  divided 
among  the  sons  and  the  daughters-in-law  who  sup- 
plied the  consideration  to  buy  the  interest  of  the 
deceased  father.  Thus  the  identity  of  the  interest 
purchased  was  preserved  and  can  be  followed. 
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Thus  we  have: 

Old  Calif.  New 
Partnership       Partnership 

H.  S.  Anderson,  Sr 75%  — 

H.  S.  Anderson,  Jr 25%)  42.5% 

Ethel  Anderson  (his  wife)  —     )  7.5 

Robert  Anderson —     )  21.5 

Gloria  Anderson  (his  wife)  —     )  3.75 

John  Anderson —  25.00 

100%  100% 

Thus  there  is  no  dispute  that  the  75%  interest  of 
the  deceased  father  was  split  three  ways  to  each  of 
the  sons  and  their  wives.  The  proof  shows  this  was 
the  way  the  matter  was  handled  and  the  considera- 
tion paid. 

In  the  Alaska  partnership  the  situation  was  as 
follows : 

Old  Alaska  New 
Partnership       Partnership 

H.  S.  Anderson,  Sr.  (deceased)  40%  — 

Robert  Anderson 30%  30% 

Gloria  Anderson  (his  wife)  —  3l^ 

John  Anderson  20  331/3 

H.  S.  Anderson,  Jr 10  25 

Ethel  Hamilton —  8I/3 

100%  100% 

Thus  each  surviving  old  partner  retained  the  per- 
centage he  had,  and  the  40%  purchased  from  the 
estate  of  the  deceased  father  was  split  among  the 
sons  and  their  wives,  and  consideration  paid  there- 
for, as  follows: 
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H.  S.  Anderson,  Jr 15% 

Ethel  (his  wife)    81/3% 

Robert  Anderson 

Gloria  (his  wife) 31/3% 

John  Anderson 13%% 

(no  wife)  


40% 
Thus  the  identity  of  the  75%  and  the  40%  in- 
terest in  the  old  partnerships  were  carried  over  into 
the  new,  and  carried  the  same  percentage  in  the 
new  partnerships.  The  purchase  price  was  a  capital 
investment  and  became  the  base  for  each  interest 
in  the  new  partnerships. 

(2)  The  Court  finds  that  interests  in  the  part- 
nership were  purchased  and  not  specific  assets,  on 
the  same  reasoning  as  above,  and  believes  the  cases 
are  controlled  by  Stelgenbaur  v.  U.  S.  (9  Cir.  1940), 
115  F.  (2d)  283,  Commissioner  v.  Shapiro  (6  Cir. 
1942),  125  F.(2d)  532,  and  Thornley  v.  Commis- 
sioner (3  Cir.  1945),  147  F.(2d)  416. 

There  was  no  reason  why  the  plaintiffs  could  not 
have  purchased  the  specific  contracts  if  they  so 
desired.  The  surviving  partner  or  partners  as  part 
of  dissolution,  looking  to  termination,  could  have 
purchased  specifically  the  contracts  and  capitalized 
them  in  the  new  partnerships.  The  Court  knows 
of  no  reason  why  the  surviving  partner,  during  dis- 
solution, may  not  sell  for  a  fair  price  partnership 
assets  and  reduce  them  to  cash.  The  remaining  in- 
terest of  the  deceased  after  the  conversion  of  spe- 
cific assets  to  cash  could  have  also  been  purchased. 
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Why  was  this  not  clone'?  If  the  contracts  were 
worth  $100,000  in  the  California  partnership  (plain- 
tiffs contend  the  deceased's  75%  interest  w^as  worth 
$75,000),  then  the  new  partnership  or  the  sons  act- 
ing for  the  new  partnership  would  have  had  to  pay 
into  the  old  partnership  $100,000.  The  old  partner- 
ship would  then  have  held  the  cash  instead  of  the 
contracts.  To  then  purchase  the  interest  of  the  de- 
ceased in  the  California  partnership,  the  buyer 
would  certainly  have  had  to  pay  more  than  $75,000. 
It  is  obvious  the  partnership  had  other  assets;  and 
witness  the  $71,000  value  of  the  deceased's  interest 
on  the  books,  without  the  contracts  being  set  up  as 
assets.  The  realities  are  that  the  widow^  and  the 
probate  court  would  have  insisted  on  closer  to  $150,- 
000  for  the  value  of  the  interest  in  the  partnership 
had  the  conversion  of  the  contracts  to  cash  taken 
place. 

The  result  of  such  conversion  would  have  been  to 
clearl}^  capitalize  the  contracts  in  the  old  partner- 
ship, something  that  had  never  been  done. 

True,  the  three  sons  involved  here,  who  each  took 
1/6  of  the  separate  property  of  their  father,  would 
have  recovered  from  the  estate  approximately  % 
(3  X  1/6)  of  the  additional  amount  paid  for  the 
partnership  interests.  The  widow  and  the  fourth 
son  (the  minor)  would  have  recovered  from  the 
estate  %  the  additional  amount  received  for  the 
partnership  interests  in  such  method  of  handling. 

Plaintiffs  have  been  represented  here  and  in  their 
dealings  with  the  estate  by  able  counsel.  We  con- 
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elude  the  actions  of  plaintiffs  were  taken  advisedty 
and  the  alternatives  above  rejected. 

At  first  blush,  the  equities  of  the  case  seemed 
heavily  in  favor  of  plaintiffs,  but  the  deceased  part- 
ner and  his  partner  sons,  before  his  death,  never 
treated  the  contracts  as  capital  items.  Now,  through 
the  incident  of  death,  the  plaintiffs  claim  the  right 
to  recoup  what  they  paid  for  their  father's  interest 
in  the  partnerships. 

Certainly  the  acts  of  the  deceased  and  the  plain- 
tiffs, as  partners  in  the  old  partnerships,  throw^  light 
on  their  intent  and  on  the  realities  of  the  situation. 

Dated:  June  30,  1954. 

/s/  JAMES  M.  CARTER, 
U.  S.  District  Judge. 

[Endorsed] :    Filed  June  30,  1954. 


[Title  of  District  Court  and  Causes.] 

MINUTES  OF  THE  COURT 
June  30,  1954 

Present:  The  Honorable  James  M.  Carter,  District 
Judge. 

These  cases  having  been  submitted  after  trial  and 
the  Court  having  duly  considered  them. 

The  Court  now  hands  downi  its  memorandum  of 
decision,  finding  in  favor  of  defendant  and  against 
the  plaintiff  in  each  case,  and  in  accordance  with 
said  memorandum, 
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It  Is  Ordered  that  counsel  for  defendant  prepare 
findings  of  fact,  conclusions  of  law  and  judgments, 
pursuant  to  local  Rule  7,  and  submit  them  to  the 
Court  within  ten  days. 

EDMUND  L.  SMITH, 

Clerk; 

By  L.  B.  FIGG, 

Deputy  Clerk. 


[Title  of  District  Court  and  Causes.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the 
above-named  parties,  through  their  respective  coun- 
sel, that  the  law  of  the  State  of  California  shall 
govern  the  disposition  of  any  question  arising  out 
of  the  existence,  termination  or  dissolution  of  any 
of  the  partnerships  involved  in  the  above-entitled 
proceedings. 

/s/  ADAM  Y.  BENNION, 

Counsel  for  Plaintiffs. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

EDWARD  R.  McHALE, 

Assistant  United  States 
Attorney ; 

/s/  EDWARD  R.  McHALE, 

Counsel  for  Defendant. 
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It  is  so  ordered :  6/30/54. 

/s/  JAMES  M.  CARTER. 
Judge. 

[Endorsed] :    Filed  June  30, 1954. 


[Title  of  District  Court  and  Causes.] 

MINUTES  OF  THE  COURT 

March  18,  1955 
At  Los  Angeles,  Calif. 

(Same  Order  in  Each  Case.) 

Present:  Hon.  James  M.  Carter,  District  Judge. 
Counsel  for  Plaintiffs :  No  appearance. 
Counsel  for  Gov't:  No  appearance. 

Proceedings : 

It  Is  Ordered  that  the  plaintiffs'  objections  to 
defendant's  proposed  Findings  of  Fact  and  Conclu- 
sions of  Law  are  overruled,  except  as  to  such  inter- 
lineal  changes  made  by  the  Court  in  the  proposed 
findings,  as  to  which  the  objections  are  sustained, 
and  Court  signs  the  findings  of  facts,  conclusions  of 
law  and  judgment. 

EDMUND  L.  SMITH, 

Clerk; 

By  L.  B.  FIGG, 

Deputy  Clerk. 
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[Title  of  District  Court  and  Cause.] 
No.  12044-C  Civil 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above  case  came  on  regularly  for  trial  on 
January  28  and  29,  1954,  before  the  Hon.  James 
M.  Carter,  United  States  District  Judge,  sitting 
without  a  jury,  the  plaintiff  appearing  through  its 
counsel,  Mackay,  McGregor,  Reynolds  and  Bennion, 
by  Adam  Y.  Bennion,  Esq.,  and  the  defendant  ap- 
pearing through  its  counsel,  Laughlin  E.  Waters, 
United  States  Attorney  for  the  Southern  District  of 
California,  and  Edward  R.  McHale,  Assistant 
United  States  Attorney  for  said  District,  Chief, 
Tax  Division,  was  consolidated  for  trial  with  the 
cases  of  Ethel  H.  Anderson  v.  United  States  of 
America,  No.  12045-C;  Robert  W.  Anderson  v. 
United  States  of  America,  No.  12046-C;  Gloria  S. 
Anderson  v.  United  States  of  America,  No.  12047-C ; 
and  John  Hardy  Anderson  v.  United  States  of 
America,  No.  12048-C;  and  evidence  both  oral  and 
documentary  having  been  received  and  the  matter 
having  been  submitted  on  the  evidence,  written 
memoranda  and  oral  argument,  and  the  Court  hav- 
ing duly  considered  the  same  and  on  June  30,  1954, 
having  filed  its  Memorandum  of  Decision  and  Order 
to  Prepare  Findings  of  Fact,  Conclusions  of  Law 
and  Judgment,  the  Court  now  finds  as  follows: 
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Findings  of  Fact 

I. 

The  plaintiff  is  an  indi\4dual  residing  in  Los 
Angeles,  California,  \Yithin  the  Southern  Judicial 
District  of  California,  Central  Division. 

11. 

The  defendant  is  a  corporation  sovereign  and 
body  politic.  The  taxes  and  interest  for  the  recovery 
of  which  this  action  is  brought  were  paid  to  and 
collected  by  HaiTv  C.  "Westover,  who  was,  at  the 
time  of  such  payment  and  collection,  the  duly  ap- 
pointed, qualified  and  acting  Collector  of  Internal 
Revenue  in  and  for  the  Sixth  Collection  District  of 
the  State  of  California.  Said  Harry  C.  Westover 
was  not  in  office  as  said  Collector  of  Internal  Rev- 
enue at  the  time  this  action  was  commenced. 

III. 
The  plaintiff  paid  a  deficiency  of  income  tax  for 
the  3^ear  1943  in  the  sum  of  $18,131.61  and  interest 
thereon  in  the  sum  of  $3,103.24,  to  the  aforesaid 
former  Collector  of  Internal  Revenue,  Harry  C. 
Westover,  in  the  amounts  and  on  the  dates  as  fol- 
lows: 

$5,000.00  on  February  26,  1947;  $15,332.59  on 
March  19,  1947;  $902.32  on  March  25,  1947,  and 
$0.06  by  transfer  to  a  January  account. 

Plaintiff  filed  with  the  Collector  of  Internal  Rev- 
enue on  December  28,  1948,  a  claim  for  refund  of 
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the  deficiency  paid  by  plaintiff  in  the  amount  set 
forth  in  the  immediately  preceding  paragraph,  the 
claim  for  refund  \Yas  based  on  several  alleged  alter- 
native grounds,  which  were  that  either  the  plaintiff 
or  a  partnership  or  partnerships  of  w^hich  plaintiff 
was  a  member  made  payments  to  the  estate  of  H.  S. 
Anderson,  Sr.,  which  payments  were  allowable  as 
deductions  for  expenses  under  I.R.C.  §§  23(a)(1) 
or  23(a)  (2),  from  income  tax  for  the  year  1943;  or 
that  they  were  deductible  by  a  limited  partnership, 
and  the  partners  thereof  including  plaintiff,  in  1944, 
when  the  limited  partnerships  were  teiininated  and 
dissolved;  or  that  they  were  payments  which  were 
to  be  capitalized  and  then  amortized  and  depreci- 
ated over  the  useful  life  of  the  property  acquired 
thereby,  to  wit,  certain  contracts;  or  that  a  loss 
deduction  was  incurred  in  the  year  1943  when  the 
value  of  the  contracts  were  exhausted ;  or  that  a  loss 
was  similarly  suffered  in  1944  which  would,  as  a  net 
operating  loss,  be  carried  back  to  prior  years  and 
then  deducted.  On  August  29,  1949,  the  Commis- 
sioner of  Internal  Revenue  rejected  in  full  plain- 
tiff's claim  for  refund. 

Y. 

On  or  before  March  15,  1945,  the  plaintiff  paid 
income  taxes  for  the  year  1944  in  the  sum  of 
$3,920.20  to  the  aforesaid  former  Collector  of  In- 
ternal Revenue,  Harry  C.  Westover.  On  March  15, 
1948,  the  plaintiff  filed  with  said  Collector  of  In- 
ternal Revenue  a  claim  for  refund  of  the  total  in- 
come tax  paid  by  plaintiff  for  the  calendar  year 
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1944  upon  the  alleged  grounds  that  if  the  pajnnents 
made  to  the  Estate  of  H.  S.  Anderson,  Sr.,  during 
the  years  1942  and  1943  were  not  properly  deducti- 
ble for  those  years,  they  were  deductible  by  the 
limited  partnerships  and  the  partners  thereof  in 
1944,  when  said  limited  partnerships  were  termi- 
nated and  dissolved,  and  that  not  only  would  re- 
funds of  the  entire  amounts  of  1944  taxes  be  proper, 
but  that  each  partner  would  be  entitled  to  a  carry- 
back loss,  which  would  entitle  him  or  her,  in  addi- 
tion, to  a  refund  of  a  portion  of  the  deficiency  paid 
for  the  year  1943. 

VI. 

This  action  was  commenced  on  August  4,  1950, 
within  the  time  required  by  law  and  arises  under 
the  Internal  Revenue  laws  of  the  United  States. 

VII. 

Harold  S.  Anderson,  Sr.,  died  intestate  on  De- 
cember 27,  1941.  Prior  to  and  on  the  date  of  his 
death  he  was  a  member  of  a  co-pai^tnership  (here- 
inafter referred  to  as  the  California  partnership) 
consisting  of  himself  and  his  son,  H.  S.  Anderson, 
Jr.,  in  which  Harold  S.  Anderson,  Sr.,  the  decedent, 
owned  a  75%  interest  and  H.  S.  Anderson,  Jr., 
owned  a  25%  interest.  The  business  of  said  co-part- 
nership consisted  of  subsistence  contracting  work 
(feeding  and  housing  defense  workers)  and  was 
conducted  in  the  States  of  California  and  Nevada 
under  the  name  of  "H.  S.  Anderson."  The  Cali- 
fornia partnership  was  organized  on  January  1, 
1938,  by  virtue  of  an  oral  agreement  between  the 
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decedent  and  H.  S.  Anderson,  Jr.  Said  oral  agree- 
ment contained  no  provision  for  continuance  of  the 
partnership  in  the  event  of  death  of  one  of  the 
partners. 

VIII. 
Prior  to  and  on  the  date  of  his  death  said  Harold 
S.  Anderson,  Sr.,  the  decedent,  was  a  member  of 
another  co-partnership  (hereinafter  referred  to  as 
the  Alaska  partnership),  consisting  of  himself  and 
the  Anderson  sons,  in  which  Harold  S.  Anderson, 
Sr.,  owned  a  40%  interest,  Robert  W.  Anderson 
owned  a  30%  interest,  John  Hardy  Anderson  OAvned 
a  20%  interest,  and  H.  S.  Anderson,  Jr.,  owned  a 
10%  interest.  This  co-partnership  was  engaged  in 
similar  activities  within  the  territory  of  Alaska 
Tinder  the  name  of  "Anderson  Brothers  Supply 
Company  of  Alaska."  The  Alaska  partnership  was 
created  August  31,  1940,  by  the  execution  of  a  writ- 
ten partnership  agreement. 

IX. 

On  December  11,  1942,  an  agreement  was  made 
and  entered  into  between  Orien  H.  Anderson,  widow 
of  H.  S.  Anderson,  H.  S.  Anderson,  Jr.,  as  Adminis- 
trator of  the  Estate  of  H.  S.  Anderson,  Deceased, 
H.  S.  Anderson,  Jr.,  individually,  Robert  W.  An- 
derson, and  John  Hardy  Anderson,  sons  by  a  former 
marriage,  and  Orien  H.  Anderson,  as  Guardian  of 
the  person  and  estate  of  William  Todd  Anderson, 
a  minor,  whereby  the  said  parties  made  certain 
declarations  and  admissions  for  the  purpose  of  set- 
tling certain  controversies  and  differences  between 
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them  relative  to  the  extent  and  character  of  the 
estate  of  H.  S.  Anderson,  deceased.  As  recited  in 
said  written  agreement,  for  a  valuable  consideration 
received  by  each  of  the  parties  thereto  and  in  fur- 
ther consideration  of  the  promises  and  agreements 
by  each  of  the  parties  thereto  to  be  performed, 
among  other  things  it  was  agreed  as  follows: 

"2.  Prior  to  and  at  the  time  of  the  death  of 
H.  S.  Anderson,  deceased,  on  December  27,  1941,  he 
was  a  member  of  a  co-partnership  consisting  of 
himself  and  his  son,  H.  S.  Anderson,  Jr.,  in  which 
H.  S.  Anderson,  deceased,  owned  a  75%  interest, 
and  H.  S.  Anderson,  Jr.,  a  25%  interest  of  said 
co-partnership.  The  business  of  said  co-partnership 
consisted  of  all  of  the  enterprises  then  carried  on 
and  now  being  carried  on  in  the  States  of  California 
and  Nevada.  Prior  to  and  at  the  time  of  the  death 
of  H.  S.  Anderson,  deceased,  the  business  of  said 
co-partnership  was  conducted  under  the  name  of 
'H.  S.  Anderson';  and  subsequent  to  the  death  of 
H.  S.  Anderson,  deceased,  said  business  has  been 
conducted  in  part  under  the  name  of  'Anderson 
Bros.  Supply  Co.  of  Nevada.'  The  said  co-partner- 
ship \\i\\  herein  be  referred  to  as  'The  California 
Partnership.' 

"3.  Prior  to  and  at  the  time  of  the  death  of  H.  S. 
Anderson,  deceased,  he  was  a  member  of  a  co-part- 
nership consisting  of  himself  and  Anderson's  Sons, 
in  which  H.  S.  Anderson,  deceased,  owned  a  40% 
interest,  Robert  W.  Anderson  owned  a  30%  interest, 
John  Hardy  Anderson  owned  a  20%  interest,  and 
H.  S.  Anderson,  Jr.,  owned  a  10%  interest.  The 
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business  of  the  said  eo-partnersliip  consisted  of  all 
of  the  enterprises  then  earned  on  and  now  being 
carried  on  in  the  Territory  of  Alaska.  The  business 
of  said  co-partnership  has  been  and  now  is  being 
carried  on  under  the  name  of  Anderson  Bros.  Sup- 
ply Co.  of  Alaska.  The  said  co-partnership  will 
hereinafter  be  referred  to  as  the  Alaska  Partner- 
ship. 

*  *     * 

"5.     The   parties   hereto  have   investigated  and 
it  is  agreed  that  the  interest  of  H.  S.  Anderson, 
deceased,  at  the  time  of  his  death,  in  the  foregoing 
partnerships  and  his  other  property  was  as  follows : 
''(a)     In  the  California  Partnership,  a  75% 
interest,  which  interest  was  the  separate  prop- 
erty of  H.  S.  Anderson,  deceased; 

''(b)  In  the  Alaska  Partnership,  a  40% 
interest  thereof,  which  interest  was  the  com- 
munity property  of  H.  S.  Anderson,  deceased, 
and  Mrs.  Anderson; 

*  *     *     . 

''6.  H.  S.  Anderson,  Jr.,  as  surviving  partner 
of  the  California  Partnership,  in  full  satisfaction 
and  discharge  of  all  claims  of  the  estate  of  H.  S. 
Anderson,  deceased,  and  of  the  heirs  of  H.  S.  An- 
derson, deceased,  for  and  on  account  of  the  interest 
of  said  H.  S.  Anderson  in  his  lifetime  and  that  his 
estate  has  acquired  since  his  death  in  and  to  the 
California  Partnership,  hereby  agrees  to  pay  into 
the  estate  of  H.  S.  Anderson,  deceased,  the  follow- 
ing sums  of  money : 
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''(a)     The  sum  of  $75,000.00,  representing, 
as  the  parties  hereto  agree,  the  fair  market 
value  at  date  of  the  death  of  the  decedent,  of  his 
interest  in  said  California  partnership; 
*     *     * 

'^8.     H.  S.  Anderson,  Jr.,  Robert  W.  Anderson, 
and  John  Hardy  Anderson,  as  surviving  partners 
of  The  Alaska  Partnership,  in  full  satisfaction  and 
discharge  of  all  claims  of  the  estate  of  H.  S.  Ander- 
son, deceased,  and  of  the  heirs  of  H.  S.  Anderson, 
deceased,  for  and  on  account  of  the  interest  of  H.  S. 
Anderson  in  his  lifetime  and  that  his  estate  has 
acquired  since  his  death  in  and  to  The  Alaska  Part- 
nership, hereby  agree  to  pay  into  the  estate  of  H.  S. 
Anderson,  deceased,  the  following  sums  of  money: 
"(a)     The  sum  of  $50,000.00,  representing, 
as  the  parties  hereto  agree,  the   fair  market 
value  at  date  of  death  of  the  decedent  of  his 
interest  in  said  Alaska  Partnership; 

''(b)  The  sum  of  $38,000.00,  representing, 
as  the  parties  hereto  agree,  the  estate's  share 
of  the  profits  of  The  Alaska  Partnership  from 
the  date  of  the  death  of  the  decedent,  December 
27,  1941,  to  the  date  of  this  agreement. 


a 


17.  All  the  parties  hereto  agree  that  the  real 
property  and  the  improvements  thereon,  said  real 
property  being  described  as  follows : 

''Lots  65  and  66,  in  the  Industrial   Center 
Tract,  in  the  County  of  Los  Angeles,  State  of 
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California,  as  per  map  recorded  in  Book  12, 
page  101,  of  Maps,  in  the  office  of  the  County 
Recorder  of  said  County, 

''and  also  the  shares  of  stock  of  Douglas  Oil  & 
Refining  Corporation,  although  in  the  record  name 
of  H,  S.  Anderson,  are  in  reality  the  property  of 
The  California  Partnership,  and  all  parties  hereto 
will  join  in  such  proceedings  as  may  be  proper,  con- 
venient or  necessary  to  effectuate  quieting  title  to 

that  effect. 

*     *     * 

''22.  In  addition  to  the  property  set  forth  in 
paragraph  17,  hereof,  there  is  also  a  certain  oil  lease 
in  Ventura  County  and  certain  Puett  Starting  Gate 
Company  stock  which  is  in  the  name  of  H.  S.  An- 
derson, deceased,  but  which  is  the  property  of  the 
California  co-partnership  and  which  is  to  be 
handled  as  provided  for  in  said  paragraph  17." 

X. 

Said  agreement  of  December  11,  1942,  between 
Orien  H.  Anderson  in  her  personal  capacity  and 
in  her  capacity  as  guardian  for  her  son,  William 
Todd  Anderson,  a  minor,  H.  S.  Anderson,  Jr.,  as 
administrator  of  the  Estate  of  H.  S.  Anderson,  De- 
ceased, and  individually,  Robert  W.  Anderson  and 
John  Hardy  Anderson  was  approved  by  the  Su- 
perior Court  of  the  State  of  California  in  and  for 
the  County  of  Los  Angeles,  sitting  as  a  court  of 
probate,  on  December  22,  1942,  by  order  of  Court 
which  further  found  as  follows: 
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*'That  H.  S.  Anderson,  deceased,  owned  a  75% 
interest  in  a  California  partnership  known  as  H.  S. 
Anderson,  also  known  as  H.  S.  Anderson  Co.,  which 
interest  was  separate  property. 

"That  H.  S.  Anderson,  Deceased,  owned  a  40% 
interest  in  a  partnership  known  as  Anderson  Bros. 
Supply  Co.  of  Alaska,  which  interest  was  com- 
mimity  property.  *  *  * 

"That  the  value  of  the  estate's  interest  in  the 
California  partnership  as  of  the  date  of  death  was 
$75,000.00. 

"That  the  value  of  the  estate's  interest  in  the 
Alaska  partnership  as  of  the  date  of  death  w^as 
$50,000.00.  *  *  * 

"That  H.  S.  Anderson,  Jr.,  as  the  surviving 
partner  of  the  California  partnership,  in  full  satis- 
faction and  discharge  of  all  claims  of  the  Estate 
of  H.  S.  Anderson,  deceased,  and  of  the  heirs  of 
H.  S.  Anderson,  deceased,  for  and  on  account  of  the 
interest  of  said  H.  S.  Anderson  in  his  lifetime  and 
that  his  estate  has  acquired  since  his  death  in  and 
to  the  California  partnership,  shall  pay  into  the 
Estate  of  H.  S.  Anderson,  deceased,  the  following 
sums  of  money: 

"(a)  The  sum  of  $75,000.00,  representing 
the  fair  market  value  at  date  of  the  death  of  the 
decedent  of  his  interest  in  said  California  part- 
nership. *  *  * 

"That  said  H.  S.  Anderson,  Jr.,  Robert  W.  An- 
derson, and  John  Hardy  Anderson,  as  surviving 
partners  of  the  Alaska  partnership,  in  full  satis- 
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faction  and  discharge  of  all  claims  of  the  Estate  of 
H.  S.  Anderson,  deceased,  and  of  the  heirs  of  H.  S. 
Anderson,  deceased,  for  and  on  account  of  the  in- 
terest of  H.  S.  Anderson  in  his  lifetime  and  that 
his  estate  has  acquired  since  his  death  in  and  to  the 
Alaska  partnership,  shall  pay  into  the  estate  of 
H.  S.  Anderson,  deceased,  the  following  sums  of 
money : 

''(a)  The  sum  of  $50,000.00,  representing 
the  fair  market  value  at  date  of  death  of  the 
decedent  of  his  interest  in  said  Alaska  partner- 
ship. *  *  *" 

XI. 
On  December  27,  1941,  the  only  activities  of  the 
Alaska  partnership  consisted  of  subsistence  con- 
tract work  in  connection  with  the  construction  of  the 
air  base  at  Anchorage,  Alaska,  pursuant  to  a  lease 
contract  dated  July  24,  1940,  the  lease  contract  and 
operations  thereunder  being  terminable  at  the  will 
of  the  Secretary  of  War. 

XII. 

On  December  27,  1941,  the  California  partnership 
was  engaged  in  the  following  subsistence  work 
and/or  had  the  following  purchase  orders  or  con- 
tracts for  subsistence  work: 

(a)  The  operation  of  the  post  exchange  foun- 
tain-grills at  Camp  San  Luis  Obispo,  California, 
pursuant  to  an  oral  agreement  entered  into  in  or 
about  March,  1941,  later  reduced  to  writing  dated 
December  9,  1941,  terminable  on  30  days'  notice  by 
either  party. 
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(b)  The  operation  of  the  post  exchange  foun- 
tain-grills at  Camp  Roberts,  California,  pursuant 
to  a  contract  dated  June  5,  1941,  terminable  on  60 
days'  notice  by  either  party.  Said  contract  was 
cancelled  by  the  Camp  Roberts  Post  Exchange  on 
February  1,  1943,  due  to  change  in  military  per- 
sonnel and  policy  at  this  particular  camp. 

(c)  The  operation  of  the  in-plant  feeding  facili- 
ties at  the  California  Shipbuilding  Yards,  Terminal 
Island,  California,  pursuant  to  a  contract  dated 
September  2,  1941,  terminable  on  48  hours'  notice 
by  California  Shipbuilding  Coi^^oration.  Said  con- 
tract was  cancelled  by  California  Shipbuilding  Cor- 
poration on  July  27,  1942. 

(d)  The  operation  of  the  in-plant  feeding  facili- 
ties at  the  Douglas  Aircraft  Plant  in  Long  Beach, 
California,  pursuant  to  an  oral  agreement  entered 
into  on  or  about  July  1,  1941,  which  agreement  was 
cancelled  by  Douglas  Aircraft  Company  on  Novem- 
ber 19,  1942. 

(e)  The  California  partnership,  prior  to  the 
death  of  the  decedent,  and  the  sui'viving  partner 
thereafter,  received  the  following  purchase  orders 
from  the  Defense  Plant  Corporation,  acting  by  and 
through  Basic  Magnesium,  Inc.,  for  the  carrying  on 
of  subsistence  work  during  the  construction  of  the 
Basic  Magnesium  Plant  near  Las  Vegas,  Nevada: 

Purchase  Order  Number  Date 

211 December  8,  1941 

Change  Order  No.  1 .  . . .  December  15,  1941 
Change  Order  No.  2 April  17,  1942 
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Purchase  Order  Number  Date 

212 December  15,  1941 

213 December  16,  1941 

Change  Order  No.  1 April  14,  1942 

214 December  15,  1941 

Change  Order  No.  1 April  15, 1942 

Change  Order  No.  2 May  18,  1942 

1933 March  2,  1942 

Change  Order  No.  1 May  2,  1942 

Change  Order  No.  2 May  19,  1942 

3836 April  21,  1942 

6167 October  23,  1942 

Change  Order  No.  1 September  2, 1944 

(f)  Said  Purchase  orders  and  change  orders 
were  superseded  by  settlement  and  release  dated 
July  1,  1943,  and  by  a  new  contract  executed  as  of 
July  1,  1943,  terminable  by  either  party  on  90  days' 
notice. 

(g)  A  reasonable  estimate  of  the  useful  eco- 
nomic life  of  the  respective  contracts  and  purchase 
orders  referred  to  in  paragraph  XI  and  paragraph 
XII  (a)  to  (e)  above,  as  determined  by  an  Internal 
Revenue  Agent  for  the  purpose  of  computing  de- 
preciation of  physical  equipment,  was  two  years 
from  and  after  December  31,  1941. 

XIII. 

The  partnership  return  of  the  new  limited  part- 
nership returns  '^H.  S.  Anderson  Co."  for  the  years 
1942  and  1943  showed  as  deductions  the  sums  of 
$58,082.52  and  $77,483.28,  respectively,  each  of  which 
figures  included  the  sum  of  $37,500.00  representing 
one-half  of  the  $75,000.00  required  to  be  paid  under 
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the  agreement  dated  December  11,  1942,  between 
Orien  H.  Anderson,  H.  S.  Anderson,  Jr.,  adminis- 
trator, H.  S.  Anderson,  Jr.,  Robert  W.  Anderson, 
John  Hardy  Anderson,  and  Orien  H.  Anderson  as 
guardian  of  William  Todd  Anderson. 

XIY. 

At  the  time  of  the  death  of  H.  S.  Anderson,  Sr., 
he  had  an  interest  in  the  California  partnership  of 
75%  and  his  son,  H.  S.  Anderson,  Jr.,  owned  a  25% 
interest.  At  the  time  of  his  death  the  decedent  owned 
a  40%  interest  in  the  Alaska  partnership  and  his 
three  sons  owned  the  remaining  interest  in  varying 
shares. 

XV. 

The  plaintiff  has  failed  to  show  by  preponderance 
of  evidence  that  H.  S.  Anderson,  Jr.,  purchased 
particular  assets  of  the  California  partnership,  the 
H.  S.  Anderson  Co.,  from  the  estate  of  H.  S.  An- 
derson, Deceased,  and  has  failed  to  show  that  H.  S. 
Anderson,  Jr.,  Robert  W.  Anderson  and  John 
Hardy  Anderson,  purchased  particular  assets  of  the 
Alaska  partnership  from  the  estate  of  his  father. 

XVI. 

Whatever  contracts  were  in  existence  at  the  time 
of  death  of  the  deceased  had  no  substantial  value 
and  had  as  a  value  only  a  small  percentage  of  the 
value  of  $100,000.00  contended  for  by  plaintiffs.  The 
contracts  were  never  set  up  on  the  books  of  the 
partnerships  as  capital  assets  and  never  carried  any 
value  on  the  books. 
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XVII. 
At  the  time  of  decedent's  death,  the  balance  sheet 
of  the  California  partnership  as  properly  adjusted 
indicates  that  the  decedent  had  an  interest  in  the 
California  partnership  in  excess  of  $71,000.00,  with- 
out the  alleged  contracts  being  listed  as  assets. 

XVIII. 

The  $75,000.00  paid  by  H.  S.  Anderson,  Jr.,  for 
his  father's  interest  in  the  California  partnership 
was  for  the  payment  of  an  interest;  and  the  differ- 
ence between  $71,000.00  adjusted  book  value  of  that 
interest  and  the  $75,000.00  paid  was  his  right  to  his 
share  of  the  excess  of  assets  over  liabilities,  and  the 
$4,000.00  difference,  if  anything,  was  good  will  or 
going  concern  value. 

XIX. 

On  December  23,  1942,  a  limited  partnership  for 
the  operation  of  the  Anderson  Bros.  Supply  Co.  of 
Alaska  was  entered  into  between  H.  S.  Anderson, 
Jr.,  Robert  W.  Anderson,  John  Hardy  Anderson, 
Ethel  Hamilton  Anderson,  the  wife  of  H.  S.  Ander- 
son, Jr.,  and  Gloria  S.  Anderson,  the  wife  of  Robert 
Anderson.  The  new  limited  partnership  was  termi- 
nated and  dissolved  on  December  31,  1943,  by 
mutual  consent  and  agreement.  There  is  no  evidence 
in  the  record  of  what  was  distributed  on  the  dissolu- 
tion. There  is  no  evidence  in  the  record  of  any  sale 
of  the  partnership.  There  is  no  evidence  in  the 
record  of  the  value  of  the  partnership  as  of  the  date 
of  dissolution  and  termination  of  the  whole  of  the 
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partnership  or  of  any  particular  partner's  percent- 
age of  interest  in  either  partnership. 

XX. 

There  was  formed  on  December  23,  1942,  by  and 
between  H.  S.  Anderson,  Jr.,  Robert  W.  Anderson, 
John  Hardy  Anderson  and  Ethel  Hamilton  Ander- 
son, the  wife  of  H.  S.  Anderson,  Jr.,  and  Gloria 
S.  Anderson,  the  wife  of  Robert  Anderson,  a  limited 
partnership  known  as  the  H.  S.  Anderson  Com- 
pany to  carry  on  the  business  theretofore  known  as 
the  H.  S.  Anderson  Co.  and  the  Anderson  Bros. 
Supply  Co.  of  Nevada.  Said  limited  partnership 
was  terminated  and  dissolved  as  of  the  close  of  busi- 
ness on  December  31,  1943,  by  mutual  consent  and 
agreement.  There  is  no  evidence  in  the  record  of 
what  was  distributed  on  the  dissolution  of  the  part- 
nership. There  is  no  evidence  in  the  record  of  any 
sale  of  the  partnership.  There  is  no  evidence  in  the 
record  of  the  value  of  the  partnership  as  of  the  date 
of  the  dissolution  and  termination  of  the  whole  of 
the  partnershi])  or  of  any  particular  partner's  per- 
centage of  interest  in  either  partnership. 

XXI. 

The  new  partnerships,  to  wit,  the  limited  partner- 
ships of  H.  S.  Anderson  Co.  and  the  Anderson  Bros. 
Supply  Co.  of  Alaska,  carried  on  the  business  of  the 
old  partnerships.  The  percentages  held  by  the 
former  partner's  sons  were  retained  and  the  interest 
of  the  deceased  father  was  divided  among  the  sons 
and  the  daughters-in-law  who  supplied  the  consid- 
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eration  to  buy  the  interest  of  the  deceased  father. 
Thus,  the  identity  of  the  interest  jDurchased  was 
preserved  and  can  be  followed. 

Thus  we  have: 

Old  Calif.  New 

Partnership  Partnership 

H.  S.  Anderson,  Sr 75%  — 

H.  S.  Anderson,  Jr 25%)  42.5% 

Ethel  Anderson  (his  wife)  —     )  7.5 

Robert  Anderson —     )  21.5 

Gloria  Anderson  (his  wife)  —     )  3.75 

John  Anderson —  25.00 


100%  100% 

The  75%  interest  of  the  deceased  father  was  split 
three  ways  to  each  of  the  sons  and  their  wives. 
This  is  the  way  the  matter  was  handled  and  con- 
sideration paid. 

XXII. 

Identity  of  the  interest  purchased  was  preserved 
as  well  in  the  Alaska  partnership  and  can  be  fol- 
lowed. 

Thus  we  have : 

Old  Alaska  New 

Partnership  Partnership 

H.  S.  Anderson,  Sr.  (deceased)  40%  — 

Robert  Anderson  30%)  30% 

Gloria  Anderson  (his  wife)  —     )  Sy^ 

John  Anderson  20%  331/3 

H.  S.  Anderson,  Jr 10%  ^5 

Ethel  Hamilton  —  81/3 

100%  100% 

Thus  each  surviving  old  partner  retained  the 
percentage  he  had,  and  the  40%   purchased  from 
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the  estate  of  the  deceased  father  was  split  among 
the  sons  and  their  wives,  and  consideration  paid 
therefor,  as  follows: 


H.  S.  Anderson,  Jr. 

15% 

Ethel  (his  wife) 

81/3% 

Robert  Anderson 

Gloria  (his  wife) 

31/3% 

John  Anderson  (no  wife) 

131/3% 

Total  40% 

XXIII. 

The  identities  of  the  75%  and  40%  interest  in 
the  old  partnerships  were  carried  over  into  the  new, 
and  carried  the  same  percentage  in  the  new  partner- 
ships. The  purchase  price  was  a  capital  investment 
and  became  the  base  for  each  interest  in  the  new 
partnerships. 

XXIV. 

Interests  in  the  respective  partnerships  were  pur- 
chased and  not  specific  assets.  The  sons  and  their 
wives  could  have  purchased  the  specific  contracts  if 
they  desired  but  did  not  do  so.  Had  they  done  so, 
and  paid  into  the  estate  $100,000.00  which  they 
contend  is  the  value  of  the  contracts  they  could  not 
have  purchased  thereafter,  the  interest  of  the  dece- 
dent in  the  California  partnership  for  $75,000.00  and 
interest  in  the  Alaska  partnership  for  $40,000.00  as 
the  partnerships  had  other  assets  and  had  the  value 
that  the  plaintiffs  now  contend  been  placed  upon 
them,  they  would  have  had  to  pay  closer  to  $150,- 
000.00  for  the  interest  of  the  decedent  in  the  Cali- 
fornia partnership  alone. 
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XXV. 

The  three  brothers,  H.  S.,  Jr.,  Robert  and  John, 
could  have  purchased  the  contracts  for  cash  and 
thus  capitalized  the  contracts  in  the  partnership, 
but  that  was  not  done.  Had  such  a  course  been 
taken,  the  three  sons  involved  here,  who  each  took 
1/6  of  the  separate  property  of  the  father,  would 
have  recovered  from  the  estate  approximately  % 
(three  times  1/6),  of  the  additional  amoimt  paid  for 
the  partnership  interest.  The  widow  and  the  fourth 
son  (the  minor)  would  have  recovered  from  the 
estate  one-half  the  additional  amount  received  for 
the  partnership  interest  in  such  method  of  handling. 
The  three  brothers  have  been  represented  and  were 
represented  in  their  dealings  with  the  estate  by  able 
counsel  and  the  actions  of  the  plaintiffs  and  the 
brothers  and  sisters-in-law  were  taken  advisedly 
and  the  alternatives  above  rejected 

XXVI. 

Before  and  up  to  the  date  of  his  death,  the  de- 
cedent and  his  partner-sons  never  treated  the  con- 
tracts as  capital  items.  The  acts  of  the  deceased  on 
the  plaintiffs  as  partners  in  the  old  partnerships 
have  a  bearing  on  their  intent  and  the  realities 
of  the  situation. 

XXVII. 

The  plaintiff  has  failed  to  establish  that  the 
California  partnership  had  an  asset  of  substantial 
value  at  the  date  of  H.  S.  Anderson,  Senior's  death 
in  what  later  consisted  of  a  subsistence  business  at 
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tlie  Basic  Magnesium  plant  at  Roy  sen,  Nevada.  On 
the  contrary,  the  evidence  indicates  that  very  little 
beyond  preliminary  negotiations  for  the  carrjdng 
on  of  a  subsistence  business  had  been  consummated 
at  the  time  of  his  death,  that  all  the  parties  to  the 
matter  reconsidered  it  after  the  death,  and  only 
after  being  assured  by  H.  S.  Anderson,  Jr.,  and  his 
father-in-law,  that  H.  S.  Anderson,  Jr.,  and  his 
brothers  were  willing,  and  able,  in  their  own  right 
to  carry  it  on,  were  further  purchase  orders  given 
to  H.  S.  Anderson.  The  method  of  arranging  for 
the  subsistence  business  to  be  carried  on  was  by 
purchase  orders  executed  by  the  contractor  alone 
and  not  until  July  1,  1943,  was  a  binding  bilateral 
contract  between  H.  S.  Anderson  Co.  and  the  con- 
tractor entered  into,  which  was  a  year  and  a  half 
after  the  death  of  H.  S.  Anderson  and  long  after 
the  purchase  of  the  interest  of  H.  S.  Anderson, 
deceased,  from  his  estate  and  the  formation  of  a 
new  limited  partnership  between  the  sons  and 
sisters-in-law  of  the  sons  and  wives  of  the  Ander- 
son sons.  The  contracts  have  no  value,  were  not  pur- 
chased and  could  not  be  deducted  as  expenses  paid 
for  the  production  or  collection  of  income,  or  the 
management,  conservation  or  maintenance  of  prop- 
erty held  for  the  production  of  income,  or  could 
not  be  capitalized  and  amortized  or  depreciated 
or  allowed  as  a  loss  in  either  1943  or  1944. 

And   from  these   facts   the   Court   concludes   as 
follows : 
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Conclusions  of  Law 

I. 

The  Court  has  jurisdiction  of  this  controversy  and 
of  the  parties  hereto. 

II. 

The  plaintiff  has  failed  to  sustain  plaintiff's 
burden  of  proof  that  the  defendant  erroneously  and 
illegally  assessed  and  collected  from  plaintiff  in- 
come tax  for  years  1943  and  1944  and  erroneously 
and  illegally  failed  and  refused  to  allow  plaintiff's 
claims  for  refund  and  to  refund  to  plaintiff  the 
amounts  claimed. 

III. 

H.  S.  Anderson,  Jr.,  Robert  Anderson  and  John 
Anderson  purchased  the  interest  of  H.  S.  Anderson, 
deceased,  in  the  two  partnerships  known  as  H.  S. 
Anderson  Co.  and  Anderson  Supply  Co.  of  Alaska, 
and  not  specific  assets  or  specific  contracts  by  the 
payment  to  the  estate  of  the  father  of  the  sums  of 
$75,000,00  and  $40,000,00. 

TV. 

The  plaintiff  has  not  overpaid  plaintiff's  income 
tax  for  either  1943  or  1944. 

V. 
The  sums  paid  by  H  S.  Anderson,  Jr.,  and  his 
brothers  for  their  interest  in  the  California  and 
Alaska  partnerships  are  not  deductible  as  expenses 
under  any  provisions  of  the  Internal  Revenue  Code, 
are  not  amortizable,  cannot  be  capitalized  and  de- 
preciated and  did  not  give  rise  to  deductible  losses 
in  1943  or  1944  or  loss  carrybacks  from  1944  to  1943. 
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VI. 

Defendant  is  entitled  to  judgment  that  the  plain- 
tiff take  nothing  and  for  dismissal  of  the  complaint 
with  prejudice,  and  for  its  costs. 

Dated:     This  18th  day  of  March,  1955. 

/s/  JAMES  M.  CARTER, 

United  States  District  Judge. 

Lodged  February  1,  1955. 
[Endorsed]:     Piled  March  18,  1955. 


United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

No.  12044-C  Civil 

H.  S.  ANDERSON,  JR., 

Plaintiff, 

vs. 


UNITED  STATES  OF  AMERICA 


Defendant. 

JUDGMENT 

The  above  case  came  on  regularly  for  trial  on 
January  28,  and  29,  1954,  before  the  Hon.  James 
M.  Carter,  United  States  District  Judge,  sitting 
without  a  jury,  the  plaintiff  appearing  through  his 
counsel,  Mackay,  McGregor,  Reynolds  and  Bennion, 
by  Adam  Y.  Bennion,  Esq.,  and  the  defendant  ap- 
pearing through  its  counsel  Laughlin  E.  Waters, 
United  States  Attorney  for  the  Southern  District  of 
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California,  and  Edward  R.  McHale,  Assistant 
United  States  Attorney  for  said  District,  Chief, 
Tax  Division,  was  consolidated  for  trial  with  the 
cases  of  Ethel  H.  Anderson  v.  United  States  of 
America,  No.  12045-C;  Robert  W.  Anderson  v. 
United  States  of  America,  No.  12046-C;  Gloria  8. 
Anderson  v.  United  States  of  America,  No.  12047-r ; 
and  John  Hardy  Anderson  v.  United  States  of 
America,  No.  12048-C ;  and  evidence  both  oral  and 
documentary  having  been  received  and  the  matter 
having  been  submitted  on  the  evidence,  written 
memoranda  and  oral  argument,  and  the  Court  hav- 
ing duly  considered  the  same  and  on  June  30,  1954, 
having  tiled  its  Memorandum  of  Decision,  and  hav- 
ing filed  its  Findings  of  Fact  and  Conclusions  of 
Law  and  ordered  that  judgment  be  entered  for  the 
defendant  in  accordance  with  said  Findings  and 
Conclusions ; 

Now,  Therefore,  it  is  Hereby  Ordered,  Adjudged 
and  Decreed  that  plaintiif  take  nothing  by  his  com- 
plaint, that  the  above-entitled  action  be  dismissed 
with  prejudice,  and  that  defendant  have  judgment 
for  and  shall  recover  from  plaintiif  the  amount  of 
defendant's  costs  to  be  taxed  by  the  Clerk  of  this 
Court  in  the  sum  of  $104.15. 

Judgment  rendered  this  18th  day  of  March,  1955. 
/s/  JAMES  M.  CARTER, 

United  States  District  Judge. 

Lodged  February  1,  1955. 
[Endorsed]:     Filed  March  18,  1955. 
Docketed  and  entered  March  22,  1955. 
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United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

No.  12045-C  Civil 

ETHEL  H.  ANDERSON, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

The  above  case  came  on  regularly  for  trial  on 
January  28  and  29,  1954,  before  the  Hon.  James 
M.  Carter,  United  States  District  Judge,  sitting 
without  a  jury,  the  plaintiff  appearing  through  her 
counsel,  Mackay,  McGregor,  Reynolds  and  Bennion, 
by  Adam  Y.  Bennion,  Esq.,  and  the  defendant  ap- 
pearing through  its  counsel  Laughlin  E.  Waters, 
United  States  Attorney  for  the  Southern  District 
of  California,  and  Edward  R.  McHale,  Assistant 
United  States  Attorney  for  said  District,  Chief, 
Tax  Division,  was  consolidated  for  trial  mth  the 
cases  of  H.  S.  Anderson,  Jr.  v.  United  States  of 
America,  No.  12044-C ;  Robert  W.  Anderson  v. 
United  States  of  America,  No.  12046-C;  Gloria 
S.  Anderson  v.  United  States  of  America,  No. 
12047-C:  and  John  Hardy  Anderson  v.  United 
States  of  America,  No.  12048-C ;  and  evidence  both 
oral  and  documentary  having  been  received  and  the 
matter  having  been  submitted  on  the  evidence, 
written   memoranda    and   oral   argument,   and   the 
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Court  having  duly  considered  the  same  and  on  June 
30,  1954,  having  filed  its  Memorandum  of  Decision, 
and  having  filed  its  Findings  of  Fact  and  Con- 
clusions of  Law  and  ordered  that  judgment  be  en- 
tered for  the  defendant  in  accordance  with  said 
Findings  and  Conclusions; 

Now,  Therefore,  it  is  Hereby  Ordered,  Adjudged 
and  Decreed  that  plaintiff  take  nothing  by  her  com- 
plaint, that  the  above-entitled  action  be  dismissed 
with  prejudice,  and  that  defendant  have  judgment 
for  and  shall  recover  from  plaintiff  the  amount 
of  defendant's  costs  to  be  taxed  by  the  Clerk  of  this 
Court  in  the  sum  of  $20.00. 

Judgment  rendered  this  18th  day  of  March,  1955. 
/s/  JAMES  M.  CARTER, 

United  States  District  Judge. 

Lodged  February  1,  1955. 
[Endorsed]:     Filed  March  18,  1955. 
Docketed  and  entered  March  22,  1955. 


United  States  District  Court  for  the  Southern 

District  of  California,  Central  Division 

No.  12046-C  Civil 

ROBERT  W.  ANDERSON, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 
JUDGMENT 

The  above  case  came  on  regularly  for  trial  on 
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January  28  and  29,  1954,  before  the  Hon.  James 
M.  Carter,  United  States  District  Judge,  sitting 
without  a  jury,  the  plaintiff  appearing  through  his 
counsel,  Mackay,  McGregor,  Be^^lolds  and  Bennion, 
by  Adam  Y.  Bennion,  Esq.,  and  the  defendant  ap- 
pearing through  its  counsel  Laughlin  E.  "Waters, 
United  States  Attorney  for  the  Southern  District  of 
California,  and  Edward  R.  McHale,  Assistant 
United  States  Attorney  for  said  District,  Chief, 
Tax  Division,  was  consolidated  for  trial  \\ith  the 
cases  of  H.  S.  Anderson,  Jr.  v.  United  States  of 
America,  No.  12044-C ;  Ethel  H.  Anderson  v.  United 
States  of  America,  No.l2045-C;  Gloria  S.  Ander- 
son Y.  United  States  of  America,  No.  12047-C;  and 
John  Hardy  Anderson  v.  United  States  of  America, 
No.  12048-C;  and  evidence  both  oral  and  docu- 
mentary having  been  received  and  the  matter  hav- 
ing been  submitted  on  the  evidence,  written  mem- 
oranda and  oral  argument,  and  the  Court  having 
duly  considered  the  same  and  on  June  30,  1954, 
having  filed  its  Memorandum  of  Decision,  and  hav- 
ing filed  its  Findings  of  Fact  and  Conclusions  of 
Law  and  ordered  that  judgment  be  entered  for  the 
defendant  in  accordance  with  said  Findings  and 
Conclusions ; 

Now,  Therefore,  it  is  Hereby  Ordered,  Adjudged 
and  Decreed  that  plaintiff  take  nothing  by  his  com- 
plaint, that  the  above-entitled  action  be  dismissed 
^ith  prejudice,  and  that  defendant  have  judgment 
for  and  shall  recover  from  plaintiff  the  amount  of 
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defendant's  costs  to  be  taxed  by  the  Clerk  of  this 
Court  in  the  sum  of  $20.00. 

Judgment  rendered  this  18th  day  of  March,  1955. 

/s/  JAMES  M.  CARTER, 

United  States  District  Judge. 

Lodged  February  1,  1955. 
[Endorsed]:     Filed  March  18,  1955. 
Docketed  and  entered  March  22,  1955. 


United  States  District  Court  for  the  Southern 

District  of  California,  Central  Division 

No.  12047-C  Civil 

GLORIA  S.  ANDERSON, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

The  above  case  came  on  regularly  for  trial  on 
January  28  and  29,  1954,  before  the  Hon.  James 
M.  Carter,  United  States  District  Judge,  sitting 
without  a  jury,  the  plaintiff  api^earing  through  her 
counsel,  Mackay,  McGregor,  Reynolds  and  Bennion, 
by  Adam  Y.  Bennion,  Esq.,  and  the  defendant  ap- 
pearing through  its  counsel  Laughlin  E.  Waters, 
United  States  Attorney  for  the  Southern  District 
of  California,  and  Edward  R.  McHale,  Assistant 
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United  States  Attorney  for  said  District,  Chief, 
Tax  Division,  was  consolidated  for  trial  with  the 
cases  of  H.  S.  Anderson,  Jr.  v.  United  States  of 
America,  No.  12044-C ;  Ethel  H.  Anderson  v.  United 
States  of  America,  No.  12045-C ;  Robert  W.  Ander- 
son V.  United  States  of  America,  No.  12046-C ;  and 
John  Hardy  Anderson  v.  United  States  of  America, 
No.  12048-C ;  and  evidence  both  oral  and  docu- 
mentary having  been  received  and  the  matter  hav- 
ing been  submitted  on  the  evidence,  written  mem- 
oranda and  oral  argument,  and  the  Court  having 
duly  considered  the  same  and  on  June  30,  1954,  hav- 
ing filed  its  Memorandum  of  decision,  and  having 
filed  its  Findings  of  Fact  and  Conclusions  of  Law 
and  ordered  that  judgment  be  entered  for  the  de- 
fendant in  accordance  with  said  Findings  and  Con- 
clusions ; 

Now,  Therefore,  it  is  Hereby  Ordered,  Adjudged 
and  Decreed  that  plaintiff  take  nothing  by  her  com- 
plaint, that  the  above-entitled  action  be  dismissed 
with  prejudice,  and  that  defendant  have  judgment 
for  and  shall  recover  from  plaintiff  the  amoimt  of 
defendant's  costs  to  be  taxed  by  the  Clerk  of  this 
Court  in  the  sum  of  $20.00. 

Judgment  rendered  this  18th  day  of  March,  1955. 
/s/  JAMES  M.  CARTER, 

United  States  District  Judge. 

Lodged  February  1,  1955. 
[Endorsed] :     Filed  March  18,  1955. 
Docketed  and  entered  March  22,  1955. 
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United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

No.  12048-C  Civil 

JOHN  HARDY  ANDERSON, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

The  above  case  came  on  regularly  for  trial  on 
January  28  and  29,  1954,  before  the  Hon.  James 
M.  Carter,  United  States  District  Judge,  sitting 
without  a  jury,  the  plaintiff  appearing  through  his 
counsel,  Mackay,  McGregor,  Reynolds  and  Bennion, 
by  Adam  Y.  Bennion,  Esq.,  and  the  defendant  ap- 
pearing through  its  counsel  Laughlin  E.  Waters, 
United  States  Attorney  for  the  Southern  District 
of  California,  and  Edward  R.  McHale,  Assistant 
United  States  Attorney  for  said  District,  Chief,  Tax 
Division,  was  consolidated  for  trial  with  the  cases 
of  H.  S.  Anderson,  Jr.  v.  United  States  of  America, 
No.  12044-C;  Ethel  H.  Anderson  v.  United  States 
of  America,  No.  12045-C ;  Robert  W.  Anderson  v. 
United  States  of  America,  No.  12046-C ;  and  Gloria 
S.  Anderson  v.  United  States  of  America,  No. 
12047-C;  and  evidence  both  oral  and  documentary 
having  been  received  and  the  matter  having  been 
submitted  on  the  evidence,  written  memoranda  and 
oral   argument,   and   the   Court   having   duly   con- 
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sidered  the  same  and  on  June  30,  1954,  having  filed 
its  Memorandum  of  Decision,  and  having  filed 
its  Findings  of  Fact  and  Conclusions  of  Law  and 
ordered  that  judgment  be  entered  for  the  defendant 
in  accordance  with  said  Findings  and  Conclusions; 

Now,  Therefore,  it  is  Hereby  Ordered,  Adjudged 
and  Decreed  that  plaintiff  take  nothing  by  his  com- 
plaint, that  the  above-entitled  action  be  dismissed 
with  prejudice,  and  that  defendant  have  judgment 
for  and  shall  recover  from  plaintiff  the  amount  of 
defendant's  costs  to  be  taxed  by  the  Clerk  of  this 
Court  in  the  sum  of  $20.00. 

Judgment  rendered  this  18th  day  of  March,  1955. 
/s/  JAMES  M.  CARTER, 

United  States  District  Judge. 

Lodged  February  1,  1955. 
[Endorsed] :     Filed  March  18,  1955. 
Docketed  and  entered  March  22,  1955. 


United  States  District  Court,  Southern  District 

of  California,  Central  Division 

Civil  Action  No.  12044-C 

H.  S.  ANDERSON,  JR., 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

NOTICE  OF  APPEAL 

To  the  Defendant,  United  States  of  America,  Above 
Named    and    to    Its    Attorneys,    Laughlin    E. 
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Waters,  United  States  Attorney;  Edward  R. 
McHale,  Assistant  United  States  Attorney,  600 
Federal  Building',  Los  Angeles  12,  California: 

You,  and  Each  of  You,  are  Hereby  Advised  that 
the  plaintiff  H.  S.  Anderson,  Jr.,  does  hereby  ap- 
peal to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  in  favor  of  de- 
fendant docketed  and  entered  March  22,  1955,  in 
the  above-entitled  case. 

Dated  May  19,1955. 

MACKAY,  McGREGOE, 
REYNOLDS  &  BENNION, 

By  /s/  A.  CALDER  MACKAY, 

By  /s/  ADAM  Y.  BENNION, 

By  /s/  STAFFORD  R.  GRADY, 

Attorneys  for  Plaintiff. 

Acknowledgment  of  Service  attached. 
[Endorsed] :     Filed  May  20,  1955. 
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United  States  District  Court,  Southern  District 
of  California,  Central  Division 

Ci^il  Action  Xo.  12045-C 

ETHEL  H.  ANDERSON, 

Plaintiff, 

TS. 

UNITED  STATES  OF  A^ilERICA, 

Defendant. 

NOTICE  OF  APPEAL 

To  the  Defendant,  LTnited  States  of  America,  Above 
Named  and  to  Its  Attorneys,  Laughlin  E. 
Waters,  United  States  Attorney:  Edward  R. 
McHale,  Assistant  United  States  Attorney,  600 
Federal  Building,  Los  Angeles  12,  California : 

You,  and  Each  of  You,  are  Hereby  Advised  that 
the  plaintiff,  Ethel  H.  Anderson,  does  hereby  ap- 
peal to  the  LTnited  States  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  in  favor  of 
defendant  docketed  and  entered  March  22,  1955, 
in  the  above-entitled  case. 

Dated  May  19,  1955. 

MACKAY,  McGregor, 

REYNOLDS  &  BENNION, 
By  /s/  A.  CALDER  MACKAY, 
By  /s/  ADA3I  Y.  BENNION, 
By  /s/  STAFFORD  R.  GRADY, 
Attorneys  for  Plaintiff. 

Acknowledgment  of  Service  attached. 
[Endorsed]  :     Filed  May  20,  1955. 
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United  States  District  Court,  Southern  District 

of  California,  Central  Division 

Civil  Action  No.  12046-C 

ROBERT  W.  ANDERSON, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

NOTICE  OF  APPEAL 
To  tlie  Defendant,  United  States  of  America,  Above 
Named    and    to    Its    Attorneys,    Laughlin    E. 
Waters,  United   States  Attorney;   Edward  R. 
McHale,  Assistant  United  States  Attorney,  600 
Federal  Building,  Los  Angeles  12,  California; 
You,  and  Each  of  You,  are  Hereby  Advised  that 
the  plaintiff,  Robert  W,  Anderson,  does  hereby  ap- 
peal to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  in  favor  of  de- 
fendant docketed  and  entered  March  22,  1955,  in 
the  above-entitled  case. 
Dated  May  19,  1955. 

MACKAY,  McGregor, 

REYNOLDS  &  BENNION, 
By  /s/  A.  CALDER  MACKAY, 
By  /s/  ADA^l  Y.  BENNION, 
By  /s/  STAFFORD  R.  GRADY, 

Attorneys  for  Plaintiff. 

Acknowledgment  of  Service  attached. 
[Endorsed] :     Filed  May  20,  1955. 
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United  States  District  Court,  Southern  District 

of  California,  Central  Division 

Civil  Action  No.  12047-C 

GLORIA  S.  ANDERSON, 

Plaintiff, 

vs. 

UNITED  STATES  OF  A^IERICA, 

Defendant. 

NOTICE  OF  APPEAL 
To  the  Defendant,  United  States  of  America,  Above 
Named  and  to  Its  Attorneys,  Laughlin  E. 
Waters,  United  States  Attorney;  Edward  R. 
McHale,  Assistant  United  States  Attorney,  600 
Federal  Building,  Los  Angeles  12,  California: 
You,  and  Each  of  You,  are  Hereb}^  Advised  that 
the  plaintiff,  Gloria  S.  Anderson,  does  hereby  ap- 
peal to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  in  favor  of  de- 
fendant docketed  and  entered  March  22,  1955,  in 
the  above-entitled  case. 
Dated  May  19,  1955. 

MACKAY,  McGregor, 

REYNOLDS  &  BENNION, 
By  /s/  A.  CALDER  MACKAY, 
By  /s/  ADAM  Y.  BENNION, 
By  /s/  STAFFORD  R.  GRADY, 
Attorneys  for  Plaintiff. 

•  Acknowledgment  of  Service  attached. 
[Endorsed] :     Filed  May  20,  1955. 
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United  States  District  Court,  Southern  District 

of  California,  Central  Division 

Civil  Action  No.  12048-C 

JOHN  H.  ANDERSON, 

Plaintiff, 
vs. 
UNITED  STATES  OF  AMERICA, 

Defendant. 

NOTICE  OF  APPEAL 

To  tlie  Defendant,  United  States  of  America,  Above 
Named    and    to    Its    Attorneys,    Lauglilin    E. 
Waters,   United  States  Attorney;   Edward  R. 
McHale,  Assistant  United  States  Attorney,  600 
Federal  Building,  Los  Angeles  12,  California : 
You,  and  Each  of  You,  are  Hereby  Advised  that 
the  plaintiff,  John  H.  Anderson,  does  hereby  ap- 
peal to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  in  favor  of  de- 
fendant docketed  and  entered  March  22,   1955,  in 
the  above-entitled  case. 
Dated  May  19,  1955. 

MACKAY,  McGregor, 

REYNOLDS  &  BENNION, 
By  /s/  A.  CALDER  MACKAY, 
By  /s/  ADA^I  Y.  BENNION, 
By  /s/  STAFFORD  R.  GRADY, 

Attorneys  for  Plaintiff. 

Acknowledgment  of  Service  attached. 
[Endorsed]:     Filed  May  20,  1955. 
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In    the    United    States    District    Court,    Southern 
District  of  California,  Central  Division 

Nos.  12044-C,  12045-C,  12046-C,  12047-C 
and  12048-C 

H.  S.  ANDERSON,  JR., 

Plaintiff, 

vs. 

UNITED  STATES  OP  AMERICA, 

Defendant. 
And  Related  Cases. 

Honorable    James    M.    Carter,    Judge    Presiding. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Thursday,  January  28, 1954 

Appearances : 

For  the  Plaintiffs : 

MACKAY,  McGregor,  Reynolds  & 

BENNION,  By 

ADAM  BENNION,  ESQ.,  and 
A.  CALDER  MACKAY,  ESQ. 

For  the  Defendant : 

LAUGHLIN  E.  WATERS, 

United  States  Attorney;  By 

EDWARD  R.  McHALE, 

Assistant  United  States  Attorney. 
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Thursday,  January  28,  1954, 10:00  A.M. 
(Other  court  matters.) 

The  Court:  Let  me  take  a  recess  in  this  next 
case  and  read  over  your  stipulation  of  facts  and 
go  on  from  there. 

Mr.  McHale:  Before  your  Honor  takes  a  recess, 
can  I  present  my  supplemental  trial  memorandum? 

The  Court :     Yes. 

This  is  Anderson  v.  United  States,  Mr.  Reporter, 
Nos.  12044  to  12048,  inclusive. 

Mr.  McHale:  May  the  record  show  that  I  also 
served  Mr.  Bennion  with  a  copy. 

The  Court:  How  long  do  you  think  it  will  take 
to  try  this  case  ? 

Mr.  Bennion :  Your  Honor,  I  think  we  can  finish 
today.  That  is  my  feeling. 

Mr.  McHale:  I  think  Mr.  Bennion  is  right  on 
that,  your  Honor.  I  think  most  of  the  case  is  going 
to  depend  upon  the  documents. 

Mr.  Bennion:  I  would  say  that  we  have  proba- 
bly 20  exhibits  which  we  have  agreed  to  put  in.  If 
I  could  just  put  them  in  when  we  start  and  ex- 
plain what  they  are,  I  think  we  can  get  them  all  in 
without  much  delay  in  time. 

The  Court:  They  are  going  in  practically  by 
stipulation,  aren't  they?  [3*] 

Mr.  McHale:     I  think  all  but  one,  your  Honor. 

The  Court:  Why  don't  you,  meanwhile,  before 
you  call  me  back  out  here,  mark  all  your  exhibits 
with  the  clerk,  the  plaintiff  using  the  number  series. 
And,  Mr.  McHale,  do  you  have  some  exhibits? 

*Page  niimberiBg  appearing  at  tap  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Mr.  McHale :  I  may  have  some  later  in  the  trial, 
but  these  we  have  agreed  ujDon. 

The  Court:     All  right. 

The  Clerk:  Give  them  to  me  in  the  order  in 
which  you  want  them  marked. 

(A  recess  was  taken.) 

The  Clerk:  Your  Honor,  during  the  recess  I 
have  marked  the  following  exhibits  for  identifica- 
tion :  Plaintiff 's  Exhibits  1  to  17,  inclusive ;  and  De- 
fendant's  Exhibit  A. 

The  Court :     All  right. 

(The  documents  referred  to  were  marked 
Plaintiff's  Exhibits  1  to  17,  inclusive;  and  De- 
fendant's Exhibit  A,  for  identification.) 

Mr.  Bennion:  May  it  please  the  court,  this  is  a 
suit  for  income  tax  refund,  as  a  matter  of  fact,  five 
suits  by  five  related  taxpayers,  but  the  same  issue  is 
involved  in  each  of  the  five  cases  and  they  have 
heretofore  been  consolidated.  Fundamentally,  the 
issue  grows  out  of  the  disallowance  by  the  Commis- 
sioner of  certain  deductions  taken  by  these  five  tax- 
payers in  both  the  years  of  '42  and  '43,  growing  out 
of  payments  [4]  made  to  or  for  the  estate  of 
Harold  S.  Anderson,  Sr.,  who  died  in  December, 
1941. 

The  cause  of  action  we  have  here  grows  out  of 
the  proper  treatment  to  be  accorded  those  pay- 
ments. At  the  time  he  died — I  may  say,  your 
Honor,  that  the  parties  here  have  agreed  upon  a 
rather  short  stipulation  of  facts 
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The  Court:     I  just  got  through  reading  it. 

Mr.    Bennion     (Continuing) :    consisting    of 

about  four  pages,  which  I  should  like  to  offer  at 
this  time  if  they  are  not  already  deemed  in  evi- 
dence. 

The  Court :  The  pretrial  stipulation  of  facts  will 
be  received  in  evidence  as  part  of  the  record  of  the 
case. 

Mr.  Bennion:     Thank  you,  your  Honor. 

Now,  in  line  with  that  stipulation,  Mr.  Anderson, 
Sr.,  at  the  time  he  died  in  1941,  was  a  member  of 
two  partnerships;  one  with  Harold  S.  Anderson, 
Jr.,  which  we  have  called  the  California  partner- 
ship, and  in  which  the  decedent  owned  75  per  cent 
interest  and  Harold  S.  Jr.,  owned  the  remaining 
25  per  cent  interest ;  and  the  other  partnership  was 
referred  to  by  us  as  the  Alaska  partnership,  in 
which  not  only  the  decedent  but  his  three  sons  were 
members. 

After  he  died  an  agreement  was  drawn  up,  after 
rather  protracted  negotiations,  nearly  a  year  later 
in  1942  an  agreement  was  entered  into  under  which 
Harold  S.  Anderson,  Jr.,  as  the  surviving  partner 
of  the  California  partnership  agreed  to  [5]  pay  the 
estate  of  the  decedent  $75,000,  representing  the 
agreed  fair  market  value  at  the  date  of  death  of 
whatever  interest  the  decedent  or  his  estate  had  in 
the  California  partnership.  And  the  agreement  con- 
tained similar  provisions  regarding  the  Alaska 
partnership.  That  is,  the  three  surviving  partners, 
the  three  sons,  agreed  to  pay  to  the  estate  the  sum 
of   $50,000,   representing   the   agreed   fair   market 
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value  of  the  decedent's  interest  or  the  estate's  in- 
terest in  the  Alaska  partnership  or  business. 

Now,  the  evidence  will  show,  if  your  Honor 
please,  that  the  business  in  the  meantime,  prior  to 
the  execution  of  this  agreement,  had  been  carried 
on  by  the  surviving  partners,  and  at  or  about  the 
time  this  agreement  was  entered  into  the  three 
brothers  entered  into  two  new  limited  partnership 
agreements  in  which  the  wives  of  the  two  who  at 
that  time  were  married  were  also  partners,  they 
were  the  limited  partners,  for  the  purpose  of  carry- 
ing on  the  respective  businesses  in  the  future. 

And  I  may  say  that  the  evidence  will  show  that 
that  arrangement  was  one  which  had  been  agreed 
upon  shortly  after  the  decedent  died  in  December 
of  1941. 

We  have  agreed  in  our  pretrial  stipulation  that 
various  documents  may  be  admitted  in  evidence, 
and  the  clerk,  I  understand,  has  marked  them  for 
identification.  I  would  like  at  this  time,  if  your 
Honor  please,  to  move  that  they  be  received  in  evi- 
dence in  line  with  our  stipulation.  [6] 

The  Court :     Any  objection  ? 

Mr.  McHale:  Just  with  respect  to  No.  16,  your 
Honor.  We  have  a  corrected  balance  sheet  which 
I  have  handed  the  clerk,  which  we  would  like  to  go 
in  in  place  of  the  one  that  Mr.  Bennion  has  pre- 
pared. It  shows  on  the  left  the  same — there  are  two 
columns,  there  is  the  column  that  Mr.  Bennion 
shows  and  there  is  another  column  which  shows  cor- 
rections per  revenue  agent's  report. 

The  Court:  Are  you  using  the  exhibit  numbers 
as  you  have  set  forth  in  your  stipulation? 
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Mr.  Bennion :     Yes,  your  Honor. 

The  Court:  So  now  we  are  talking  about  para- 
graph 8  of  the  stipulation.  There  there  is  a  refer- 
ence to  Exhibits  16  and  11,  but  this  matter  we  are 
discussing  now  concerns  only  16,  is  that  right? 

Mr.  Bennion :     That  is  correct. 

I  may  say  for  the  court's  information  Exhibit  16 
as  offered  by  the  plaintiff  is  a  copy  of  the  balance 
sheet  as  it  existed  on  December  31,  1941,  which  was 
four  days  after  the  death  of  the  decedent. 

The  exhibit  which  I  understand  Mr.  McHale 
would  like  to  offer  also  is  one  which  was  prepared 
by  a  revenue  agent,  and  it  was  first  submitted  to 
the  taxpayers  on  December  30,  1942,  more  than  a 
year  later,  and  after  our  transaction  had  already 
occurred.  [7] 

The  principal  difference  between  the  two,  I  may 
say,  is  that  the  agent  came  in  and  set  up  certain 
equipment  on  the  balance  sheet  which  had  been 
charged  to  expense  on  the  books,  so  he  increased  the 
net  assets  by  about  $47,000,  due  to  this  equipment, 
and  made  the  determination  that  the  equipment 
should  be  written  off  over  a  two-year  life,  1942  and 
1943. 

We  take  the  position  that  the  arbitrary  deter- 
mination, after  our  events  took  place,  is  wholly  im- 
material and  does  not  affect  what  these  five  plain- 
tiffs' purchased. 

The  Court:  Is  there  any  reason  why  we  can't 
have  both  exhibits  in  evidence  with  a  ])roper  state- 
ment identifying  what  they  are  1 

Mr.  McHale:    I  think  not,  your  Honor,  if  you 
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will  accept  both  of  them,  so  that  we  are  not  bound 
by  16  and  he  is  not  bound  by  A. 

The  Court:     Is  that  satisfactory? 

Mr.  Bennion :  We  do  not  disagree  that  the  agent 
came  in  and  did  that,  but  we 

The  Court:  In  other  words,  so  that  the  record 
will  show  what  we  are  talking  about.  Exhibit  16 
for  identification  is  offered  by  the  plaintiff,  and  it  is 
the  balance  sheet  that  plaintiff  contends  represented 
a  true  statement  of  the  assets  and  liabilities  as  of 
December  31st,  '41  for  H.  S.  Anderson  Company, 
the  California  partnership — is  that  right? 

Mr.  Bennion:  That  is  correct,  according  to  the 
books.  [8] 

The  Court :  And  it  is  your  contention  with  refer- 
ence to  that  that  your  later  transactions,  including 
the  settlement  with  the  estate  of  the  widow,  were 
made  partly  on  the  basis  of  this  balance  sheet? 

Mr.  Bennion :     That  is  correct. 

The  Court :  Now  the  Government  has  Exhibit  A 
which  they  propose  to  offer,  which  the  Government 
contends  is  a  Treasury  auditor's  analysis  of  what 
the  assets  and  liabilities  were  as  of  that  date? 

Mr.  McHale :     Yes. 

Mr.  Bennion:  We  have  no  objection,  with  the 
understanding  that  that  was  made  after  our  settle- 
ment agreement  was  entered  into. 

The  Court:  Is  it  stipulated  that  this  was  made 
at  a  date  after  December  11,  1942,  which  was  the 
date  of  the  settlement  agreement.  Exhibit  2? 

Mr.  McHale :     Yes. 

The  Court :     All  right.  Then  Exhibits  1  to  17  are 
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received  into  evidence,  including  Exhibit  16,  of 
course;  and  Defendant's  Exhibit  A  is  received  into 
evidence. 

(The  documents,  marked  Plaintiff's  Exhibits 
1  to  17,  inclusive,  and  Defendant's  Exhibit  A, 
for  identification,  were  received  in  evidence.) 


PLAINTIFF'S  EXHIBIT  No.  2 

Agreement 
This  Agreement,  made  and  entered  into  this  11th 
day  of  December,  1942,  at  Los  Angeles,  California, 
by  and  between  Orien  H.  Anderson,  hereinafter 
called  ''Mrs.  Anderson";  H.  S.  Anderson,  Jr.,  Ad- 
ministrator of  the  Estate  of  H.  S.  Anderson,  de- 
ceased, hereinafter  called  "Administrator";  H.  S. 
Anderson,  Jr.,  Robert  W.  Anderson,  and  John 
Hardy  Anderson,  hereinafter  called  "Anderson's 
Sons";  and  Orien  H.  Anderson,  as  Guardian  of  the 
person  and  estate  of  William  Todd  Anderson,  a 
minor,  hereinafter  called  "Guardian,"  all  of  the 
County  of  Los  Angeles,  State  of  California. 

Witnesseth : 

The  parties  hereto  hereby  make  the  following 
declarations  and  admissions: 

A.  That  H.  S.  Anderson  died  intestate  in  the 
Coimty  of  Los  Angeles,  State  of  California,  on  the 
27th  day  of  December,  1941,  leaving  as  his  heirs, 
Mrs.  Anderson,  who  is  his  widow,  his  three  adult 
sons  referred  to  as  Anderson's  Sons,  and  his  son 
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William  Todd  Anderson,  a  minor.   These  four  sons 
being  his  only  children. 

B.  That  on  the  19th  day  of  February,  1942,  in  a 
proceeding  entitled  "In  the  Matter  of  the  Estate  of 
H.  S.  Anderson,  deceased,  etc.,  No.  210-180,  in  the 
Superior  Court  of  the  State  of  California,  in  and 
for  the  County  of  Los  Angeles,"  Administrator  was 
appointed  administrator  of  the  Estate  of  H.  S.  An- 
derson, deceased,  and  ever  since  that  date  has  been, 
and  now  is  the  duly  appointed,  qualified  and  acting 
Administrator  of  said  estate. 

C.  That  on  the  9th  day  of  February,  1942,  in  the 
matter  entitled  ''In  the  Matter  of  the  Guardianship 
of  the  Person  and  Estate  of  William  Todd  Ander- 
son, A  Minor,  No.  211354,  in  the  Superior  Court  of 
the  State  of  California,  in  and  for  the  County  of 
Los  Angeles,"  Guardian  was  appointed  Guardian 
of  the  person  and  estate  of  said  Minor. 

D.  It  is  the  purpose  and  intention  of  the  parties 
hereto  by  this  agreement  to  settle  certain  contro- 
versies and  differences  which  have  heretofore 
existed  between  them  relative  to  the  extent  and 
character  of  the  Estate  of  H.  S.  Anderson,  deceased, 
to  provide  money  for  the  payment  of  the  obliga- 
tions of  said  estate  and  to  expedite  the  distribution 
of  said  estate  to  the  heirs  of  said  deceased  as  herein 
provided. 

Now,  Therefore,  for  valuable  consideration  re- 
ceived by  each  of  the  parties  hereto  and  the  further 
consideration  of  the  promises  and  agreements  by 
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each  of  the  parties  hereto  to  be  performed,  it  is 
agreed  as  follows : 

1.  This  agreement  and  all  of  the  declarations, 
admissions  and  undertakings  hereof  shall  be  con- 
ditioned upon  (1)  the  approval  thereof  as  to  the 
undertakings  and  agreements  of  Administrator  by 
the  Superior  Court  of  the  State  of  California  in 
and  for  the  County  of  Los  Angeles,  and  (2)  the 
approval  thereof  as  to  the  undertakings  and  agree- 
ments of  Guardian,  as  guardian  of  the  person  and 
estate  of  William  Todd  Anderson,  a  minor,  by  the 
Superior  Court  of  the  State  of  California,  in  and 
for  the  County  of  Los  Angeles.  In  the  event  the 
said  Court  shall  not  make  and  enter  its  orders  ap- 
proving the  said  agreement  of  said  Administrator 
and  Guardian  as  above,  then  this  instrument  shall 
be  null  and  void  and  none  of  the  parties  hereto 
shall  be  bound  by  any  of  the  declarations,  admis- 
sions, covenants,  agreements  or  undertakings 
hereof. 

2.  Prior  to  and  at  the  time  of  the  death  of  H.  S. 
Anderson,  deceased,  on  December  27,  1941,  he  was 
a  member  of  a  copartnership  consisting  of  himself 
and  his  son,  H.  S.  Anderson,  Jr.,  in  which  H.  S. 
Anderson,  deceased,  owned  a  75%  interest,  and 
H.  S.  Anderson,  Jr.,  a  25%  interest  of  said  co- 
partnership. The  business  of  said  copartnership 
consisted  of  all  of  the  enterprises  then  carried  on 
and  now  being  carried  on  in  the  States  of  Califor- 
nia and  Nevada.    Prior  to  and  at  the  time  of  the 
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death  of  H.  S.  Anderson,  deceased,  the  business  of 
said  copartnership  ^Yas  conducted  under  the  name 
of  ''H.  S.  Anderson";  and  subsequent  to  the  death 
of  H.  S.  Anderson,  deceased,  said  business  has  been 
conducted  in  part  under  the  name  of  '^Anderson 
Bros.  Supply  Co.  of  Nevada."  The  said  copartner- 
ship will  herein  be  referred  to  as  "The  California 
Partnership." 

3.  Prior  to  and  at  the  time  of  the  death  of  H.  S. 
Anderson,  deceased,  he  was  a  member  of  a  copart- 
nership consisting  of  himself  and  Anderson's  Sons, 
in  which  H.  S.  Anderson,  deceased,  owned  a  40% 
interest.  Robert  W.  Anderson  owned  a  30%  interest, 
John  Hardy  Anderson  owned  a  20%  interest,  and 
H.  S.  Anderson,  Jr.,  owned  a  10%  interest.  The 
business  of  the  said  copartnership  consisted  of  all 
of  the  enterprises  then  carried  on  and  now  being 
carried  on  in  the  Territory  of  Alaska.  The  busi- 
ness of  said  copartnership  has  been  and  now  is 
being  carried  on  under  the  name  of  Anderson  Bros. 
Supply  Co.  of  Alaska.  The  said  copartnership  will 
hereinafter  be  referred  to  as  the  Alaska  Partner- 
ship. 

4,  Prior  to  and  at  the  time  of  the  death  of  H.  S. 
Anderson,  deceased,  he  was  a  member  of  a  copart- 
nership consisting  of  himself  and  W.  D.  Anderson, 
in  which  H.  S.  Anderson,  deceased,  owned  a  50% 
interest  and  TT.  D.  Anderson  o^vned  a  50%  interest. 
The  business  of  the  said  copartnership  has  been 
and  now  is  being  carried  on  under  the  name  of  An- 
derson Bros.  Supply  Co.  of  Texas.    The  said  co- 
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partnership  will  hereinafter  be  referred  to  as  "The 
Texas  Partnership. ' ' 

5.  The  parties  hereto  have  investigated  and  it  is 
agreed  that  the  interest  of  H.  S.  Anderson,  de- 
ceased, at  the  time  of  his  death,  in  the  foregoing 
partnerships  and  his  other  property  was  as  follows : 

(a)  In  the  California  Partnership,  a  75%  in- 
terest, which  interest  was  the  separate  property  of 
H.  S.  Anderson,  deceased; 

(b)  In  The  Alaska  Partnership,  a  40%  interest 
thereof,  which  interest  was  the  community  property 
of  H.  S.  Anderson,  deceased,  and  Mrs.  Anderson; 

(c)  In  The  Texas  Partnership,  a  50%  interest 
thereof,  which  interest  was  the  community  property 
of  H.  S.  Anderson,  deceased,  and  Mrs.  Anderson; 

(d)  That  all  other  property  of  H.  S.  Anderson, 
deceased,  was  his  separate  property  (except  only 
the  proceeds  of  the  policies  of  insurance  on  his  life 
hereinafter  more  particularly  referred  to). 

6.  H.  S.  Anderson,  Jr.,  as  surviving  partner  of 
The  California  Partnership,  in  full  satisfaction  and 
discharge  of  all  claims  of  the  estate  of  H.  S.  Ander- 
son, deceased,  and  of  the  heirs  of  H.  S.  Anderson, 
deceased,  for  and  on  account  of  the  interest  of  said 
H.  S.  Anderson  in  his  lifetime  and  that  his  estate 
has  acquired  since  his  death  in  and  to  the  Califor- 
nia Partnership,  hereby  agrees  to  pay  into  the 
estate  of  H.  S.  Anderson,  deceased  the  following- 
sums  of  money : 

(a)     The  sum  of  $75,000.00,  representing,  as  the 
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parties  hereto  agree,  the  fair  market  value  at  date 
of  the  death  of  the  decedent,  of  his  interest  in  said 
California  Partnership ; 

(b)  The  sum  of  $228,369.32,  representing,  as  the 
parties  hereto  agree,  the  estate's  share  of  the  profits 
of  The  California  Partnership  from  date  of  the 
death  of  the  decedent,  December  27,  1941,  to  the 
date  of  this  agreement. 

It  is  further  agreed  that  said  Administrator  shall 
apply  to  the  Superior  Court  of  the  State  of  Cali- 
fornia in  and  for  the  County  of  Los  Angeles,  in  the 
Matter  of  said  estate,  for  its  order  authorizing  the 
acceptance  of  said  sums  by  him  as  such  Adminis- 
trator in  full  consideration  and  discharge  of  said 
surviving  partner  and  said  pajmients  shall  be  made 
by  said  surviving  partner  to  said  Administrator 
forthwith  upon  the  entry  of  the  said  order  approv- 
ing and  confirming  the  same. 

7.  The  Administrator  shall  apply  to  the  Supe- 
rior Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles  for  its  order,  and  the  other 
parties  hereto  hereby  consent  that  the  entire  sum  of 
$228,369.32  (representing  the  estate's  share  of  the 
profits  as  heretofore  agreed),  received  by  the  Ad- 
ministrator on  account  of  said  claim  against  the 
surviving  partner  of  The  California  Partnership, 
forthwith  and  prior  to  December  26,  1942,  to  dis- 
tribute and  the  same  shall  be  distributed  to  the 
heirs  at  law  of  said  H.  S.  Anderson,  deceased,  as 
sejoarate  property  of  said  decedent,  that  is  to  say, 
one-third   (%)  thereof  to  Mrs.  Anderson  and  one- 
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sixth  (%)  thereof  to  each  of  Anderson's  Sons  and 
the  Minor  Son.    It  is  further  as^eed  that  each  dis- 
tributee thereof  shall  pay  his  or  her  own  respective 
income  taxes  thereon. 

8.  H.  S.  Anderson,  Jr.,  Robert  W.  Anderson, 
and  John  Hardy  Anderson,  as  surviving  partners 
of  The  Alaska  Partnership,  in  full  satisfaction  and 
discharge  of  all  claims  of  the  estate  of  H.  S.  Ander- 
son, deceased,  and  of  the  heirs  of  H.  S.  Anderson, 
deceased,  for  and  on  account  of  the  interest  of  H.  S. 
Anderson  in  his  lifetime  and  that  his  estate  has 
acquired  since  his  death  in  and  to  The  Alaska  Part- 
nership, hereby  agree  to  pay  into  the  estate  of 
H.  S.  Anderson,  deceased,  the  following  sums  of 
money : 

(a)  The  sum  of  $50,000.00,  representing,  as  the 
parties  hereto  agree,  the  fair  market  value  at  date 
of  death  of  the  decedent  of  his  interest  in  said 
Alaska  Partnership ; 

(b)  The  sum  of  $38,000.00,  representing,  as  the 
parties  hereto  agree,  the  estate's  share  of  the  profits 
of  The  Alaska  Partnership  from  date  of  the  death 
of  the  decedent,  December  27,  1941,  to  the  date  of 
this  agreement. 

It  is  further  agreed  that  said  Administrator  shall 
apply  to  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  County  of  Los  Angeles,  in 
the  matter  of  said  estate,  for  its  order  authorizing 
the  acceptance  of  said  sums  by  him  as  such  Admin- 
istrator in  full  consideration  and  discharge  of  said 
surviving  partners  and  said  payments  shall  be  made 
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by  said  surviving  partners  to  said  Administrator 
forthwith  upon  the  entry  of  the  said  order  approv- 
ing and  confirming  the  same. 

9.  It  is  agreed  that  the  fair  market  vahie  at 
date  of  death  of  the  estate's  interest  in  The  Texas 
Partnership  was  the  sum  of  $500.00,  and  that  Mrs. 
Anderson  will  pay  the  estate  this  amount  for  all  of 
the  estate 's  claim  in  and  to  said  Texas  Partnership ; 
it  is  further  agreed  that  the  estate's  interest  in  the 
profits  of  The  Texas  Partnership  from  date  of 
death  to  the  date  of  this  agreement  is  $19,000.00, 
which  sum  is  to  be  paid  into  the  estate  immediately 
by  Anderson's  Sons. 

10.  It  is  understood  and  agreed  that  in  addition 
to  its  interest  in  the  said  copartnerships,  the  estate 
owns  the  residential  property  described  as  follows, 
which  is  separate  property : 

Lot  4,  Block  4,  Trace  9745,  in  the  County  of 
Los  Angeles,  State  of  California,  as  per  map 
recorded  in  Book  141,  Pages  93-96,  of  Maps, 
in  the  Office  of  the  County  Recorder  of  said 
County. 

and  that  said  property  is  inventoried  and  appraised, 
together  with  furnishings,  at  the  sum  of  $45,000.00. 
It  is  understood  and  agreed  that  Anderson's  Sons 
will,  within  90  days  from  date  hereof,  pur- 
chase said  property  from  said  estate,  and  the  estate 
shall  sell  the  same  to  Anderson's  Sons,  for  the  total 
sum  of  $45,000.00,  which  will  be  paid  into  the  estate 
when  the  sale  is  approved  by  the  Court. 


vs.  United  States  of  America  121 

Plaintife's  Exhibit  No.  2— (Continued) 

11.  It  is  recognized  and  agreed  by  all  of  the 
parties  hereto  that  at  the  date  of  death  of  decedent, 
The  California  Partnership  was  obligated  for  ad- 
vances made  by  H.  S.  Anderson,  deceased,  in  the 
amount  of  $29,013.36. 

It  is  further  understood  and  agreed  that  the  said 
sum  of  $29,013.36,  owed  to  the  decedent  at  the  date 
of  his  death  by  The  California  Partnership  was 
community  property  and  that  the  same  shall  be  paid 
into  the  estate  by  the  surviving  partner,  H.  S.  An- 
derson, Jr. 

12.  It  is  agreed  that  out  of  and  from  the  moneys 
paid  into  said  estate,  exclusive  of  the  said  sum  of 
$228,369.32,  as  above  specified,  there  shall  be  paid 
all  of  the  costs  of  administration,  attorneys'  fees, 
claims,  taxes,  and  advances  made  to  the  estate,  and 
the  balance  thereof  shall  be  distributed;  all  such 
payments  and  distributions  to  be  made  in  accord- 
ance with  Schedule  ''1"  attached  hereto  and  made 
a  part  hereof,  such  distribution  to  be  made  on  or 
before  June  30, 1943. 

13.  It  is  agreed  by  all  the  parties  hereto  that 
Mrs.  Anderson  shall  be  paid  from  the  estate  of 
H.  S.  Anderson,  deceased,  a  total  family  allowance 
of  $25,000.00.  Mrs.  Anderson  agrees  that  she  has 
heretofore  received  payment  of  $13,000.00  thereof, 
and  there  remains  a  balance  of  $12,000.00,  which 
shall  be  paid  to  her  on  or  before  April  1,  1943. 

14.  It  is  agreed  that  all  the  parties  hereto  will 
make,  join  in  and/or  approve  all  applications,  peti- 
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tions  and  instruments  of  every  kind  or  character  to 
the  probate  Court,  or  otherwise,  proper,  convenient 
or  necessary  for  distribution  to  the  various  j^arties 
hereto  in  accordance  with  the  terms  hereof  and  of 
Schedule  "1"  which  is  attached  hereto,  and  in  all 
respects  to  effectuate  the  terms  and  provisions  of 
this  agreement. 

15.  (a)  It  is  understood  and  agreed  that  the  in- 
surance premiums  paid  by  decedent  during  mar- 
riage of  himself  and  Orien  Anderson  on  the  policies 
of  insurance  totaling  $175,000.00,  payable  to  Ander- 
son's Sons,  were  paid  out  of  separate  property  and 
no  part  of  said  policies  or  the  proceeds  therefrom 
constitute  community  property. 

(b)  It  is  also  understood  and  agreed  that  the 
insurance  premiums  paid  by  decedent  on  the  policy 
of  insurance  totaling  $50,000.00,  payable  to  Todd 
Anderson,  were  paid  out  of  separate  property  and 
no  part  of  said  policy  or  the  proceeds  therefrom 
constitutes  community  property. 

(c)  It  is  understood  and  agreed  that  the  premi- 
ums paid  by  the  decedent  on  the  policy  of  insurance 
totaling  $75,000.00,  payable  to  Orien  Anderson, 
were  paid  out  of  community  funds  and  that  no  part 
of  said  policy  or  the  proceeds  therefrom  constitutes 
separate  property. 

(d)  It  is  also  understood  and  agreed  that  the 
premiums  paid  by  decedent  on  the  annuity  policy  of 
$42,478.23,  wherein  H.  S.  Anderson,  Jr.,  and  Orien 
Anderson  are  equal  beneficiaries,  were  paid  partly 
out  of  separate  and  partly  out  of  community  funds ; 
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and  that  the  sum  of  $23,452.92  derived  or  to  be  de- 
rived from  said  policy  constitutes  community  prop- 
erty and  the  sum  of  $19,025.31  constitutes  separate 
l^roperty. 

16.  All  of  the  parties  hereto,  as  to  all  matters 
herein,  waive  the  provisions  of  Section  583  of  the 
Probate  Code  restricting  the  right  of  the  Adminis- 
trator to  purchase  property  of  the  estate,  and  ex- 
pressly consent  that  the  sales  may  be  made  by  the 
Administrator  of  the  estate  to  himself  as  in  this 
contract  provided  for,  and  hereby  ratify  and  ap- 
prove such  sales. 

17.  All  the  parties  hereto  agree  that  the  real 
property  and  the  improvements  thereon,  said  real 
property  being  described  as  follows: 

Lots  65  and  66,  in  the  Industrial  Center  Tract, 
in  the  County  of  Los  Angeles,  State  of  Califor- 
nia, as  per  map  recorded  in  Book  12,  Page  101, 
of  Maps,  in  the  office  of  the  County  Recorder 
of  said  County. 

and  also  the  shares  of  stock  of  Douglas  Oil  &  Refin- 
ing Corporation,  although  in  the  record  name  of 
H.  S.  Anderson,  are  in  reality  the  property  of  The 
California  Partnership,  and  all  parties  hereto  will 
join  in  such  proceedings  as  may  be  proper,  con- 
venient or  necessary  to  effectuate  quieting  title  to 
that  effect. 

18.  All  of  the  parties  hereto  have  had  access  to 
all  of  the  books  and  records  of  the  various  copart- 
nerships  by  their  accountants  and  attorneys,  and 
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this  agreement  is   entered  into  freely  and  volun- 
tarily,  based  upon  an  examination  of  said  books 
and  records,  and  is  not  induced  by  any  representa- 
tion of  any  of  the  parties  to  the  other. 

19.  Anything  in  this  agreement  to  the  contrary 
notwithstanding,  it  is  understood  and  agreed  that 
this  agreement  shall  not  become  effective  unless  the 
Court  approves  this  contract  in  every  respect  and 
issues  its  order  distributing  to  the  heirs  on  or  before 
December  26,  1942,  the  said  sum  of  $228,369.32. 

20.  The  distribution  of  the  profits  of  $228,- 
369.32  hereinabove  referred  to  shall  be  made  in  the 
year  1942,  and  distribution  herein  provided  to  be 
made  other  than  the  distribution  in  1942  of  said 
profits  shall  be  made  to  the  heirs  on  or  before  June 
30, 1943. 

21.  It  is  understood  and  agreed  that  Anderson's 
Sons  will  pay  and  discharge  any  and  all  liabilities 
of  the  estate  of  H.  S.  Anderson,  deceased,  in  addi- 
tion to  those  set  forth  in  Schedule  '*1,"  and  that 
they  will  pay,  and  hold  and  save  harmless  Mrs.  An- 
derson and  the  Minor  Son  from,  any  and  all  such 
additional  liabilities  which  they  may  be  liable  for 
as  the  result  of  having  received  the  distributions 
from  the  estate  as  herein  agreed  upon. 

It  is  further  understood  and  agreed  that  Ander- 
son's Sons  will  pay  and  discharge  any  and  all  lia- 
bilities for  additional  income  taxes  assessed  against 
Mrs.  Anderson  and  the  heirs  prior  to  1942,  and  for 
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Plaintiff's  Exhibit  No.  2— (Continued) 
any   additional   income   taxes   for   1943   over    and 
above  those  set  forth  in  Schedule  "1." 

To  secure  the  liabilities  herein  assumed,  the  said 
Anderson's  Sons  will  make,  execute  and  deliver  a 
good  and  sufficient  first  trust  deed  upon  the 
residence  proj^erty  being  purchased  by  them  in  ac- 
cordance with  paragraph  10  hereof.  In  the  event 
that  some  higher  bidder  purchases  said  property 
from  the  estate,  they  will  increase  the  amount  of 
the  surety  bond  hereinafter  referred  to  from  $30,- 
000.00  to  $50,000.00.  Said  first  trust  deed  shall  pro- 
vide that  Anderson's  Sons  shall  have  the  right  to 
sell  said  house  free  and  clear  of  said  deed  of  trust, 
provided  that  in  the  event  of  such  sale  the  surety 
bond  hereinafter  referred  to  shall  be  increased  from 
$30,000.00  to  $50,000.00. 

It  is  agreed  that  as  further  security  said  Ander- 
son's Sons  will  procure  and  deliver  to  Mrs.  Ander- 
son and  the  Minor  Son  the  surety  bond  written  by 
a  company  authorized  to  issue  Court  surety  bonds 
in  Los  Angeles  County,  which  said  surety  bond  by 
its  terms  shall  secure  the  full  payment  of  any  lia- 
bilities referred  to  in  this  paragraph  and  shall  be 
in  the  amount  of  $30,000.00. 

22.  In  addition  to  the  property  set  forth  in  para- 
graph 17  hereof,  there  is  also  a  certain  oil  lease  in 
Ventura  County  and  certain  Puett  Starting  Gate 
Company  stock  which  is  in  the  name  of  H.  S.  An- 
derson, deceased,  but  which  is  the  property  of  the 
California  copartnership  and  which  is  to  be  handled 
as  provided  for  in  said  paragraph  17. 
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In  Witness  Whereof,  the  parties  hereto  have  exe- 
cuted this  agreement  the  day  and  year  first  herein- 
above written. 

/s/  ORIEN  H.  ANDERSON. 

/s/  H.  S.  ANDERSON,  JR., 

Administrator  of  the  Estate  of 
H.  S.  Anderson,  Deceased. 

/s/  H.  S.  ANDERSON,  JR., 

/s/  ROBERT  W.  ANDERSON. 

JOHN  HARDY  ANDERSON, 

By  /s/  CYNTHIA  BEAL, 

His  Attorney-in-Fact. 

/s/  ORIEN  H.  ANDERSON, 
As  Guardian  of  the  Person  and  Estate  of  William 
Todd  Anderson,  a  Minor. 

Admitted  in  evidence  January  28,  1954. 
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PLAINTIFF'S  EXHIBIT  No.  16 

H.  S.  Anderson  Co. 
Balance  Sheet 
As  of  December  31,  1941 
Assets : 

Cash  $  18,832.62 

Accounts  receivable  29,622.99 

Anderson    Brothers    Supply    Co.    of 

California   1,101.39 

Anderson    Brothers    Supply    Co.    of 

Nevada  14,940.55 

Inventory 51,187.82 

Investment — 

Puett  Elect.  Starting  Gate 2,000.00 

Real  Estate— 1281  E.  6th 5,071.70 

Douglas  Oil  Co.— stock 5,000.00 

U.  S.  Defense  Bonds 7,500.00 

Equipment    24,088.30 

Office 8.34 

Douglas  &  Cal  Ship 8,928.47 

Prepaid  expense 862.55 

Due  from : 

Orien  Anderson  1,000.00 

Estate  of  H.  S.  Anderson 1,788.61 

H.  S.  Anderson,  Jr 3,083.99 

Total  Assets $137,352.09 

Less  Depreciation  Reserve  21,665.94    $115,686.15 

Liabilities : 

Accounts  payable  $  5,216.87 

Notes  payable  34,163.18 

Script  ..-' 1,691.50 

H.  S.  Anderson 29,013.26 

J.  H.  Anderson 18,663.23 

R.  W.  Anderson  26,938.11 

Total  Liabilities  $115,686.15 

Net  Worth None 


Admitted  in  evidence  January  28, 1954. 
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PLAINTIFF'S  EXHIBIT  No.  17 

Anderson  Bros.,  Supply  Co.,  of  Alaska 

Balance  Sheet 
As  of  December  31,  1941 
Assets : 

Cash  $    2,824.15 

Accounts  receivable 20,200.36 

Inventory 29,130.37 

Prepaid  items  1,743.75 

Claims  pending 1,091.59 

Equipment    57,873.09 

Buildings  18,125.45 

H.  S.  Anderson,  Inc 3,008.00 

Total  Assets $128,348.46 

Liabilities : 

Accounts  payable $       360.00 

Trade  books 354.35 

Bad  debt  reserve 1,289.81 

Depreciation  reserve  27,747.56 

Capital : 

H.  S.  Anderson  39,438.70 

H.  S.  Anderson,  Jr 9,859.67 

J.  H.  Anderson 19,719.35 

E.  \V.  Anderson 29,579.02 

Total $128,348.46 

Admitted  in  evidence  January  28, 1954. 
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Mr.  McHale:  I  don't  know  whether  the  clerk 
has  exhibits  18  and  19.  [9] 

The  Clerk:     No,  I  do  not. 

Mr.  McHale:  We  didn't  have  sufficient  copies 
made  of  this. 

You  don't  have  an  extra  one,  do  you? 

Mr.  Bennion:  No,  I  don't  have  an  extra  copy  of 
those  two. 

Mr.  McHale:  These  are  the  only  copies  that  I 
have,  if  they  may  be  introduced  and  withdrawn  for 
the  purpose  of  substituting  photostats  at  some 
future  time. 

The  Court:  You  may  withdraw  them  at  a  later 
time  to  substitute  photostats. 

Is  this  18  and  19  referred  to  in  the  stipulation  ? 

Mr.  McHale :  Yes. 

The  Court:     18  and  19  received  in  evidence. 

(The  documents  referred  to  were  marked 
Plaintiff's  Exhibits  18  and  19,  and  were  re- 
ceived in  evidence.) 

Mr.  Bennion:  Your  Honor,  there  are  two  other 
exhibits  which  the  plaintiffs  would  like  to  offer, 
which  are  not  designated  in  the  stipulation.  As  No. 
20,  a  petition  for  approval  of  the  contract  of  De- 
cember 11, 1942. 

The  Court:    Petition  to  the  Probate  Court? 

Mr.  Bennion:    Yes,  your  Honor. 

The  Court:  Received  into  evidence  as  Exhibit 
20.  [10] 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  20  and  was  received  in  evi- 
dence.) 
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Mr.  Bennion:  And  as  the  next  exhibit,  a  copy 
of  the  order  of  the  Probate  Court  approving  the 
contract. 

The  Court:  Exhibit  21  received  in  evidence. 
Order  approving  contract  of  December  11,  1942. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  21,  and  was  received  in  evi- 
dence.) 

Mr.  Bennion:  If  your  Honor  please,  perhaps  it 
would  help  if  I  just  briefly  indicated  what  we  re- 
gard as  the  significance  of  these  various  documents. 

The  Court :     All  right. 

Can  I  have  them  in  front  of  me  as  you  go  ahead  ? 

Mr.  Bennion:  The  first  exhibit  is  a  copy  of  the 
written  partnership  agreement  of  the  Alaska  part- 
nership, which  existed  prior  to  the  date  of  the 
decedent's  death.  I  think  the  only  significance  of 
that  from  our  standpoint  is  that  it  contains  no  pro- 
-^dsion  for  the  continuance  of  the  partnership  after 
the  death  of  a  partner. 

The  Court:     You  say  it  contains  no  provision? 

Mr.  Bennion:     Contains  no  provision. 

The  Court:  And  your  pretrial  stipulation  pro- 
vided that  the  oral  partnership  agreement  for  the 
California  partnership  had,  likewise,  no  provision 
for  continuance  after  date  of  death?  [11] 

Mr.  Bennion:     That  is  correct,  your  Honor. 

The  Court:     All  right. 

Mr.  Bennion:  Exhibit  2,  your  Honor,  is  the 
agreement  of  December  11,  1942,  in  which  the  par- 
ties agreed  regarding  the  interests  in  these  partner- 
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ships  and  the  value  of  the  decedent's  interest  in 
each,  and  it  contains  the  obligations  to  purchase  or 
make  these  payments  into  the  estate. 

I  should  like  to  call  your  Honor's  attention  par- 
ticularly to  paragraph  11  of  Exhibit  2  on  page  7, 
where  it  is  stated  that  the  California  partnership 
at  the  date  of  the  death  of  the  decedent  was  obli- 
gated for  the  advances  made  by  the  deceased  in  the 
amout  of  $29,013.36. 

It  goes  on  to  provide,  "that  the  same  shall  be 
paid  into  the  estate  by  the  surviving  partner,  H.  S. 
Anderson,  Jr." 

If  your  Honor  will  refer  to  Exhibit  16  and  Ex- 
hibit A,  on  Exhibit  16  that  item  of  $29,012.36  is 
shown  as  a  liability  in  accordance  with  this  con- 
tract, because  the  sum  of  that  liability  was  paid 
into  the  estate  in  addition  to  this  $75,000. 

The  Court:     Let  me  see  this  just  a  minute. 

(Slight  delay  in  proceedings.) 

The  Court:  That  is  the  item  which  is  referred 
to  under  assets  as  an  account  receivable  in  16? 

Mr.  Bennion:  No.  It  is  under  liabilities,  your 
Honor.  The  fourth  liability,  H.  S.  Anderson,  $29,- 
013.26. 

The  Court:  And  it  appears,  also,  does  it,  in 
Government's  [12]  Exhibit  A? 

Mr.  Bennion:  In  Exhibit  A,  your  Honor,  that 
is  one  of  the  things  we  complain  about  in  Defend- 
ant's Exhibit  A,  the  fact  that  the  item  of — if  your 
Honor  will  notice  about  in  the  middle  of  the  page 
of    Exhibit    A,    ''Capital— H.    S.    Anderson    $29,- 


134  H.  S.  Anderson,  Jr.,  et  al. 

013.26,"  in  the  first   column  would   appear  to  be 
capital  rather  than  a  liability. 

I  call  that  to  the  court's  attention  because  under 

this     agreement    the    twenty-nine    thousand    was 

treated  as  a  liability  and  was  repaid  to  the  estate, 

in  addition  to  which  $75,000  was  paid  to  the  estate. 

The  Court :     All  right. 

Mr.  Bennion :  Exhibits  3,  4,  5,  and  6  are  the  new 
limited  partnership  agreements  between  the  two 
plaintiffs. 

Let  me  take  up.  for  example,  Exhibit  3,  which  is 
the  limited  partnership  forming  the  new  partner- 
ship to  carry  on  the  business  in  California  and 
Nevada.  Now,  the  five  partners  had  varying  in- 
terests in  that  partnership  and  contributed  varying 
sums  of  capital  to  carry  on  the  partnership.  On  the 
same  day  there  was  entered  into,  which  was  Decem- 
ber 23,  1942,  the  five  plaintiffs  entered  into  a  con- 
temporaneous agreement,  which  is  Exhibit  5,  which 
refers  to  the  coincidental  execution  of  a  limited 
partnership  agreement,  and  goes  on  to  provide  var- 
ious provisions,  which  we  think  are  immaterial 
here,  except  that  the  very  last  paragraph  of  [13] 
Exhibit  5,  on  page  3,  is  to  this  effect : 

''It  is  agreed  that  this  partnership  shall  and 
it  hereby  does  agree  to  carry  on  the  business  of 
and  to  assume  all  of  the  contracts,  debts,  and 
obligations  of  the  former  partnerships  known 
as  H.  S.  Anderson,  H.  S.  Anderson  Co.,  and 
Anderson  Brothers  Supply  Company  of  Ne- 
vada." 
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Now,  the  significance  of  that,  your  Honor,  is  that 
under  that  language  these  five  partners  stej^ped  in 
and  paid  this  $75,000  to  the  estate,  and  it  was  so 
charged  on  their  capital  accounts  in  this  new  part- 
nership. 

That  is  to  answer  the  Government's  point  that 
only  H.  S.  Anderson,  Jr.,  had  this  obligation.  In 
other  words,  it  was  expressly  assumed  by  these  var- 
ious five  plaintiffs,  and  paid  by  them  in  their  rela- 
tive proportions  in  the  new  partnership. 

The  Court:  Now,  that  $75,000  was  provided  for 
in  the  agreement  of  12/10 

Mr.  Bennion :     12/11 

The  Court:     '42? 

Mr.  Bennion :     That  is  correct. 

The  Court:  And  that  agreement  was  signed  by 
them  as  individuals  ? 

Mr.  Bennion :     That  is  correct. 

The  Court:  So  they  incurred  an  obligation,  did 
they  not,  as  individuals  when  they  signed  the  agree- 
ment of  12/11/42  ?  [14] 

Mr.  Bennion:  The  agreement  of  12/11/42  reads 
that  H.  S.  Anderson,  Jr.,  as  a  surviving  partner 
agrees  to  pay  $75,000. 

There  is  no  obligation  there  on  the  part  of  the 
other  four  plaintiffs. 

Now,  in  connection  with  the  Alaska  partnership 
the  agreement  of  12/11/42  reads  that  the  three  sur- 
viving sons  agree  to  pay  in  $50,000.  So  that  in  that 
agreement  there  was  no  obligation  on  the  part  of 
the  two  wives  with  respect  to  either  partnership, 
nor  was  there  an  obligation  with  respect  to  two  of 
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the  sons  in  connection  with  the  California  partner- 
ship; but  the  evidence  will  show  that  it  was  their, 
intent  to  carry  on  this  business  the  way  they,  in 
fact,  did  carry  it  on,  and  that  under  this  agreement, 
Exhibit  5,  they  each  assumed  their  pro  rata  portion 
of  the  obligations  which  had  been  created  by  that 
contract  of  December  11,  '42. 

The  Court:  Does  the  Government  contest  that 
position  ? 

Mr.  McHale:  I  think  as  a  matter  of  law  that 
H.  S.  Anderson,  Jr.,  became  fully  obligated,  as  a 
surviving  partner  he  paid  $75,000  for  his  deceased 
father's  interest  in  the  firm  and  he  ends  up  as  the 
sole  proprietor.  Then  what  is  the  later  arrange- 
ment? Later  he  brings  his  brothers  and  wife  and 
sister-in-law^  into  the  partnership.  But  H.  S.  An- 
derson, elr.,  at  the  execution  of  this  agreement  with 
the  estate  and  the  three  brothers  on  the  Alaska 
partnership  acquire  all  the  assets.  What  later  ar- 
rangements they  make,  that  is  a  capital  [15]  con- 
trilnition  of  the  others  to  get  in  the  partnership, 
and  they  acquire  interests  in  the  partnerships.  That 
is  the  Government's  contention.  And  those  capital 
interests  are  capital  interests  and  not  interests  in 
any  particular  assets. 

The  Court:  Exhibit  3  forming  the  H.  S.  Ander- 
son Campany  partnership,  although  it  states  the 
percentage  in  which  the  general  partners  will  share, 
it  does  not  state  their  contributions  to  the  partner- 
ship, does  it  ? 

Mr.  Bennion:  I  have  forgotten,  your  Honor, 
whether  it  is  that  agreement  or  the  contemporane- 
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ous  one,  Exhibit  5,  in  which  they  agree  to  contrib- 
ute. I  can't  put  my  finger  on  that  right  now,  your 
Honor,  but  the  purpose  and  the  way  it  was  actually 
handled  on  the  books  was  that  they  each  contrib- 
uted whatever  assets  there  were  in  the  business,  and 
w^ere  charged  in  these  proportions  with  their  share 
of  the  assets  so  contributed. 

The  Court:  The  only  thought  that  goes  through 
my  mind  is  that  makes  sense  as  to  H.  S.  Anderson, 
but  Robert  Anderson  had  had  no  interest  in  the 
California  partnership  prior  to  the  death  of  his 
father — is  that  right  ? 

Mr.  Bennion:  That  is  correct.  He  had  certain — 
what  actually  happened,  your  Honor,  is  that  the 
profits  of  the  Alaska  partnership  had  been  in  effect 
brought  down  and  loaned  to  the  California  partner- 
ship for  working  capital,  and  so  each  of  these  other 
three,  John  and  Bob,  were  each  creditors  [16]  of 
the  California  partnership.  So  they  had,  if  your 
Honor  will  look  at  Exhibit  A — the  agent  set  up  a 
capital  account  there  of  John  Anderson  $18,663.23, 
and  for  Robert  $26,938.11.  Actually  those  amounts 
were  treated  on  the  books  and  between  the  parties 
as  advances  by  these  two  boys  to  the  California 
partnership,  for  which  the  California  partnership 
was  obligated.  When  the  new  partnership  started 
they  just  merely  continued  the  business,  the  old, 
and  the  partnership  accounts  were  all  charged  and 
credited  so  that  each  partner  in  effect  contributed 
the  amount  of  capital  which  the  agreement  called 
for. 


138  H.  S.  Anderson,  Jr.,  et  al. 

The  Court:  But  John  didn't  go  into  this  new 
California  partnership,  did  he  % 

Mr.  Bennion:  Yes,  he  went  in  to  the  extent  of 
a  one-third  interest,  on  Exhibit  3. 

The  Court:  Oh,  yes.  It  wasn't  exactly  a  one- 
third  interest.   It  is  shown  on  page  3  of  Exhibit  3. 

Mr.  Bennion:  Excuse  me.  It  is  a  one-quarter 
interest. 

Mr.  McHale:    A  one-quarter  interest. 

The  Court:    All  right.    Go  ahead. 

Mr.  Bennion:  Exhibits  7  and  8,  if  your  Honor 
please 

The  Court:  First,  4  and  6  are  similar  agree- 
ments, are  they?  Or  are  you  going  to  take  them  up 
later? 

Mr.  Bennion:  No,  I  neglected  to  state  those  are 
similar  with  respect  to  the  Alaska  operations,  with 
respect  to  3  and  5  [17]  that  we  have  discussed  re- 
garding California. 

The  Court :     All  right. 

Mr.  Bennion:  Now,  Exhibits  7  and  8  are  the 
documents  whereby  these  two  new  limited  partner- 
ships created  at  the  end  of  1942  were  dissolved  and 
canceled  as  of  the  close  of  business  on  December  31, 
1943,  by  mutual  consent  and  agreement. 

Those  documents,  as  they  indicate,  were  actually 
dated  June  30th,  1944. 

Now,  in  our  stipulation,  your  Honor,  beginning 
at  the  top  of  page  3  in  paragraph  6,  we  have 
listed 

The  Court:  And  as  to  Exhibit  7  and  Exhibit  8, 
although   these   are   only  typewritten  copies,   it  is 
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stipulated  they  may  be  used  in  lieu  of  the  originals  ? 

Mr.  McHale:     Yes,  your  Honor. 

The  Court :     Now  what  were  you  saying,  counsel  ? 

Mr.  Bennion:     Let  me  correct  my  statement. 

At  the  bottom  of  page  2  of  the  stipulation  in 
paragraph  5  we  stipulate  that  the  only  activity  of 
the  Alaska  partnership  on  the  date  of  death  was  in 
connection  with  the  construction  of  the  air  base 
at  Anchorage,  Alaska,  pursuant  to  a  contract  dated 
July  24,  1940,  and  a  copy  of  that  contract  is  Ex- 
hibit 9. 

That  is  the  basic  contract  under  which  the  Alaska 
partnership  operated  for  a  year  and  a  half  preced- 
ing the  death  of  the  decedent  and  for  a  little  over 
two  years  after.  [18] 

I  may  call  your  Honor's  attention  to  the  bottom 
of  page  4  of  our  stipulation  where  there  is  the 
agreement  of  counsel  that  the  useful  economic  lives 
of  the  various  contracts  mentioned  here  were  two 
years  from  and  after  December  31,  1941.  In  other 
words,  these  were  construction  contracts,  and  the 
subsistence  activities  of  the  partnerships  were  ex- 
pected to  have  a  life  commensurate  with  the  lives  of 
those  construction  contracts. 

Mr.  McHale:  Your  Honor,  I  don't  want  to  be 
too  technical,  but  that  was  the  estimate  made  by  the 
revenue  agent  for  the  purpose  of  computing  the 
depreciation  of  physical  equipment. 

Now,  it  is  part  of  the  Government's  contention 
that  you  have  to  look  at  the  contracts  or  purchase 
orders,  or  whatever  they  are,  in  some  cases  they  are 
not  even  contracts,  that  is  part  of  the  Government's 
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contention,  because  I  miderstand  it  is  part  of  plain- 
tiff's contention  that  the  consideration  was  paid  for 
a  specific  contract,  and  part  of  the  Government's 
defense  is  that  with  respect  to  some  of  these,  at 
least,  there  were  no  contracts  in  existence,  there 
were  agreements  which  could  be  terminated  at  any 
time.  The  purpose  of  putting  in  this  paragraph 
here,  I  think,  was  to  save  some  proof  here  as  to 
the  extent — the  utmost  extent  of  the  life  of  some  of 
these  contracts.  And  I  think  the  purpose,  if  the 
court  sees  it,  is  just  to  see  that  the  revenue  agents 
or  the  Commissioner  [19]  had  determined  for  physi- 
cal depreciation  two  years  was  a  reasonable  life. 

The  Court:  If  the  court,  for  instance,  decides 
that  Exhibit  9  was  a  contract  and  was  a  valuable 
contract,  and  was  such  a  kind  of  property  that  it 
should  have  been  depreciated  over  a  period  of  time, 
then  under  this  stipulation  the  Government  would 
concede  that  the  years  '42  and  '43  would  be  the 
years  that  it  would  be  depreciated? 

Mr.  McHale :  Yes,  if  the  court  decided  that.  But 
if  it  decided  it  was  not  a  contract,  it  would  not  bind 
them. 

The  Court :    I  understand. 

Mr.  Bennion:  Now,  Exhibits  10,  11,  and  12,  are 
the  contracts  which  existed  on  the  date  of  death  be- 
tween the  California  partnership  and  the  Camp 
San  Luis  Obispo,  Camp  Roberts,  and  California 
Shipbuilding  yards. 

The  Court:  And  again  it  is  stipulated  that 
copies  are  used  in  lieu  of  the  originals? 

Mr.  Bennion:     Yes,  your  Honor. 
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Mr.  McHale :     Yes,  your  Honor. 

Mr.  Bennion:  Now,  those  are  significant  as  the 
evidence  will  bring  out  later,  your  Honor,  in  that 
in  their  starting  dates  and  their  provisions  for 
termination,  I  believe  each  of  those  contracts  is 
terminable — for  example,  Exhibit  11  on  page  2,  con- 
tains a  provision  whereby  Camp  Roberts  can  term- 
inate the  agreement  in  writing  at  any  time  within 
sixty  [20]  days;  Exhibit  10  contains  a  provision 
permitting  them  to  terminate  on  30  days  notice ;  and 
Exhibit  12  has  a  termination  option  on  the  part  of 
the  California  Shipbuilding  yards  of  48  hours. 

The  next  exhibit  is  Exhibit  13,  which  comprises 
many  documents,  and  those  are  the  purchase  orders 
obtained,  the  first  four  just  shortly  before  the  de- 
cedent died,  from  Basic  Magnesium,  and  most  of 
our  evidence  will  center  on  those. 

Perhaps  I  had  better  leave  it  to  the  evidence  to 
explore  the  significance  of  the  purchase  orders,  be- 
cause they  were  very  substantial  business,  and  the 
evidence  will  show  that  those  and  also  other  con- 
tracts were 

The  Court:  13  is  part  of  the  business  of  the 
California  partnership  before  the  death  of  the 
deceased  ? 

Mr.  Bennion :     That  is  correct. 

The  Court:  And  did  that  partnership  set  up 
dining  rooms  and  dormitories,  and  things  of  that 
sort  ? 

Mr.  Bennion :     That  is  correct. 

The  Court:  Was  the  operation,  do  you  know, 
somewhat  similar  to  the  operation  up  at  the  Ana- 
conda place  ? 
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Mr.  H.  S.  Anderson,  Jr. :  Yes,  Judge,  on  a  much 
larger  scale.  The  Darwin  mines  is  a  smaller 
operation. 

The  Court :     But  very  comparable  % 

Mr.  H.  S.  Anderson,  Jr.:     Yes. 

The  Court:  That  doesn't  mean  anything  for  the 
record,  [21]  because  you  will  have  to  make  the  rec- 
ord, but  it  will  help  me  considerably,  because  I 
spent  some  time  on  that. 

Mr.  Bennion :     Yes. 

The  Court:  Do  you  want  to  postpone  that  imtil 
you  take  some  evidence  ? 

Mr.  Bennion :     Yes. 

Now,  Nos.  14  and  15  are  the  agreements  between 
the  partnership  and  Basic  Magnesium,  Inc.,  and 
the  release.  Until  they  were  executed  in  1943  the 
partnership  operated  only  under  these  purchase 
orders  which  are  Exhibit  13.  Exhibits  14  and  15 
are  put  in  merely  to  show  the  full  picture  of  what 
transpired  under  that  business. 

Exhibit  16  is  the  balance  sheet  at  the  date  of 
death,  which  we  have  heretofore  discussed,  and  I 
call  your  Honor's  attention  to  the  fact  that  on  the 
date  of  death  there  were  no  tangible  assets  on  the 
books  representing  the  decedent's  equity  in  this 
business. 

The  Court :    All  right. 

Mr.  Bennion:  Exhibit  17  is  a  similar  balance 
sheet  for  the  Alaska  partnership  at  the  date  of 
death,  and  your  Honor  will  observe  that  the  dece- 
dent had  a  capital  account  in  that  partnership  of 
$39,438.70  at  the  date  of  his  death. 
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Exhibits  18  and  19  are  the  audit  reports  of  the 
revenue  agent  who  came  in  and  made  his  examina- 
tion after  the  death  of  the  decedent  and  wrote  up 
his  report.  His  report  is  dated,  [22]  as  you  will  see 
on  the  front  page  of  both  Exhibit  18  and  19,  De- 
cember 13,  1942,  or  nineteen  days  after  the  agree- 
ment of  December  11th,  and  these  are  the  reports 
that  set  up  the  useful  life  of  the  equipment  on  a 
two-year  basis  at  the  end  of  1941,  and  which  there- 
fore increased  the  income  in  the  case  of  the  Cali- 
fornia partnership,  which  is  Exhibit  18,  increased 
the  income  rather  substantially  for  1939  and  '40 
and  '41. 

And  I  may  say  by  virtue  of  that  determination 
rather  substantial  deficiencies  in  income  tax  were 
assessed  and  had  to  be  paid  by  these  five  plaintiffs 
after  this  agreement  was  draw^n  up. 

So  that  we  take  the  position,  if  your  Honor 
please,  first  that  this  setting  up  of  equipment  is  im- 
material, as  I  have  heretofore  stated,  because  it  took 
place  after  these  negotiations  and  after  arriving  at 
the  value  of  $75,000,  which  value  was  placed,  in  the 
absence  of  any  such  increase,  on  the  equipment 
schedule ;  and  in  the  second  place,  the  partners  here 
— it  does  not  change  the  fact  that  what  they  pur- 
chased and  what  they  paid  for  was  the  income  to  be 
derived  from  these  contracts,  because  they  derived 
no  benefit  from  this  equipment  that  was  set  up  sub- 
sequently by  the  agent. 

Your  Honor  will  remember  that  at  the  pretrial 
hearing  we  came  in  and  made  the  statement  that 
we  were  not  seeking  any  duplication  of  deductions, 
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and  although  when  the  original  returns  were  made 
out  hj  these  five  individuals  the  full  amount  [23] 
of  $75,000  and  $50,000,  and  also  some  other  items, 
were  deducted,  on  our  further  examination  we  had 
ascertained  that  in  so  far  as  the  Alaska  partner- 
ship is  concerned,  since  there  were  $39,000,  roughly, 
of  tangible  assets  belonging  to  the  estate,  that  these 
taxpayers  got  the  benefit  of  that  taxwise  in  sub- 
sequent years,  either  through  depreciation  or 
through  writing  off  inventory,  or  the  like,  so  that 
automatically  they  got  the  benefit  of  a  deduction 
of  $39,000,  so  that  in  the  conduct  of  this  present 
case  we  are  conceding  that  out  of  the  $50,000  paid 
to  the  Alaska  partnership  $39,000  has,  in  effect, 
been  already  deducted,  and  we  seek  no  double  de- 
duction, and  we  are  limiting  our  claim  to  the  dif- 
ference between  $50,000,  and  $39,438.70,  or  a  little 
over  $10,000. 

Now,  applying  that  same  reasoning  to  the  Cali- 
fornia partnership,  as  I  have  stated  on  the  date  of 
death  and  on  the  date  one  year  later,  when  this 
agreement  was  entered  into  and  when  this  $75,000 
was  negotiated,  there  was  no  net  tangible  asset 
value  on  the  California  books  with  respect  to  the 
decedent's  interest,  so  that  we  take  the  position 
that  the  full  $75,000,  no  part  of  it  has  heretofore 
been  allowed  as  a  deduction  in  any  form,  and  that 
the  full  amount  was  paid  for  intangibles,  which  we 
think  the  evidence  will  show  beyond  question  was 
the  income  to  be  derived  from  these  specific  con- 
tracts. 
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We  take  the  position  that  the  agent  by  coming  in 
later [24] 

The  Court:  Just  a  minute.  Why  do  you  call 
them  intangibles,  if  you  say  what  was  to  be  obtained 
was  the  income  from  these  contracts;  why  do  you 
call  them  intangibles  ? 

Mr.  Bennion:  Maybe  I  used  the  wrong  term.  I 
meant  that  they  were  paying  the  $75,000  for  the  in- 
come. 

The  Court:  Which  would  be  derived  from  con- 
tracts, purchase  orders,  agreements,  and  so  forth, 
with  these  various  private  and  government  agen- 
cies? 

Mr.  Bennion :  That  is  correct,  your  Honor.  And 
that  that  actually  transpired.  They  paid  the  $75,- 
000,  they  carried  on  these  businesses  for  two  years 
at  a  terrific  profit — I  don't  mean  terrific,  but  their 
expectation  of  income  was  realized — all  of  which 
has  been  taxed  to  them,  and  they  have  not  recovered 
taxwise  their  cost  of  $75,000  in  any  manner. 

The  Court:  Do  you  concede  the  Government's 
contention  that  if  the  $75,000  was  paid  solely  for 
good  will,  that  it  can't  be  recouped? 

Mr.  Bennion:  I  would  have  to  define  what  good 
w411  means.  I  think  it  is  a  matter  of  principle  if 
it  was  paid  for  something  of  value  which  would  go 
on  indefinitely  in  the  future,  that  it  may  not  be  de- 
ductible. 

The  Court:  I  wouldn't  make  any  legal  definition 
of  good  will,  but  my  present  horseback  view  of 
good  will  is  the  prospect  of  securing  business  with- 
out any  definite  assurance.   In  other  [25]  words,  if 
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I  went  into  a  company  that  was  merely  selling  to 
the  retail  trade,  had  no  contracts,  commitments, 
orders,  or  whatever  you  want  to  call  them,  but  just 
relied  on  the  people  who  dropped  into  the  shop,  it 
would  seem  to  me  the  prospect  of  that  business  con- 
tinuing in  the  future  would  be  good  will,  a  part 
good  mil.  Good  will  also  includes,  I  suppose,  in- 
tangibles, such  as  the  outfit's  reputation,  the  people 
it  knows  or  has  done  business  with  in  the  past,  but 
it  all  boils  down  to  the  prospect  of  business  in  the 
future. 

Now,  if  there  is  anything  concrete,  I  don't  think 
it  would  come  under  the  head  of  good  will.  Assume, 
for  example,  a  situation  where  you  had  a  written 
agreement  signed,  sealed  and  delivered,  that  over  a 
period  of  five  years  the  company  was  going  to  buy 
so  many  widgets  each  year  for  that  period  of  time, 
that  wouldn't  be  good  will,  that  would  certainly 
come  under  some  other  classification. 

Mr.  Bennion:  That  is  what  we  contend  is  the 
situation  here,  in  essence. 

The  Court:  But  I  wonder  if  you  concede  the 
Government's  position  that  should  it  turn  out — as- 
suming for  argument,  put  it  this  way,  that  the  court 
held  that  all  you  bought  was  good  will,  do  you 
concede  the  Government's  law  on  the  good  will 
problem,  namely,  that  you  can't  write  off  good  will? 

Mr.  Bennion:  That's  right,  if  you  define  good 
will  as  something  that  has  an  indefinite  meaning. 
The  reason  I  would  [26]  like  to  put  that  limitation 
in  is  this,  your  Honor:  I  don't  think  there  is  any 
magic  in  words.   Under  the  tax  law  if  a  man  makes 
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a  capital  expenditure,  if  he  can  by  any  way  tie  that 
into  a  number  of  years  or  a  period  over  which  he 
might  amortize  it,  there  is  nothing  in  the  law  which 
will  forbid  him  from  amortizing  it.  In  fact,  it  is 
expressly  granted  as  a  deduction.  Now,  good  will 
in  the  sense  it  is  indefinite  and  will  go  on  forever 
or  an  indefinite  time,  it  is  true  there  is  no  period 
over  which  you  can  amortize  it.  So  that  to  that  ex- 
tent I  would  agree,  if  there  was  that  kind  of  good 
will  there  would  be  no  period  over  which  to  amor- 
tize it. 

The  Court:    I  wonder  if  that  is  the  right  test. 

Supposing  a  man  had  a  shop  on  a  corner  out  here 
in  L.  A.,  and  he  knew  for  certain  that  two  years 
later  in  a  certain  month  the  City  would  come  in 
and  take  his  shop  and  put  a  freeway  through  there, 
so  he  knew  he  only  had  a  definite  period  of,  say, 
two  years  in  which  he  could  run  his  shop — he  had 
been  running  it  for  twenty  years,  he  had  customers 
who  came  in  day  after  day — therefore  his  good  will, 
at  least  viewed  from  the  standpoint  of  the  location, 
had  a  definite  running-out  date,  but  does  that  make 
it  terminable,  I  mean  give  it  such  a  character  that 
it  can  be  charged  off? 

Mr.  Bennion:  I  think  anything  with  a  definite 
life  can  be  charged  off,  your  Honor.  I  think  that 
question  is  hard  in  that [27] 

The  Court:  You  have  to  have  something  more 
than  a  definite  period  of  time.  I  have  tried  to  give 
you  an  example  of  where  all  the  fellow  had  was  a 
knowledge  of  a  definite  period  of  time,  to  see  if  I 
couldn't  point  up  the  fact  that  it  is  not  the  definite 
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period  of  time  that  good  will  may  operate  that  gives 
it  a  value  that  makes  it  chargeable,  but  isn't  it  the 
fact  that  there  must  be  something  more  than  the 
mere  expectancy  of  business? 

Mr.  Bennion:  With  all  due  respect,  I  would 
disagree  taxwise.  There  have  been  so  many  cases 
in  the  tax  field  defining  good  will,  and  it  can  attach 
to  any  number  of  things,  it  can  attach  to  a  location, 
it  can  attach  to  a  name,  it  can  attach  to  a  driver's 
list  of  customers,  anything  of  that  nature  where  you 
have  an  expectation  of  continued  patronage  from 
the  public.  If  there  is  no  period  over  which  you  can 
say  that  is  likely  to  terminate,  you  have  no  period 
to  amortize  whatever  you  might  pay  for  that  pref- 
erence. But,  on  the  other  hand,  I  would  say  if  you 
have  a  definite  period,  why,  you  certainly  are  en- 
titled to  amortize  your  investment  over  that  period. 

The  Court:  You  know  much  more  about  it  than 
I  do,  because  you  and  Mr.  McHale  have  been  work- 
ing on  this  case.  I  held  a  pretrial  with  you  and  dis- 
cussed it  with  you  a  time  or  two,  but  I  have  done  no 
research  on  it,  and  I  am  just  merely  trying  to  test 
out  certain  ideas.  [28] 

That  last  statement  you  made,  supposing  you 
bought  out  the  Anderson  business,  we  will  say  the 
Anderson  Linen  Service  around  town,  and  you 
bought  out  the  linen  service,  and  among  other  things 
bought  the  right  to  use  the  name  ^'Anderson"  while 
you  conducted  a  linen  service,  would  that  be  buying 
good  will  ?  There  is  no  running-out  time,  you  could 
use  the  name  "Anderson"  forever  on  the  linen 
service. 
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Mr.  Bennion:  It  seems  to  me,  your  Honor,  it  is 
solely  a  question  of  fact.  If,  as  it  is  in  this  business, 
if  I  went  to  buy  this  business  from  the  Andersons, 
I  know  nothing  of  the  business.  It  depends,  as  I 
tried  to  point  out  in  our  points  and  authorities,  if 
you  have  purely  a  personal  service  business,  without 
location,  where  it  depends  on  the  skill  and  the 
ability  of  a  particular  individual,  you  do  not  have 
good  will,  for  the  simple  reason  that  when  that  man 
dies  his  good  will,  if  you  want  to  call  it  that,  dies 
with  him,  and  no  one  will  pay  for  it.  And  the  evi- 
dence will  show  that  that  is  exactly  what  we  had 
here.  That  any  success  in  this  business  was  due  to 
these  particular  individuals.  And  there  are  a  host 
of  cases,  your  Honor,  in  the  tax  field  where  partner- 
ships have  dissolved  or  corporations  have  dissolved 
where  the  Commissioner  has  come  forth  and  as- 
serted good  will,  and  without  exception  if  they  find 
that  the  prosperity  of  the  business  and  the  genius 
of  it  lies  within  the  personal  talents  and  ingenuity 
of  an  individual,  it  is  not  good  will  which  can  [29] 
be  valued,  for  the  simple  reason  that  you  can't  sell 
that.  That  is  what  we  think  was  true  here.  They 
had  no  good  will.  If  these  particular  contracts  had 
not  existed,  the  mere  fact  that  these  people  had  been 
carrying  on  a  subsistence  business  was  not  an  asset 
for  which  anybody  would  have  paid  any  money, 
whether  it  be  these  individuals  or  third  persons,  or 
anybody,  regardless  of  your  indefinite  period. 

The  Court:  All  right.  We  will  adjourn  to  2:00 
o  'clock.  Are  you  practically  through  now  ?  You  have 
three  or  four  more  exhibits  to  cover  here. 
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Mr.  Bennion:  They  will  be  very  short,  your 
Honor. 

The  Court:  And  do  you  propose  to  offer  some 
testimony,  or  to  rest  on  the  exhibits  ? 

Mr.  Bennion:  We  propose  to  offer  testimony  of 
a  witness. 

The  Court:     All  right.  We  will  adjourn  to  2:00 

0  'clock. 

(Whereupon  at  12:05  o'clock  p.m.  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
day.)  [30] 

Thursday,  Januaiy  28,  1954—2:00  P.M. 

The  Court:     All  right.  Let's  proceed. 

Mr.  Bennion :  Your  Honor,  I  think  we  had  about 
completed  these  exhibits.  We  w^ere  on  numbers  18 
and  19,  which  were  the  revenue  agent's  reports,  and 

1  believe  that  I  have  covered  everything  there  that 
I  had  in  mind. 

Nos.  20  and  21  are  the  petitions  for  approval  of 
the  contract  filed  by  the  administrator  of  the  de- 
cedent's estate,  and  the  court's  approval,  the  probate 
court's  approval  of  the  contract. 

I  may  say,  your  Honor,  that  we  have  the  testi- 
mony of  Mr.  Anderson,  Jr.,  but  if  I  might  make 
this  observation :  On  the  returns  that  were  filed  each 
of  these  taxpayers  deducted  their  respective  shares 
of  the  $75,000  and  the  $50,000,  and  also  some  $60,000 
of  other  items,  which  they  were  required  to  pay 
under  this  contract.  Now,  those  were  miscellaneous 
items.   The   important   thing,   they   had   agreed   to 
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bear  any  income  tax  deficiencies  that  might  be  later 
assessed  growing  out  of  the  partnership  business 
for  prior  years.  They  were  called  upon  to  make 
rather  sizable  payments  under  that  obligation,  and 
there  were  other  items.  The  Commissioner  has  dis- 
allowed all  of  the  deductions,  as  a  result  of  which, 
as  alleged  in  the  complaints,  these  five  petitioners 
paid  income  tax  deficiencies,  aggregating  $87,000, 
and  they  were  paid  early  in  [31]  the  year  1947.  We 
are  now  seeking — although  our  claims  were  for  the 
entire  sum  of  the  deficiencies  paid,  we  are  now 
waiving  our  claim  to  the  sixty  thousand  some  odd 
of  other  items,  and  we  are  wai^dng  the  deduction 
with  respect  to  the  thirty-nine  thousand  of  assets 
appearing  on  the  balance  sheet  of  the  Alaska  part- 
nership, so  that  the  present  case  concerns  the 
seventy-five  thousand  paid  with  respect  to  the  Cali- 
fornia partnership,  and  a  little  over  $10,000  paid 
with  respect  to  the  Alaska  partnership,  so  that  our 
total  claim  in  these  suits,  if  successful,  would  be  for 
a  refund  of  approximately  $39,000,  rather  than  the 
original  eighty-seven  thousand  which  was  paid,  or, 
roughly,  44  per  cent. 

The  Court:  I  understand  you  on  your  waiver  of 
the  sixty  thousand  miscellaneous  deductions,  and 
the  difference  between  the  thirty-nine  thousand  and 
the  fifty  thousand  item,  but  you  are  claiming  the 
whole  seventy-five  thousand,  are  you  not? 

Mr.  Bennion:     Yes,  your  Honor. 

The  Court:  You  are  claiming  the  seventy-five 
thousand,  and  a  little  over  ten  thousand  on  the 
other? 
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Mr.  Bennion:     That  is  correct. 

The  Court :  You  said  something  about  thirty-nine 
thousand. 

Mr.  Bennion:  The  thirty-nine  thousand  is 
what 

The  Court:  Read  the  very  last  part  of  counsel's 
statement.  [32] 

(The  following  portion  of  the  record  was  read 
by  the  reporter:  "We  are  now  seeking — al- 
though our  claims  were  for  the  entire  sum  of 
the  deficiencies  paid,  we  are  now  waiving  our 
claim  to  the  sixty  thousand  some  odd  of  other 
items,  and  we  are  waiving  the  deduction  with 
respect  to  the  thirty-nine  thousand  of  assets 
appearing  on  the  balance  sheet  of  the  Alaska 
partnership,  so  that  the  present  case  concerns 
the  seventy-five  thousand  paid  with  respect  to 
the  California  partnership,  and  a  little  over 
$10,000  paid  with  respect  to  the  Alaska  part- 
nership, so  that  our  total  claim  in  these  suits, 
if  successful,  would  be  for  a  refund  of  approxi- 
mately $39,000,  rather  than  the  original  eighty- 
seven  thousand  which  was  paid  or,  roughly,  44 
per  cent.") 

Mr.  Bennion:  I  see  your  Honor's  point.  The  last 
thirty-nine  thousand  would  be  the  amount  of  the 
dollar  refund,  the  tax  refund. 

The  Court:  Based  on  seventy-five  thousand  plus 
ten  thousand? 

Mr.  Bennion:     That's  right. 
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The  Court :  If  you  are  entitled  to  the  refund,  we 
would  have  to  have  it  calculated,  would  we  not? 

Mr.  McHale:     Yes.  [33] 

The  Court:     The  court  wouldn't  calculate  it. 

Mr.  McHale:  No.  It  would  be  calculated  under 
Rule  7(h). 

Mr.  Bennion:  That  is  correct.  My  only  point  is 
that  although  our  complaints  seek  a  judgment  of 
eighty-seven  thousand,  we  are  in  effect  abandoning 
all  but  thirty-nine  thousand  of  that  claim,  $39,000. 

The  Court:  To  make  the  record  appear  that  you 
are  being  fair  with  the  Government,  you  are  only 
seeking  forty-four  per  cent  of  what  you  asked 
originally  ? 

Mr.  Bennion:  These  sixty  thousand  dollars  of 
deductions  get  into  a  tremendously  complicated 
field,  and  we  believe  that  they  are  questionable,  but 
we  think  the  case  is  complex  enough  without  them. 

The  Court :    All  right.  Thank  you. 

Now,  do  you  have  some  witnesses  that  you  want 
to  call? 

Mr.  Bennion:  Yes,  your  Honor.  I  will  call  Mr. 
Anderson.  [34] 

HAROLD  S.  ANDERSON,  JR. 

called  as  a  witness  by  and  on  behalf  of  the  plaintiffs, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

The  Clerk:     What  is  your  name,  please? 
The  Witness:     Harold  S.  Anderson,  Jr. 
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Direct  Examination 
By  Mr.  Bennion: 

Q.  Mr.  Anderson,  you  are  the  son  of  Harold  S. 
Anderson,  the  decedent  in  this  case? 

A.     Yes,  sir. 

Q.  And  are  you  the  plaintiff  in  docket  No. 
12044-C? 

A.  I  am.  I  think  there  are  five.  Is  that  my  num- 
ber? 

Q.  That  is  your  number.  Let's  get  the  relation- 
ship now  of  these  other  plaintiffs.  Who  is  Ethel  H. 
Anderson?  A.     My  wife. 

Q.     And  when  were  you  married? 
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January  17,  1941. 

Who  is  Robert  W.  Anderson? 

My  brother. 

Is  he  older  or  younger  than  you? 

Younger. 

By  how  many  years? 

By  five  years. 

How  old  were  you  back  in  1941  ?  [35] 

I  was  twenty-six. 

Who  is  Gloria  S.  Anderson? 

Gloria  S.  Anderson  is  my  brother  Bob's  wife. 

Do  you  recall  when  they  w^ere  married? 

Yes,  I  do.  They  were  married  June  30,  1939. 

And  John  H.  Anderson  ?  A.    A  brother. 

Is  he  the  youngest? 

He  is  the  middle  brother. 

How  old 


vs.  United  States  of  America  155 

(Testimony  of  Harold  S.  Anderson,  Jr.) 

A.  He  is  four  years  younger  than  I  am.  He  is 
between  Bob  and  myself. 

Q.  We  have  stipulated  in  this  case  that  your 
father  died  on  December  27,  1941.  Was  his  death 
unexpected,  sudden? 

A.  Totally  unexpected.  He  died  of  a  heart  at- 
tack. 

Q.    Where  were  you  at  that  time? 

A.  I  was  living  at  West  Los  Angeles.  I  had 
come  down  from  the  Basic  Magnesium  job  at  Las 
Vegas  for  Christmas,  and  he  died  on  the  morning 
of  the  27th  of  December,  two  days  after  Christmas. 

Q.  How  long  had  you  been  on  the  Basic  Mag- 
nesium job? 

A.     For  approximately,  I  would  say,  sixty  days. 

Q.  Mr.  Anderson,  I  will  now  show  you  Exhibit 
13  here,  and  would  you  please  direct  the  court's 
attention  to  the  first  four  purchase  orders  there  and 
indicate  the  type  of  operations  [36]  they  called  for 
and  the  dates  of  them? 

A.  Purchase  order  No.  211  covers  the  actual 
opening  of  the  subsistence  contract  or  the  subsist- 
ence operation  that  we  engaged  in. 

Q.    Where  was  that  located? 

A.  It  called  for  the  accommodation  of  approxi- 
mately one  hundred  men  in  a  dormitory  that  was 
already  built  called  the  B  &  Gr  Dormitory,  Boulder 
City,  Nevada,  about  nine  miles  from  the  actual  con- 
struction site  of  the  Basic  Magnesium  plant. 

The  Court :  That  dormitory  belonged  to  the  part- 
nership ? 
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The  Witness:  No,  your  Honor,  the  dormitory 
belonged,  I  believe,  to  the  Department  of  Water  and 
Power.  It  was  used  in  connection  with  the  Hoover 
Dam  construction. 

The  Court :    Rented  by  the  partnership  ? 

The  Witness:  No,  sir.  The  Defense  Plant  Cor- 
poration made  an  agreement  with  the  Department 
of  Water  and  Power  to  take  that  building  over  for 
housing  of  its  employees  in  the  initial  stage  of  the 
construction  at  the  Basic  Magnesium  job. 

The  Court:  Then  they  let  you  have  it  on  some 
agreement  ? 

The  Witness:  They  provided  that  building  for 
our  use. 

The  Court :  They  turned  the  control  of  the  build- 
ing over  to  you  ? 

The  Witness:     That's  right.  [37] 

The  Court :  And  did  your  partnership  put  in  the 
equipment,  beds,  mattresses,  linens? 

The  Witness:  Yes,  we  did.  We  supplied  all  the 
bedding,  equipment,  mattresses,  linens,  and  certain 
items  of  furniture. 

The  Court:  Were  those  items  in  the  dormitory 
on  December  27th,  '41? 

The  Witness:    Yes,  sir. 

The  Court:  It  was  completely  furnished  at  that 
time? 

The  Witness :  That's  right.  I  made  that  my  head- 
quarters and  my  office,  and  I  lived  there. 

The  Court:     Go  ahead. 
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Q.  (By  Mr.  Bennion)  :  What  was  the  date  of 
that  purchase  order,  Mr.  Anderson? 

A.  Purchase  order  No.  211  was  dated  December 
8,  1941. 

Q.     Now,  can  you  go  on  to  the  next  one  ? 

A.     The  next  purchase  order  is,  also,  No.  211 

Q.     I  think  that  is  a  change  order? 

A.  That  is  a  change  order  to  the  first  original 
No.  211. 

Q.  Can  you  go  on  to  No.  212  ?  That  is  down  about 
the  sixth  sheet. 

A.  Purchase  order  No.  212  is  dated  December 
15,  1941. 

Q.     What  did  that  contemplate  ? 

A.  This  contemplated  the  initial  camp  construc- 
tion at  the  actual  job  site  for  approximately  500 
men. 

Q.  What  did  that  entail  when  you  say  500  men — 
sleeping  [38]  them? 

A.  We  call  them  500  rental  units,  based  on  bed 
occupancy. 

Q.    Did  it  also  cover  feeding  them? 

A.  It  also  covered  feeding  in  a  building  to  be 
erected  by  the  Defense  Plant  Corporation,  or  Mc- 
Neil Construction  Company,  who  had  the  general 
contract. 

The  Court:  That  building  was  for  the  feeding 
only? 

The  Witness:  It  was  for  feeding,  general  com- 
missary  

The  Court:     And  sleeping? 
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The  Witness :  No.  This  was  merely  for  the  feed- 
ing and  what  we  called  commissary  operations. 

That  is  rather  like  a  general  store  operation. 

This  first  number  of  housing  units  contemplated 
housing  in  tents,  Army  pyramidal  tents. 

The  Court:     Who  was  to  put  up  the  tents'? 

The  Witness :  My  company  was  to  supply  all  the 
tent  canvas.  The  Defense  Plant  Corporation  pro- 
vided the  tent  frames  and  the  tent  flooring. 

Q.  (By  Mr.  Bennion)  :  Were  you  to  supply  the 
mattresses  and  the  linen? 

A.  Of  course  all  the  bedding,  linens,  all  the  air- 
conditioning  units,  which  were  desert  type  coolers, 
and  individual  gas  heating  units  for  each  tent. 

Q.  Now,  would  you  go  on,  Mr.  [39]  Ander- 
son  

The  Court:  How  much  of  your  work  had  been 
done  on  December  27th,  '41  ? 

The  Witness:  With  respect  to  this  five  hundred 
units  here? 

The  Court:  Yes.  Were  the  tents  erected  or  any 
part  of  them? 

The  Witness :  No,  sir,  they  were  not  yet  erected, 
they  were  in  the  planning  stage.  It  was  part  of  my 
job  to  lay  out  the  camp  and  set  these — stake  out  the 
tent  site  for  the  erection  of  the  tent  frames. 

The  Court:  Had  you  purchased  any  of  the  tent 
material  or  ordered  it? 

The  Witness :  To  the  best  of  my  memoiy  we  had 
ordered  the  tent  material. 
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The  Court:  What  about  furnishing  sheets,  mat- 
tresses, coolers,  and  things  of  that  sort,  do  you  know 
what  the  situation  was  as  to  those  *? 

The  Witness :  All  under  order,  as  I  recall  at  this 
time. 

Q.  (By  Mr.  Bennion) :  Can  you  proceed  there 
to  No.  213? 

A.  Purchase  order  No.  213  is  dated  December 
16,  1941. 

Q.     And  what  did  that  cover? 

A.  That  covered  an  additional  six  hundred-bed 
unit  in  this  camp  which  originally  started  with  five 
hundred. 

Q.  That  is  six  hundred  in  addition  to  the  five 
hundred  on  the  preceding  order?  [40] 

A.  That's  right.  We  now  have  a  total  of  1,100 
contemplated  occupancy. 

Q.     And  were  they  the  same  type  of 

A.  Exactly  the  same.  The  first  1,800  units  of  this 
camp  were  in  tent  housing.  The  final  1,800  were 
housed  in  wooden  temporary  barracks  buildings. 

Q.     Would  you  go  down,  then,  to  order  No.  214? 

The  Court:  On  213  would  the  situation  be  the 
same;  would  you  say  the  goods  and  materials  that 
you  were  to  supply  were  on  order? 

The  Witness:  Yes,  I  can  say  that  we  had  con- 
templated these  additional  units  coming  through, 
not  knowing  exactly  then  the  authorization  would 
come  in  the  form  of  these  purchase  orders,  which  in 
effect  are  a  contract  for  the  job. 
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The  Court:  By  December  27th  were  your  goods 
on  order  that  you  were  to  supply? 

The  Witness:  Yes,  for  these  units  covered  by 
these  purchase  orders  to  this  date. 

The  Court:     All  right. 

Q.  (By  Mr.  Bennion) :  No.  214,  that  is  several 
pages  further  on. 

A.  Purchase  order  No.  214  is  dated  December 
15,  1941.  This  purchase  order  or  contract  covers  the 
initial  equipping  by  us,  our  company,  of  what  we 
call  the  mess-hall  equipment,  which  is  the  equip- 
ment we  pro^dded  for  the  kitchens,  the  [41]  dining 
rooms,  the  commissaries,  in  what  we  call  the  mess- 
hall  building,  which  was  a  central  building  in  the 
camp. 

Q.  Mr.  Anderson,  would  you  tell  the  court  just 
what  organization  you  had  up  at  Nevada  on  De- 
cember 27,  1941? 

A.  Our  only  organization  at  that  time  was  a 
custodian  which  I  had  left  at  the  B  &  G  Dormitory 
in  Boulder  City.  "Custodian"  in  our  business  means 
a  janitor.  And  at  the  camp  site  I  had  left  a  canteen 
manager,  a  man  that  I  had  hired  locally,  to  take  my 
place  when  I  left  for  Los  Angeles.  So  the  staff  at 
that  time  consisted  of  two  men. 

Q.  What  were  you  actually  doing  up  there  in 
the  way  of  feeding  men? 

The  Court:    At  the  camp  site? 

Mr.  Bennion :  At  both  of  these  places,  the  B  &  G- 
Dormitory  and  the  camp  site.  Up  to  December  27, 
1941. 
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The  Witness :  At  the  B  &  G  Dormitory  we  were 
feeding  nobody,  we  had  no  facility  to  feed  at  that 
location.  At  the  camp  site,  McNeil  Construction 
Company  had  erected  a  warehouse  building,  frame 
building,  wooden  building,  and  I  had  prevailed  on 
them  to  take  over  one  end  of  this  warehouse  to 
set  up  what  we  call  a  canteen,  and  the  food  that  we 
were  able  to  serve  at  that  time  consisted  of  wrapped 
sandwiches  and  bottled  milk,  hot  coffee,  and  candy 
bars,  which  I  would  purchase  at  Las  Vegas  and 
drive  out  to  the  site  in  my  car  each  day  and  set  it 
up  in  this  little  area  that  we  called  a  canteen.  That 
is  [42]  all  that  was  going  on  at  the  time,  December 
27th,  in  the  way  of  feeding. 

Q.  (By  Mr.  Bennion) :  What  was  going  on 
there  in  the  way  of  sleeping  men? 

A.  At  the  B  &  G  Dormitory  in  Boulder  City  I 
would  say  we  probably  had,  as  I  recall,  perhaps  40 
occupants. 

The  Court:     And  none  at  the  camp? 

The  Witness:  None  at  the  camp,  because  the 
camp  was  actually  in  the  initial  planning  stages. 
The  tent  frames  hadn't  yet  been  erected,  or  bath 
houses  hadn't  been  built,  sewer  lines  hadn't  been 
laid.  It  was  more  or  less  on  the  drafting  board 
stage. 

Q.  (By  Mr.  Bennion)  :  How  soon  after  your 
father  died  did  you  return  to  Las  Vegas,  or  Nevada  ? 

A.  I  would  say  within  five  days.  As  I  recall,  it 
was  just  after  the  first  of  the  year,  right  after  the 
first  of  January  of  1942. 
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Q.  What  was  your  purpose  in  going  to  Nevada 
on  that  occasion? 

A.  Well,  I  would  say  that  the  purpose  was  two- 
fold. I  had  been  called  by  the  project  manager  from 
McNeil  Construction  Company,  Mr.  Howard  Mann, 
to  naturally  get  back  on  the  job  as  soon  as  possible, 
but  to  determine  two  things  in  my  mind:  One,  as 
to  whether  or  not  we  were  going  to  continue  on  with 
this  contract,  and,  No.  2,  if  we  determined  to  [43] 
continue  on  with  the  contract,  to  attempt  to  resell 
McNeil  Construction  Company,  and  the  Defense 
Plant  Corporation  on  our  ability  to  continue  on. 

There  was  a  question  in  their  minds,  of  course, 
whether  we  were 

Mr.  McHale:  I  move  to  strike  what  questions 
were  in  their  minds,  your  Honor. 

The  Court :     That  part  may  go  out. 

Q.  (By  Mr.  Bennion)  :  Did  you  have  any  con- 
versations with  the  McNeil  Construction  official  as 
to  whether  you  were  to  go  on  with  the  contract? 

A.     Definitely. 

Q.  Will  you  give  us  the  substance  of  that  con- 
versation ? 

A.  As  I  recall  it,  McNeil  Construction  Com- 
pany, being  the  general  contractor,  was  obligated 
to  continue  their  part  of  the  job,  and  we  had  an 
important  part  of  their  job  in  the  operation  of  the 
camp  for  their  construction  employees,  and 

Mr.  McHale :  I  move  to  strike  his  answer  as  not 
responsive,  your  Honor. 

The  Court :    Overruled.  Tell  us  now  what  the  con- 
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versation  was  with  the  McNeil  officials.  Who  did 
you  talk  to  and  what  did  you  say  and  what  did  they 
say? 

The  Witness:  As  I  recall,  your  Honor,  Howard 
Mann,  project  manager  for  McNeil,  and  myself  and 
my  father-in-law,  Thomas  Hamilton,  discussed  the 
feasibility  of  going  on,  our  [44]  ability  to  go  on,  and 
as  I  recall  the  conversation,  we  convinced  them  that 
we  could  go  on,  if  McNeil  or  the  Defense  Plant 
Coiporation  would  concede  a  matter  of  some  $60,000 
worth  of  equipment,  air  conditioning  equipment, 
that  we  were  obligated  under  our  purchase  orders 
or  contracts  to  supply.  And,  as  I  recall  the  conversa- 
tion, Mr.  Mann  was  able  to  say,  ''Well,  we  will 
absorb  that  cost,  and  you  take  care  of  the  other 
obligation  that  you  have  under  these  purchase 
orders. ' ' 

Q.  (By  Mr.  Bennion)  :  Did  you  decide  right 
then  that  you  would  go  forward  with  the  contract? 

A.  I  would  sa}^  that  that  concession  on  Mr. 
Mann's  part  was  the  thing  that  enabled  me  to  say, 
"Yes,  we  will  go  on  with  the  contract,"  providing, 
of  course,  that  they  wanted  us  to  go  on  with  the 
contract.  At  least  I  was  convinced  about  that  time 
that  we  would  go  on  with  it. 

Q.  Before  you  had  that  conversation  did  you 
talk  the  matter  over  with  your  brother.  Bob? 

A.  I  did.  He  was  at  the  time  working  at  the 
Douglas  Aircraft  plant  cafeteria  at  Long  Beach, 
where  we  were  operating,  and  at  the  California 
Shipbuilding  yards  at  Terminal  Island,  where  we 
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were  also  operating,  and  I  consulted  ^Yith  him  on 
what  his  wishes  Avere  or  ideas  were  on  whether  or 
not  we  would  continue  on  or  not,  and  on  what  basis. 

Q.     Why  did  you  consult  him? 

A.  Well,  first  of  all,  he  was  a  partner  of  mine  in 
the  [45]  Alaska  partnership;  and,  secondly  of  all,  I 
naturally  contemplated,  had  worked  out  TA-ith  him 
a  new  partnership  I  had  hoped  to  continue  on  and 
attempt  to  operate  these  contracts. 

Q.  Well,  did  you  intend  to  carry  on  this  Cali- 
fornia or  Nevada  operation  by  yourself,  or  with 
your  brothers  as  partners'? 

A.  Never  contemplated  by  myself.  My  brothers 
were  always  included  in  anj^  thinking  that  I  had  as 
far  as  a  continuance  of  operations  in  a  partnership. 

Q.  Was  that  from  the  time  you  decided  to  go 
ahead  with  the  Basic  Magnesium  contract  ? 

A.  Well,  that  thinking  was  all  in  a  very  short 
period  of  time. 

Q.     Things  happened  fast? 

A.  My  father  died  December  27th,  and  I  am 
back  at  Las  Vegas  the  following  week,  some  five 
days  later.  In  the  meantime,  I  have  come  to  Los 
Angeles  and  I  am  naturally  doAA^i  at  Calship  and 
Douglas,  where  my  brother  was  representing  the 
company. 

Q.  Did  he  advise  you  that  he  would  go  ahead 
with  you?  A.     Under  certain  conditions. 

Q.    What  were  those  conditions  ? 

A.  Well,  naturally  he  would  want  to  know  how 
much  capital  would  be  required  from  him  in  this 
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partnership  venture  and  what  the  prospects,  natur- 
ally, for  profit  or  loss  were,  [46]  and  whether  or 
not  my  brother,  Jack  Anderson,  would  go  along  as 
a  partner. 

Q.    Where  was  your  brother,  Jack,  at  that  time? 

A.  He  was  in  the  Army  Air  Corps  flying  the 
Hump  in  India  at  the  time,  he  was  a  pilot  in  the 
Air  Transport  Command. 

Q.  Did  he  have  capital  invested  in  this  Alaska 
partnership  ? 

I  will  strike  that,  your  Honor.  I  think  that  ap- 
pears in  the  record. 

A.     He  was  a  partner  in  the  Alaska  partnership. 

Q.  Did  you  contemplate  that  he  would  join  you 
as  a  partner  in  this  Basic  Magnesium  enterprise  ? 

A.  I  had  contemplated  it.  I  had  hoped  he  would, 
and  had  every  intention  of  having  him  join  my 
brother,  Bob,  and  myself,  although  he  was  overseas 
at  the  time. 

Q.  Would  you  say,  again,  what  your  brother, 
Bob,  was  doing  at  that  time  ? 

A.  He  was  supervising,  representing  the  part- 
nership primarily  at  Calshipbuilding  Corporation's 
Terminal  Island  yard  where  we  operated  a  plant 
cafeteria  and  canteen. 

The  Court:  Which  partnership  was  interested 
there  ? 

The  Witness:  That  is  the  California  partner- 
ship. 

The  Court:     He  was  a  salaried  employee,  then? 

The  Witness :     That  is  correct. 
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Q.  (By  Mr.  Bennion)  :  Was  that  the  contract 
referred  to  [47]  in  the  stipulation,  which  was  dated 
September  2,  1941? 

A.     I  believe  that  is  the  date  of  the  contract. 

Q.  Where  was  the  other  operation  that  he  was 
supervising  ? 

A.  The  Douglas  Aircraft  Company's  operations 
at  Long  Beach,  where  we  operated  the  in-plant  feed- 
ing facilities  for  the  plant,  central  cafeteria  and 
several  field  cafeterias,  as  we  call  them. 

Q.  Our  stipulation,  paragraph  6(d)  states  that 
your  operation  in  the  Douglas  Aircraft  plant  in 
Long  Beach  was  pursuant  to  an  oral  agreement 
entered  into  on  or  about  July  1,  1941.  Would  you 
explain  to  the  court  why  there  was  no  written  con- 
tract for  that  job? 

The  Court:     "What  paragraph? 

Mr.  Bennion:  Paragraph  6(d)  at  the  bottom  of 
page  3. 

Q.  (By  Mr.  Bennion)  :  What  was  the  situa- 
tion of  your  operation  down  at  Douglas? 

A.  We  were  operating  there  under  an  oral  con- 
tract, we  had  no  written  contract ;  we  had  not  been 
able  to  reduce  the  oral  agreements  that  we  had  had 
to  writing  at  that  time. 

Q.    Were  you  attempting  to  do  so  ? 

A.    We  were  always  attempting  to  do  so. 

I  might  add  that  plant  was  a  new  branch  of  the 
Douglas  Company,  and  it  was  growing  so  fast  that 
we  were  all  involved  in  rapid  expansion,  and  it  was 
just  one  of  those  things  that  [48]  kept  sliding  away 
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in  order  to  make  way  for  things  that  had  to  be  done 

right  now. 

The  Court:     You  had  your  equipment  in? 

The  Witness:     Yes,  sir. 

The  Court:     And  in  operation? 

The  Witness:     Yes. 

Q.  (By  Mr.  Bennion)  :  Would  you  explain  just 
what  kind  of  organization  the  California  partner- 
ship had  here  in  Los  Angeles  on  December  27,  1941  ? 

A.  Our  general  office  was  at  1063  Gayley  Avenue 
in  West  Los  Angeles. 

Q.     Who  did  you  have  employed  there? 

A.  We  had  an  auditor,  we  had,  I  believe,  three 
office  clerks  working  under  the  auditor,  and  a  ste- 
nographer. 

Q.  Who  did  you  have  out  at  these  two  jobs  that 
you  referred  to,  the  Douglas  and  Calship? 

A.  At  the  Douglas  plant  we  had  a  manager  that 
worked  for  the  Post  Office  cafeteria  here  in  Los 
Angeles,  a  man  named  Ooodwin,  as  I  recall,  that  we 
hired  sort  of  right  off  the  cuff  when  we  needed  a 
man  for  the  job. 

Q.     That  was  at  Douglas,  you  say  ? 

A.     That  was  at  Douglas. 

The  Court:    Did  you  have  other  employees  there? 

The  Witness :     At  Douglas  ? 

The  Court:     Yes.  [49] 

The  Witness:  Yes,  cooks  and  kitchen  help.  But 
as  far  as  the  project  manager,  as  we  called  him,  that 
was  the  only  executive  employee. 

The  Court:     What  was  your  brother's  title? 
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The  Witness:  My  brother,  as  I  said,  was  a  su- 
pervising man  working  between  our  Los  Angeles 
office  and  the  two  jobs  at  Calship  and  Douglas. 

The  Court:    Go  ahead. 

Q.  (By  Mr.  Bennion) :  Was  that  just  a  feeding 
operation  at  Douglas  ? 

A.     Just  a  feeding  operation. 

Q.     And  also  at  Calship'? 

A.     Just  a  feeding  operation.  No  housing. 

Q.  Would  you  tell  the  court  the  kind  of  opera- 
tion that  was  being  conducted  at  San  Luis  Obispo 
and  Camp  Roberts'? 

The  Court :    Before  you  go  into  that 

Was  your  operation  at  Calship  similar  to 
Douglas  ? 

The  A¥itness:  Very  similar.  Both  food  opera- 
tions with  central  cafeteria  preparation,  kitchens, 
and  canteens  or  field  cafeterias  spread  out  through 
the  works. 

The  Court:    And  you  had  a  manager  in  charge? 

The  Witness:     Yes. 

The  Court:     And  help*? 

The  Witness:  Yes,  cooks  and  all  the  necessary 
help  to  go  with  a  deal  like  that.  The  manager  at  Cal- 
ship was  a  man  [50]  named  Crane,  as  I  recall  it, 
that  we  hired  through  an  employment  agency  in  Los 
Angeles. 

Q.  (By  Mr.  Bennion)  :  At  the  time  you  started 
that?  A.     At  the  time  the  job  was  started. 

Q.  Do  you  recall  whether  those  contracts  were 
cancelable  ? 
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A.  Well,  inasmuch  as  we  didn't  have  a  written 
contract  at  Douglas  there  was  no  cancellation  fea- 
ture there.  But  the  Calship  contract,  which  was  a 
written  contract,  that  was  cancelable,  I  believe,  on 
either  30  or  60  days'  notice. 

Q.     And  do  you  recall  whether  it  was  cancelled? 

A.     Whether  it  was  cancelled  ? 

Q.    Yes. 

A.  The  contract  was  cancelled  subsequently  in 
1942. 

Q.     I  think  we  have  stipulated  the  date. 

A.     I  don't  recall  the  exact  date. 

The  Court :    July  27th,  the  stipulation  says,  1942. 

The  Witness:    Sometime  in  '42,  as  I  recall. 

Mr.  Bennion:  And  the  other  one  was  also  can- 
celled. 

The  Court:  The  stipulation  says  that  Douglas 
was  cancelled  November,  1942. 

The  Witness:  It  was  in  the  fall  of  the  year  as 
I  recall,  yes. 

Q.  (By  Mr.  Bennion) :  The  stipulation  shows 
that  you  had  a  contract  at  Camp  Roberts,  dated 
June  6,  1941,  and  a  contract  [51]  of  December  9, 
'41,  at  Camp  San  Luis  Obispo,  the  latter  one  re- 
placing an  oral  contract  of  March,  '41.  Will  you 
tell  the  court  what  those  operations  were  at  those 
two  Army  posts? 

A.  At  Camp  San  Luis  Obispo  we  operated  what 
w^ere  known  as  the  Post  Exchange  fountain  grilles, 
and  the  Fortieth  Division  officers'  mess  hall. 

Q.     What  did  that  entail? 
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A.  That  entailed  feeding  only.  No  housing.  The 
fountain  grille  is  a  glorified  sort  of  fountain  opera- 
tion. 

Q.  What  did  you  have  at  those  posts  in  the  way 
of  organizational  personnel? 

A.  As  I  recall,  we  hired  one  of  the  supervisors 
of  the  Owl  Drug  Store  chain  here  in  Los  Angeles 
for  the  manager  at  Camp  Roberts,  and  Camp  San 
Luis  Obispo  we  had,  also,  another  Owl  fountain 
manager.  The  organizations  at  those  camps  were 
built  up  as  required  at  the  discretion  of  each  of 
those  two  men.  Fountain  clerks  and  janitors  were 
about  the  only  classification  of  employees  on  those 
particular  jobs,  and  a  cook  or  two,  depending  on  the 
activitj^  at  the  time. 

Q.  Will  you  tell  the  court  after  having  decided 
to  go  ahead  with  the  job  in  Nevada  how  that  ex- 
l^anded,  what  your  operations  entailed? 

A.  As  I  recall,  about  six  to  eight  months  after 
the  first  purchase  orders  were  given  to  us,  that  the 
camp  had  increased  in  size  to  the  point  where  we 
were  feeding  and  housing  [52]  approximately  3,600 
construction  men,  plus  our  own  crew,  which  con- 
sisted of  some  500  employees  at  the  time,  at  the 
peak. 

Q.     500  of  your  own  employees  ? 

A.     That  is  coiTect. 

Q.    What  would  they  consist  of,  mainly! 

A.  Cooks,  general  kitchen  help,  mess  hell  wait- 
ers, commissaiy  clerks,  bartenders,  janitors,  which 
classification  took  care  of  the  janitor  work  in  the 
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dormitories,  the  housing  and  the  tent  areas,  canteen 
workers,  truck  drivers,  warehousemen,  auditors,  and 
office  clerks 

Q.    Were  they 

A.     (Continuing) :    Card  room  employees. 

Q.     Go  ahead. 

A.  That  is  just  generally  the  type  of  employees 
that  were  employed  doing  that  type  of  work. 

Q.     Were  they  hired  on  a  permanent  basis? 

A.  I  wish  they  had  been  more  permanent  than 
they  were. 

Q.     How  peiinanent  were  they? 

A.  Our  manager,  our  first  manager  on  the  proj- 
ect lasted  approximately  one  year,  and  the  kitchen 
help  and  the  dining  room  help  and  the  janitors 
turned  over  approximately  100  per  cent  a  month. 

Q.     Where  did  you  recruit  that  labor? 

A.  We  recruited  the  labor  from  our  Los  Angeles 
warehouse  operation  down  here  at  6th  and  Ala- 
meda, and  we  would  hire  [53]  as  many  as  40  people 
at  one  time;  and  we  got  into  the  transportation 
business  for  a  while ;  we  transported  under  contract 
with  a  carrier  our  employees  right  from  6th  and 
Alameda  to  the  job  site.  The  turnover,  as  in  most 
industries  of  that  character  during  the  war,  was 
very,  very  high. 

Q.  Do  you  recall  how  many  meals  a  day  you 
would  serve  during  the  peak  operations? 

A.  Approximately  20,000.  That  is  not  a  com- 
plete meal,  but  we  considered  a  sandwich  a  service, 
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so  we  figured  we  served  approximately  20,000  meals 

a  day. 

Q.  What  other  services  did  you  provide  at  Basic 
Magnesium,  aside  from  eating  and  sleeping'? 

A.  As  I  said  before,  we  operated  what  we  call  a 
commissaiy  service  within  this  main  central  build- 
ing. We  sold  workmen's  clothing,  tobaccos,  candies, 
and  general  merchandise.  We  operated  a  soda  foun- 
tain in  this  commissary ;  we  operated  a  barber  shop ; 
we  operated  a  beer  bar,  just  beer,  no  hard  liquor 
or  wine,  just  bottled  beer ;  we  operated  a  card  room 
where  poker  was  played  as  a  pastime  by  the  men 
living  in  the  camp ;  and  we  operated  a  billiard  room, 
billiard  tables  and  pool  tables,  snooker  tables;  we 
operated  pinball  machines  and  slot  machines  in  the 
commissary. 

Q.     This  is  in  Nevada  you  are  speaking  of  now? 

A 

Q 
A 

Q 

A 

dise 

Q.  Mr.  Anderson,  I  show  you  an  agreement 
dated  December  11,  1942,  which  is  marked  Exhibit 
2;  do  you  recognize  that  instrument? 

A.    Yes,  I  do. 

Q.  Who  was  Orien  H.  Anderson  who  is  a  party 
to  that  agreement  ? 

A.  She  was  the  widow  of  my  father,  Harold  An- 
derson, St. 


Those  enterprises  are  legal  in  Nevada. 

How  about  drugs'?  [54] 

Dings  and  sundries  in  the  commissary. 

That  is  part  of  the  commissary? 

That  was  part  of  the  commissary  merchan- 
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Q.     Was  she  your  mother'? 

A.     No,  she  was  not. 

Q.     She  was  your  stepmother  ? 

A.     Stepmother,  by  marriage. 

Q.  Was  she  represented  by  independent  counsel 
in  drafting  that  agreement? 

A.  Yes,  by  an  attorney  named  Frederick  Mahl, 
as  I  recall,  M-a-h-1,  and  a  John  Wheeler.  I  don't 
recall  which  office  he  worked  out  of. 

Q.     Any  others  ? 

A.  As  far  as  I  know,  those  were  the  two  lawyers 
that  represented  Mrs.  Anderson. 

Q.     Was  Mr.  Hubert  Morrow  in  the  negotiations  ? 

A.  Yes,  I  recall  he  was,  because  I  am  sure  he 
was  in  the  negotiations  inasmuch  as  John  Wheeler 
was  associated  with  [55]  Mr.  Mon:'ow.  If  I  am 
wrong,  I  don't  know.  But  I  recall  his  name.  Wheeler 
and  Mahl  stand  out  in  my  memory  as  the  men  who 
were  in  on  the  negotiations  at  all  times. 

Q.  Was  that  contract  the  result  of  protracted 
negotiations  ? 

A.     Yes,  some  eight  months  of  negotiations. 

Q.  In  that  contract  you  agreed  to  pay  to  the 
estate  of  your  father  $75,000  with  respect  to  this 
California  partnership;  was  that  price,  value,  sub- 
ject to  negotiation  between  you,  on  the  one  hand, 
and  Mrs.  Orien  Anderson,  on  the  other,  through 
your  respective  counsel? 

A.  Yes,  it  was.  That  was  the  sixty-four-dollar 
question,  the  price  that  we  could  agree  on  as  to  set- 
ting a  value  on  contracts  that  we  were  purchasing. 
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Q.     Would  you  tell  the  court  why  you 

A.     That  we  hoped  to  purchase. 

Q.  Would  you  tell  the  court  why  you  were  will- 
ing to  pay  into  the  estate  $75,000? 

A.  Well,  I  figured  that  we  had  a  chance  to  make 
a  profit  by  operating  the  contracts,  and  in  our  best 
judgment  that  was  the  price  that  we  could  afford 
to  pay  and  get  our  money  back  and  hope  to  make, 
naturally,  an  additional  profit  on  top  of  it. 

Q.  Were  you  familiar  with  the  books  of  the  com- 
pany at  that  time?  A.     Yes,  I  was.  [56] 

Q.    And  its  balance  sheet?  A.     Yes,  I  was. 

Q.     What  was  your  educational  background  ? 

A.  I  was  a  graduate  from  Stanford  University 
in  1936,  economics  major,  and  I  then  went  on  to 
Harvard  Business  School,  took  a  year  of  business 
administration  courses  at  Harvard  Business  School. 

Q.     And  when  did  you  graduate  from  there? 

A.     June  of  1937,  if  I,  recall. 

Q.  I  think  the  stipulation  shows  that  you  en- 
tered into  this  partnership  with  your  father  at  the 
beginning  of  1938?  A.     That  is  correct. 

Q.  Who  kept  the  books  and  records  of  the  part- 
nership? A.     At  what  date? 

Q.  Well,  from  the  beginning  on  up  to  your 
father's  death. 

A.  I  was  the  general  bookkeeper  from  1938  until 
about  the  time  that  we  took  on  the  Camp  San  Luis 
Obispo  operations  in  1941. 

Q.     Then  who  kept  the  books! 

A.    A  man  by  the  name  of  James  Colliss  was  the 
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man  that  relieved  me  and  took  over  the  books,  some- 
time early  in  1941. 

Q.  Were  you  aware  of  the  fact — I  call  your  at- 
tention there  to  Exhibit  16 — that  your  father's  cap- 
ital account  showed  no  net  worth  on  the  date  of  his 
death?  [57]  A.    Yes,  I  was. 

Q.  In  your  negotiations,  was  anything  ever  said 
regarding  good  will? 

A.  Never  anything  to  my  recollection  was  ever 
said  about  good  will. 

Q.     Did  you  pay  any  money  for  good  will? 

A.     No. 

Q.  What  was  it  that  you  paid  for  for  that 
$75,000,  or  obligated  yourself? 

Mr.  McHale:  I  object  to  that  question,  your 
Honor.  The  contract  speaks  for  itself  and  is  the 
best  evidence  of  what  the  parties  purchased.  That 
is  Exhibit  2. 

The  Court:  Objection  sustained.  Let  me  see  Ex- 
hibit 16. 

(Document  handed  to  the  court.) 

Q.  (By  Mr.  Bennion)  :  Mr,  Anderson,  I  will 
ask  you  if  there  was  any  good  will  in  the  business  of 
the  California  partnership  at  the  date  of  death? 

A.     I  would  say  no. 

Q.    Would  you  explain  why? 

A.  Well,  this  business  that  we  happened  to  be  in 
to  me  is  a  business  of  personal  service,  and  its  suc- 
cess repends  entirely  on  the  active  operating  work- 
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ing  partners.  When  H.  S.  Anderson,  Sr.,  died,  the 
good  will  was  attached  to  him,  any  good  will  that  he 
had  built  up  was  certainly  his,  and  as  far  as  I  am 
concerned  it  died  with  him.  [58] 

Q.     Why,  then,  were  you  willing  to  pay  $75,000  ? 

A.  Because  I  was  aware  from  my  own  knowledge 
and  experience,  as  a  partner  in  this  business,  of  the 
profit  prospects  or  possibilities  from  the  contracts 
that  were  then  existent  in  this  California  partner- 
ship. 

Q.     Were  those  profits  realized? 

A.     I  would  say  they  definitely  were  realized. 

Q.  Do  you  remember  roughly  how  much  profit 
was  earned  during  '42  and  '43  by  the  California 
partnership  ? 

A.  As  I  recall  it,  in  1942  the  partnership  profit 
was  approximately  $246,000  as  reflected  in  our  books 
and  tax  returns. 

The  Court:     How  much? 

The  Witness:     $246,000,  approximately. 

The  Court:     This  is  the  California  partnership? 

The  AYitness:  The  California  partnership,  1942 
profit.  In  1943,  as  I  recall  the  California  partner- 
ship profit  was  approximately  $96,000.  And  based 
on  that  profit  showing  I  think  quite  naturally  the 
contracts  that  we  bought  for  $75,000  were  cer- 
tainly well  repaid. 

The  Court :     Let  me  interrupt,  if  I  may. 

Mr.  Bennion:     You  bet,  your  Honor. 

The  Court:  On  this  Exhibit  16— this  was  a 
double  entry  set  of  books,  I  take  it? 
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The  Witness:     Yes.  [59] 

The  Court:  The  first  item  shown  is  cash,  and  it 
shows  in  red  figures  some  $18,000,  and  $18,000  in 
the  red.  How  did  that  come  about? 

The  AYitness:  Judge,  that  is  the  type  of  book- 
keeping that  we  were  employing  at  the  time.  It  was 
called  a  voucher  system,  as  I  recall,  and  we  had  no 
accounts  payable  ledger,  so  in  effect  the  bank  ac- 
count, the  bank  balance  consistently  showed  an  over- 
draft or  a  red  figure. 

The  Court :     Why  would  that  be  ? 

The  Witness :  I  would  like  to  call  on  Mr.  Arnold 
to  explain  that  particular  type  of  bookkeeping,  if 
he  will. 

The  Court :  All  right.  We  will  pass  that  for  the 
time  being. 

In  other  words,  the  bank  balance,  when  you 
balanced  it  out,  showed  in  substance  an  overdraft 
of  checks  drawn  against  actual  deposits  made? 

The  Witness :     Yes. 

The  Court :  I  notice  as  liabilities  you  have  listed 
H.  S.  Anderson — that  is  your  father? 

The  Witness:     That's  right. 

The  Court  (Continuing)  :  $29,013.26.  How  was 
that  a  liability  to  your  father? 

The  Witness:  Well,  that  was  an  advance  of 
cash  moneys  to  this  partnership. 

The  Court:     He  advanced  to?  [60] 

The  Witness :     That  is  correct. 

The  Court:  Was  there  a  ledger  sheet  kept  for 
vour  father  H.  S.  Anderson? 
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The  Witness :  Each  of  the  partners  had  a  ledger 
sheet,  yes,  sir,  showing  their  capital  accounts. 

The  Court:  Was  it  a  capital  account  or  an  ad- 
vancement account?  I  don't  know  whether  it  makes 
any  difference  or  not. 

The  A¥itness:  I  can't  answer  that.  Judge,  just 
offhand. 

The  Court:  I  notice  your  name  doesn't  appear, 
no  money  due  you  from  the  partnership. 

The  Witness:  Well,  my  contribution  to  this 
partnership  was  services  only  at  that  time. 

The  Court:  You  had  made  no  capital  contribu- 
tion? 

The  Witness:  I  had  made  no  capital  contribu- 
tion. My  services  were  my  contribution. 

The  Court :  And  your  brothers,  J.  H.  and  R.  W., 
the  figures  shown  after  their  names  were  those 
capital,  or 

The  AVitness:  Those  were  advances  from  their 
share  in  their  participation  in  the  Alaska  partner- 
ship. 

The  Court :  Maybe  this  is  a  simple  question,  and 
I  don 't  know  enough  about  books  to  answer  it :  How 
would  it  happen  that  your  net  worth  would  come 
out  exactly  zero? 

The  Witness:  I  would  say,  first  of  all.  Judge, 
that  there  were  no  profits,  no  surplus  earned  at  that 
time.  [61] 

The  Court:  Had  your  father  ever  had  a  capital 
account  set  up  where  he  showed  a  capital  invest- 
ment ? 


vs.  United  States  of  America  179 

(Testimony  of  Harold  S.  Anderson,  Jr.) 

The  Witness:  I  don't  recall,  Judge.  I  can't  an- 
swer that  without  checking  back  on  the  records. 

The  Court:  Of  course  if  your  father  never  had 
a  capital  account 

The  A¥itness :  I  might  answer  it  this  way.  Judge, 
excuse  me,  that  ever  since  I  can  remember  any 
profits  that  he  was  ever  able  to  make  in  this  busi- 
ness when  he  was  working  b}^  himself  before  I 
joined  with  him,  he  never  had  any  capital,  whatever 
earnings  he  made  or  profits,  he  immediately  with- 
drew them  from  the  business  and  lived  on  them, 
frankly.  It  was  that  kind  of  a  business,  and  he  was 
that  kind  of  an  operator,  whatever  he  made  he  im- 
mediately withdrew  it  because  he  needed  it  to  live 
on. 

The  Court:    All  right.  Go  ahead. 

Mr.  Bennion:  Your  Honor,  maybe  I  could  make 
this  observation  as  to  why  it  comes  out  exactly 
zero.  Whatever  there  was  in  that  business  at  the 
date  of  death  in  this  contract  was  treated  as  an  ad- 
vance and  payable  by  the  partnership  back  to  his 
estate,  so  that  you  will  remember  this  morning 

The  Court:  That  would  have  varied.  I  could 
see  how  that  would  happen.  In  a  double  entry  set, 
assets  equal  liabilities,  and  here  was  an  accoimt  of 
advances  made  by  the  deceased,  I  imagine  if  there 
was  any  activity  on  that  account,  variations  in  that 
account  alone  would  take  care  of  the  question  I 
asked.  [62] 

Q.     (By  Mr.  Bennion)  :     Mr.  Anderson,  did  you 


180  H.  S.  Anderson,  Jr.,  et  al. 

(Testimony  of  Harold  S.  Anderson,  Jr.) 
at  my  request  jot  down  from  your  audit  statements 
the  figures  of  income  of  these  partnerships  for  '42 
and  '43? 

A.  Yes,  I  did.  I  have  them  written  down  here.  I 
was  just  quoting  them  from  memory  a  moment  ago. 

Q.  I  don't  think  you  had  the  right  figures,  and 
I  was  wondering 

A.     I  could  quote  them  exactly  now. 

The  Court :     All  right. 

The  Witness:  1942  profits  of  the  California 
j)artnership  were  $274,858.46. 

The  Court:     And  the   '43  figure? 

The  Witness:  The  '43  profits  of  the  California 
partnership  were  $184,799.79. 

The  1942  profits  from  the  Alaska  partnership 
were  $96,666.32.  The  1943  profits  from  the  Alaska 
partnership  were  $130,839.92. 

The  Court :  Your  contracts  with  the  Government 
weren't  subject  to  renegotiation? 

The  Witness :  No,  sir,  they  weren't :  That  Alaska 
contract — I  will  retract  that  statement,  it  is  not 
quite  correct.  The  Alaska  contract  was  a  contract 
directly  with  the  War  Department,  cancelable  on 
one  hour's  notice,  any  time  they  wanted  to  take 
over,  and  there  w^as  no  clause  in  that  contract,  as  I 
recall,  that  mentioned  renegotiation  of  profits.  [63] 
The  Basic  Magnesium  contract,  the  Defense  Plant 
Corporation  had  no  provision  for  renegotiation  of 
l^rofits. 

The  Court:     Go  ahead. 

Q.     (By  Mr.  Bennion) :     Mr.  Anderson,  do  you 
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recall  when  the  estate  received  these  payments  of 

$75,000  and  $50,000? 

A.  Yes,  as  I  recall,  those  payments  were  made 
in  December  of  1942. 

Q.     Do  you  recall  the  date? 

A.  I  w^ould  say  they  were  concurrent  with  the 
execution  of  the  settlement  agreement,  which  was 
signed  on  December  11,  1942.  Of  course,  they  were 
subject  to  the  approval  of  the  court,  but  the  moneys 
were  paid  over,  as  I  recall,  in  December  of  1942. 

Mr.  Bennion:  If  your  Honor  please,  I  have  an 
estate  tax  return  of  the  decedent,  which  is  kind  of 
a  bulky  document,  and  I  only  wanted  the  witness 
to  identify  these  particular  assets  as  having  been 
reported  on  the  return.  Could  I  have  the  witness 
refer  here  and  read  into  the  record 

The  Court:  Have  you  shown  it  to  counsel? 
Maybe  counsel  can  look  at  it  and  then  you  can  read 
into  the  record  what  you  want  from  it. 

Mr.  Bennion:  If  your  Honor  please,  with  coun- 
sel's permission,  I  would  like  to  read  into  the 
record:  The  estate  of  H.  S.  Anderson,  deceased, 
tiled  an  estate  tax  return  on  which  in  Schedule 
¥ [64] 

The  Court:     What  date  was  it  filed? 

Mr.  Bennion:  On  or  about  March  25,  1943.  On 
Schedule  F  under  the  designation  "Other  miscel- 
laneous property"  there  was  included  the  follow- 
ing items: 

"1.     Partnership    interest,    40    per    cent    in 
co-partnership   of  Anderson  Brothers   Suj^ply 
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Company  of  Alaska,  community  property  of  the 


fair  market  value  of  $50,000. 
2.     Partnership  interest- 


iii 


Mr.  McHale:     Show  the  value  at  date  of  death. 

Mr.  Bennion:     Value  at  date  of  death  $25,000. 
That  is  the  community  one-half. 

Do  you  agree  to  that? 

Mr.  McHale:     That  is  what  it  says. 

Mr.  Bennion:     Now,  No.  2. 

"Partnership  interest,  75  per  cent  in  co- 
partnership of  H.  S.  Anderson  Company,  sepa- 
rate property  of  the  fair  market  value  of  $75,- 
000." 

Then  I  am  skipping  No.  3 


The  Court:     Was  that  also  listed  as  community 
property  ? 

Mr.  Bennion :     No.  That  is  separate  property,  full 
value  of  $75,000  included. 
No.  3  is  not  material  here. 

"No.  4  Account  receivable  from  H.  S.  And- 
erson Company,  community  property  $29,- 
013.26."  [65] 

Value  at  date  of  death  is  one-half,  or  $14,506.63. 
Schedule  F  also  states: 

"As  to  separate  or  community  property  see 

copy   of  contract  and   court   order  approving 

same  attached  hereto." 

Likewise  with  the  consent  of  counsel  I  call  at- 
tention to  the  fact 
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The  Court:  First,  is  it  stipulated  that  that  is 
what  the  estate  tax  for  the  estate  of  H.  S.  Ander- 
son, deceased,  shows? 

Mr.  McHale:  That  is  what  Schedule  F  of  the 
estate  tax  return  shows. 

The  Court :     All  right.  Go  ahead. 

Mr.  Bennion :  And  that  return  reported  an  estate 
tax  due  in  the  sum  of  $71,631.62. 

The  Court:     How  is  that  material? 

Mr.  Bennion:     As  to  the  actual  tax? 

Mr.  McHale:  I  don't  believe  there  is  any  ma- 
teriality. 

Mr.  Bennion:  We  take  the  position,  your  Honor, 
that  having  reported  these  interests  as  assets  in  the 
estate,  it  furnished  an  income  tax  basis.  In  other 
words,  these  interests  and  contracts  as  the  witness 
has  testified  were  valuable,  and  an  estate  tax  was 
paid  on  them,  and  the  full  income  as  and  when  col- 
lected would  not  be  subject  to  tax,  even  if  the  estate 
had  held  on  to  them;  they  would  have  this  basis  to 
be  recovered.  So  it  is  our  position  that  that  basis 
should  be  [_QQ^  recovered  whether  in  the  hands  of 
the  estate  or  by  whoever  purchased  it. 

Following  the  general  rule  that  assets  included 
in  an  estate  tax  return  require  a  basis  which  is  en- 
titled to  be  recovered  taxwise. 

Q.  (By  Mr.  Bennion)  :  Mr.  Anderson,  regard- 
the  Alaska  partnership  would  your  testimon}^  be  the 
same  with  respect  to  good  will  as  you  have  testified 
as  to  the  California  partnership? 

A.     Yes,  it  would. 
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Mr.  Bennion :     That  is  all,  your  Honor.  You  may 

take  the  witness. 

The  Court :     All  right.  You  may  cross-examine. 

Cross-Examination 
By  Mr.  McHale: 

Q.  Mr.  Anderson,  what  date  did  you  say  you 
came  down  from  Nevada,  approximately,  that  is, 
in  1941,  when  your  father  died'? 

A.  As  I  recall,  Mr.  McHale,  it  was  the  24th  of 
December,  which  was  the  day  before  Christmas. 

Q.  Did  your  father  die  suddenly  of  a  heart  at- 
tack, or  had  he  had  any  preliminary  warning  at  all  % 

A.     He  died  in  his  sleep  very  suddenly. 

Q.  And  when  was  the  last  time  that  he  had  been 
in  Nevada  [67]  working  on  this  project? 

A.  I  would  say  he  had  been  in  Nevada  about  the 
first  week  in  December  in  1941. 

Q.  Had  he  been  there  continuously  for  some  time 
13rior  to  that? 

A.  Prior  to  that,  no,  sir.  I  think  he  perhaps  had 
made,  as  I  recall,  maybe  two  trips  before  the  De- 
cember trip. 

Q.     When  was  his  first  trip  ? 

A.  I  believe  it  was  in  October.  I  was  closing 
down  a  camp  in  northern  California  at  the  time,  I 
recall  he  was  there  in  October,  and  I  came  down 
and  I  th(>n  went  to  Las  Vegas  shortly  after  I  ar- 
rived here. 

Q.     Did  you  meet  him  in  Las  Vagas? 

A.     No. 
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Q.  AVlien  he  made  his  first  trip  to  Las  Vegas 
did  he  then  return  to  Los  Angeles'? 

A.     He  came  back  to  Los  Angeles. 

Q.  AVhat  did  he  do  on  his  first  trip?  Did  he  tell 
you  what  he  had  done  on  his  first  trip  ? 

A.  Yes,  sir;  he  was  attempting  to  negotiate  a 
contract. 

Q.     With  whom  ? 

A.  With  the  same  Howard  Mami  that  I  spoke  of 
earlier. 

Q.     How  do  you  spell  his  name? 

A.  M-a-n-n,  Mann,  who  was  the  general  manager 
for  McNeil  Construction  Company.  [68] 

Q.  Prior  to  purchase  order  211,  which  is  part 
of  Exhibit  13  which  you  have  already  testified  to 
today,  was  there  any  other  kind  of  memoranda, 
any  kind  of  agreement? 

A.  To  my  knowledge  there  was  no  agreement  of 
any  form  except  what  was  brought  to  this  point  in 
purchase  order  211. 

Q.  Do  you  know  the  approximate  date  you  went 
up  to  Nevada  for  the  first  time  ? 

A.     I  would  say  the  first  part  of  November,  1941. 

Q.     What  did  you  do  up  there? 

A.  As  I  recall,  the  first  trip  I  made  I  was  in 
the  negotiations  with  Howard  Mann  along  with  my 
father  on  the  contracts. 

Q.    Your  father  was  there  at  that  time? 

A.  That  is  correct.  I  was  there  with  him  on  that 
one  occasion,  as  I  recall,  when  we  were  there  to- 
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getlier.  And  he  had  been  there,  as  I  said,  once  or 

twice  before  that  time. 

Q.  Did  you  know  Howard  Mann  before  that 
time  ?  A.     No,  sir. 

Q.     You  met  him  for  the  first  time? 

A.     Yes,  sir. 

Q.     Was  there  anybody  else  in  the  negotiations? 

A.  As  I  recall,  the  negotiations  were  conducted 
with  Howard  Mann  at  this  particular  stage  of  the 
negotiations,  in  the  purchase  order  stage. 

Q.  At  this  time  there  were  no  purchase  orders, 
were  [69]  there;  the  first  purchase  order  No.  211 
is  dated  December  8,  1941,  is  that  not  true? 

A.     That  is  correct,  I  believe. 

Q.  In  advance  of  this  purchase  order  was  there 
any  kind  of  oral  agreement  or  oral  arrangement 
entered  into  whereby  the  H.  S.  Anderson  Company 
was  to  provide  any  services? 

A.  To  my  knowledge  there  was  not.  There  was 
merely  conversation  and  negotiations  up  to  that 
point. 

Q.  Then  you  came  back  to  Los  Angeles  after 
this  first  meeting  up  there  in  November? 

A.     Yes. 

Q.  And  when  did  you  go  back  to  Las  Vegas  or 
Nevada  ? 

A.  I  would  say  the  first  week  in  December,  prior 
to  the — just  prior  to  purchase  order  No.  211. 

Q.     What  was  your  reason  for  going  at  that  time? 

A.  My  primary  job  was  to  start  operations  in 
the  event  that  we  got  the  authority  through  these 
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purchase  orders  or  this  purchase  order  to  proceed. 

Q.  And  did  your  father  go  with  you  on  that 
trip?  A.     No,  he  did  not. 

Q.  When  did  you  first  see  purchase  order  No. 
211? 

A.  I  would  say  the  same  date  that  it  was  issued 
at  Las  Yegas  by  the  Defense  Plant  Corporation. 

Q.  You  were  up  there  and  you  saw  it  before  it 
got  to  Los  Angeles,  is  that  right?  [70] 

A.  I  think  I  did.  I  can't  remember  exactly.  But 
I  saw  it  immediately  after  it  was  written. 

Q.    Was  your  father  there  at  that  time? 

A.     No,  he  was  not. 

Q.  What  did  you  do  at  that  time  upon  seeing  the 
purchase  order? 

A.     Upon  seeing  the  purchase  order? 

Q.    Yes. 

A,  I  proceeded  to  make  ready  the  opening  of 
this  B  &  G  Dormitory  to  take  men  as  called  for 
under  that  purchase  order.   I  made  my 

Q.  Did  you  hire  those  two  employees  that  you 
had  there  at  that  time? 

A.  I  hired  those  two  men  myself.  I  made  my 
headquarters,  as  I  stated  earlier,  in  this  B  &  G 
Dormitory.  I  took  a  room,  an  office,  and  made  it  my 
living  quarters. 

Q.  In  respect  to  this  Alaska  partnership  had 
you   been   to   Alaska? 

A.     At  what   date? 

Q.  Prior  to  your  father's  death  had  you  gone  to 
Alaska  ? 
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A.  Definitely.  I  was  in  Alaska  the  months  of 
June  and  July  of  1941. 

Q.  Were  either  of  your  brothers  up  there  be- 
fore the  date  of  your  father's  death? 

A.  My  brother  John  started  the  project  in  July 
of  1940.  [71] 

Q.  Was  your  father  up  there  at  the  time  your 
brother  John  was  up  there?  A.    Yes,  sir. 

Q.  How  much  time  did  you  spend  up  there  at 
the  Alaska  partnership  before  your  father  died? 

A.  The  job  opened,  as  I  recall,  in  July  of  1940, 
or  June,  1940,  because  I  was  there  shortlj^  after  the 
oi3ening.  I  spent,  as  I  said  before,  the  months  of 
June  and  July  on  the  job  at  Anchorage. 

Q.  After  you  left  Alaska  that  time  did  you  ever 
go  up  there  again  before  the  date  your  father  died? 

A.  I  don't  believe  I  did,  because  I  was  involved 
in  the  starting  of  the  Basic  Magnesium  project. 

Q.     And  did  your  brother  John  remain  up  there  ? 

A.  My  brother  John  left  Alaska  in  January  of 
1941.  He  entered  the  Army  Air  Corps  in  that  same 
month. 

Q.  Did  any  other  member  of  your  family  remain 
up  there  or  go  up  there  between  that  time  and  the 
date  that  your  father  died? 

A.     No,  sir,  not  to  my  recollection. 

Q.     Your  father,  did  he  go  up  there? 

A.  He  may  have  been  there  once  between  Janu- 
ary of  1941,  and  December  27th,  the  date  of  his 
death.  Because  I  was  there  the  two  months  in  the 
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middle   of  the  year,   June   and  July.   My   brother 

Jack  had  come  out  in  January,  '41.  [72] 

Q.  Who  managed  the  project  in  the  absence  of 
yourself,  your  brothers,  or  your  father,  in  Alaska? 

A.     The  Alaska  project? 

Q.    Yes. 

A.  A  man  by  the  name  of  Rather,  R-a-t-h-e-r, 
Douglas  Rather. 

Q.  After  your  father's  death  did  you  go  up  to 
Alaska  to  visit  the  project  again? 

A.  On  regular  trips.  That  was  part  of  my  re- 
sponsibility. 

Q.  When  did  you  first  go  up  after  your  father's 
death? 

A.  As  I  recall,  I  made  a  summer  trip  in  1942, 
which  was  apj^roximately  six  months  after  he  died. 

Q.  Did  any  other  member  of  your  family  go  up 
before  that  time?  A.     No,  sir. 

Q.  This  manager  remained  managing  this  outfit 
after  your  father  died? 

A.  Yes,  until  I  relieved  him  of  his  job  in  early 
1943,  as  I  recaU. 

Q.  Was  there  anybody  else  besides  Mr.  McNeil 
that  you  negotiated  with  on  the  Nevada  project,  or 
was  he  the  man  you  always  dealt  with  ? 

A.  Subsequently  we  negotiated  with  a  man 
named  Louis  Ben,  who  was  the  housing  admin- 
istrator for  the  Defense  Plant  [73]  Corporation. 
And  another  gentleman  by  the  name  of  Frank  Case, 
whri  was  the  project  manager  succeding  Mr.  Howard 
Mann. 
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Q.  Immediately  upon  the  death  of  your  father, 
Mr.  McNeil  was  informed  of  that,  was  he  ? 

A.     Yes. 

Q.  And  you  had  a  conference  as  soon  as  you 
returned  to  Nevada,  as  you  stated"?  A.     Eight. 

Q.  AVas  this  order  No.  1933,  dated  March  2nd, 
1942,  Exhibit  13,  the  first  one  to  carry  your  name, 
rather  than  your  father's,  that  is,  Harold  S.  Ander- 
son, Jr. "? 

A.  As  I  recall,  that  was,  yes.  It  was  in  March  of 
'42. 

Q.  Did  you  give  Mr.  McNeil  instructions  with 
regard  to  that,  or  was  it  done  as  a  matter  of  course  ? 

A.  I  think  that  was  done  of  their  own  volition, 
inasmuch  as  I  was  the  man  that  they  were  directly 
dealing  with. 

Q.  Your  father's  widow,  Orien  Anderson,  did 
she  ever  participate  before  your  father's  death  in 
any  of  his  partnership   businesses? 

A.     No,  sir. 

Q.  After  his  death  did  she  participate  in  any 
of  the  negotiations  with  the  Defense  Plant  Corpora- 
tion, the  Basic  MagTiesium  of  Nevada? 

A.     No,  sir. 

The  Court:  We  ^AM  take  the  afternoon  recess 
at  this  time.  [74] 

(A  recess  was  taken.) 

The  Court:     Proceed. 

Q.  (By  Mr.  McHale)  :  To  go  back  to  negotia- 
tions  in   1941   with   respect   to   Basic   Magnesium 
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project,  I  think  you  said  that  your  father  made  a 

second  trip  to  Nevada  in  December? 

A.     As  I  recall,  he  did. 

Q.     Was  that  the  same  time  that  you  were  there  ? 

A.     I  was  there  at  that  time. 

Q.     For  how  long  a  period  was  he  there  ? 

A.  We  were  together  there  for  the  same  time,  I 
would  say  we  were  there  for  two  days  on  that  trip. 

Q.  Was  the  whole  time  consumed  in  negotiating, 
or  were  any  other  steps  taken  towards  settling  the 
project? 

A.  I  would  say  the  entire  time  was  taken  up  in 
negotiating. 

Q.  And  those  are  the  only  two  times  that  your 
father  ever  went  to  Nevada  on  this  project? 

A.  No.  I  said  he  went  three  times;  two  times 
himself,  alone,  and  once  while  I  was  there. 

Q.     This  was  his  third  and  last  trip? 

A.     That  is  correct. 

Q.  How  did  you  go  about  providing  for  the 
various  materials  that  you  would  need  in  setting  up 
the  tent  camp? 

A.  It  required  the  placing  of  purchase  orders 
with  a  Los  Angeles  company  called  The  United 
Tent  and  Awning  Company,  [75]  for  the  tent  can- 
vas. 

Q.     Who  did  that? 

A.     I  made  those  arrangements. 

Q.  How  did  you  go  about  providing  for  the 
bedding  and  linens? 
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A.  As  I  recall,  I  made  arrangements  for  the 
initial  purchases  from  the  Inco  Company  for  the 
beds,  a  local  Los  Angeles  concern,  and  for  the 
blankets,  as  I  recall,  my  father  purchased  the 
blankets  from  the  American  Woolen  Company. 

Q.  How  did  3^011  provide  for  the  air  conditioners 
and  gas  heating  units? 

A.  I  bought  those,  the  air  conditions  I  believe 
were  manufactured  by  the  Royal  Manufacturing 
Company  of — out  here  in  Alhambra,  for  the  desert 
type  coolers  that  were  used  in  the  tent  cooling- 
system;  the  heaters  were  butane  space  heaters  that 
I  bought  from  O'Keefe  &  Merritt,  a  local  manu- 
facturer. 

The  Court:  What  was  this  $60,000  item  that  in- 
volved heaters  or  coolers  or  something,  which  Mc- 
Neil was  to  take  over? 

The  Witness :  That  was  for  the  heating  and  cool- 
ing of  the  main  central  building,  the  wooden  build- 
ing that  housed  the  mess  halls,  the  kitchens,  the 
offices,  et  cetera. 

The  Court :     It  did  not  apply  to  these  tents  ? 

The  Witness:  No,  sir.  And,  furthermore,  to  the 
wooden  dormitories  that  were  subsequently  [76] 
built. 

Q.  (By  Mr.  McHale) :  "\^^o  planned  the  layout 
of  the  camp? 

A.  I  planned  the  la^^out  of  the  camp  with  a 
man  named  Richard  Stadleman,  who  was  an  engi- 
neer on  the  staff  of  McNeil  Construction  Company. 
He  is  now  a  practicing  architect  in  Las  Vegas. 
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We  were  given  the  general  location  of  the  camp, 
and  from  that  point  on  Mr.  Stadleman  and  I  laid 
out  the  camp  on  this  designated  area. 

Q.  In  Exhibit  13,  these  various  purchase  orders 
having  to  do  with  the  Basic  Magnesium  plant,  I 
notice  purchase  order  No.  3836  was  made  out  to  the 
Anderson  Brothers  Supply  Company  of  Nevada, 
and  it  is  dated  April  21,  '42 ;  will  you  please  explain 
what  the  Anderson  Brothers  Supply  Company  of 
Nevada  was,  or  how  that  name  was  used  in  the 
purchase  order? 

A.  That  name  was  merely  a  trade  style  used  for 
the  Nevada  project.  The  California  partnership  was 
the  actual  partnership  that  had  the  contracts,  but 
the  trade  style  we  called  the  Anderson  Brothers 
Supply  Company  of  Nevada. 

Q.     When  was  that  trade  style  adopted? 

A.  I  would  say  it  was  adopted  at  the  time,  con- 
currently with  the  formation  of  the  H.  S.  Anderson 
Company,  the  California  partnership  that  suc- 
ceeded  

Q.  Wait  a  minute.  Wasn't  the  California  part- 
nership started  in  1938  ? 

A.  That  is  correct,  that  is  the  partnership  of  my 
father  [77]  and  myself. 

The  Court:  You  didn't  hear  the  last  part  of  his 
answer.  He  said,  adopted  concurrently  with  the 
formation  of  the  H.  S.  Anderson  Company  partner- 
ship, which  was  something  that  formed  after  his 
father's  death. 

The  Witness:     That's  right. 
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Q.  (By  Mr.  McHale)  :  You  mean,  then,  that  an- 
other and  new  partnership  was  formed  on  the  date 
of  your  father's  death?  When  was  this  new  partner- 
ship you  are  speaking  about  formed? 

A.  That  was  formed  December  of  1942,  that  is 
H.  S.  Anderson  Co.,  that  is  what  I  called  the  new 
23artnership. 

Q.  To  refresh  your  recollection,  I  want  to  show 
you  Exhibit  13,  purchase  order  3836,  which  is  dated 
April  21,  1942. 

A.  This  was  during  the  period  we  were  negotiat- 
ing the  settlement  agi^eement,  at  which  time  I  as  a 
surA'iving  partner  was  operating  these  facilities. 

Q.  How  did  you  happen  or  how  did  this  purchase 
order  happen  to  be  issued  to  Anderson  Brothers 
Supply  Company  of  Nevada? 

A.  Because  we  had  notified  the  Basic  Magnesium 
officials  that  this  was  the  trade  style  that  was  being 
used  on  this  particular  project. 

Q.  Prior  to  that,  if  jou  will  look  through  Ex- 
hibit 13,  purchase  order  No.  1933  is  made  out  to 
Harold  S.  Anderson,  Jr. 

The  Court:  Is  there  only  one  purchase  order  in 
Exhibit  [78]  13  made  out  to  the  Anderson  Brothers 
Supply  Company  of  Nevada? 

Mr.  McHale:  No,  your  Honor,  there  are  others. 
I  en  n't  say  without  looking  at  the  exhibit. 

The  Court:     All  right.  Let's  go  ahead. 

Q.  (By  Mr.  McHale) :  When  did  your  other 
brother  come  back  from  the  Air  Force  to  join  the 
various  partnership  enterprises? 
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A.  He  came  back  from  overseas  in  1943,  early 
1943,  but  he  was  not  out  of  the  Army,  he  was  as- 
signed as  a  pilot  instructor  at  Palm  Springs  Air 
Base. 

Q.     That  was  your  brother  Jack? 

A.     John,  Jack,  that's  right. 

Q.  Did  your  brother  Robert  go  to  Nevada  with 
you  after  the  death  of  your  father? 

A.     Yes,  he  did. 

Q.    When  was  the  first  time? 

A.     I  would  say  early  in  1942. 

Q.     How  early,  approximately? 

A.  February.  I  made  regular  trips  there,  of 
course,  myself,  once  a  week,  commuting  to  the  jobs 
between  there  and  Alaska;  but  he  went  on  almost 
every  occasion  with  me  from  that  time  on  until  he 
was 

Q.  I  didn't  quite  get  the  ages  of  your  brothers. 
In  1941  how  old  was  your  brother  Bob? 

A.     He  was  221/2,  I  would  say,  just  22.  [79] 

Q.     And  your  brother  John? 

A.     A  year  and  a  half  older,  aproximately,  23^. 

Q.    And  you  were  26  at  that  time  ? 

A.     26I/2.  I  was  27  in  1942. 

Q.  The  new  partnership  agreement  which  is  Ex- 
hibit 3,  which  was  entered  into  on  December  23, 
1942,  states  that  Ethel  Hamilton  Anderson  contrib- 
utes $7500,  and  Gloria  S.  Anderson  $3750,  and  that 
Ethel  Hamilton  Anderson  should  have  a  share  of 
the  profits  of  7.5  per  cent,  and  Gloria  S.  Anderson 
3.75  per  cent,  and  that  H.  S.  Anderson,  Jr.,  should 
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have  42.5  per  cent,  John  Hardy  Anderson  25  per 
cent,  Eobert  W.  Anderson  21.25  per  cent  in  that 
partnership?  A.     That  is  correct. 

Q.  Were  the  shares  of  the  partners  in  the  assets 
of  the  business  to  be  the  same  as  their  share  in  the 
profits?  A.     Exactly  the  same. 

Q.  Would  the  same  be  true  as  to  the  Alaska 
partnership?  A.     Yes,  sir. 

Q.  All  of  the  various  contracts  that  were  in 
existence  in  both  the  Alaska  and  California  part- 
nerships, including  all  the  various  operations,  were 
terminable  at  the  will  of  the  other  party,  were  they 
not? 

A.  Yes,  on  30  days'  notice,  the  highest  being  60 
days,  and  one  or  two  of  the  contracts  on  48  hours 
notice,  particularly  those  with  the  Army.  [80] 

Q.  What  was  the  nature  of  your  establishment 
in  Los  Angeles,  that  is,  this  Alameda  warehouse 
establishment  that  you  spoke  of? 

A.  That  was  used  as  a  purchasing  office  and  an 
assembly  point  for  merchandise  that  was  shipped 
to  the  Nevada  operation. 

Q.  Was  it  used  in  connection  with  the  other 
operations  ? 

A.  Oh,  yes,  and  San  Luis  Obispo  and  all  the 
operations  that  worked  out  of  this  area. 

Q.  How  large  a  building  was  it,  in  general 
terms  ? 

A.  The  frontage  on  6th  Street  was  50  feet,  with 
another  50  feet  and  a  vacant  driveway  or  truck 
parking  area,  and  I  think  the  property  was  150  or 
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-60  feet  deep.   It  was  an  old  warehouse  building. 

Q.  Did  you  ship  all  your  supplies  through  Los 
Angeles,  or  w^as  there  local  buying  at  the  various 
places  ? 

A.  There  was  local  buying  at  the  various  opera- 
tions. 

Q.  Did  you  have  central  accounting  in  Los  An- 
geles ? 

A.  At  1063  Gayley  Avenue,  which  was  the  home 
office,  the  accounting  office. 

Q.  How  many  employees  were  there — Strike 
that. 

When  did  you  establish  this  Gayley  Avenue 
office?  A.     In  1941. 

Q.     And  when  did  you  establish  the  warehouse? 

A.  At  approximately  the  same  time.  The  ware- 
house was  [81]  used  as  a  purchasing  office. 

Q.  What  persons  did  j^ou  have  purchasing  ma- 
terials, aside  from  yourself  or  your  father? 

A.     A  purchasing  agent  named  Shawver. 

Q.     How  long  was  he  with  you? 

A.     Approximately  a  year,  a  year  and  a  half. 

Q.     What  period,  approximately? 

A.  From  about  the  middle  of  1941  until  the  end 
of  1942.  My  brother  Robert  Anderson  took  over 
Mr.  Shawver 's  duties  as  purchasing  agent  after  Mr. 
Shawver  left. 

Q.     Your  father  left  no  will,  is  that  correct  ? 

A.     That  is  correct. 

Mr.  McHale:  I  think  that  will  be  all.  Just  a 
moment. 


198  H.  S.  Anderson,  Jr.,  et  at. 

(Testimony  of  Harold  S.  Anderson,  Jr.) 

Q.  (By  Mr.  McHale)  :  Exhibit  16,  this  balance 
sheet  that  you  already  examined,  shows  the  pay- 
ables to  H.  S.  Anderson  and  J.  H.  Anderson  and 
R.  W.  Anderson.  A¥hen  the  profits  weren't  with- 
drawn from  the  business  how  would  you  show  it  on 
the  balance  sheet?  As  a  liability'? 

A.     As  owing  to  the  partners. 

Q.     So  liability  and  net  worth  would  be  the  same  ? 

A.  Not  necessarily.  The  profits  up  to  that  point 
— there  weren't  any  profits.  The  capital  that  had 
been  invested  was  tied  up  in  inventories  and  work- 
ing capital.  That  is  in  the  California  partnership. 
The  Alaska  partnership  had  shown  a  profit,  which 
w^as  the  source  of  the  capital  funds  and  [82]  the 
working  capital  for  the  California  partnership  at 
that  time. 

Q.  Who  were  the  partners  in  this  Anderson 
Brother  Supply  Company  of  Nevada,  partnership? 

A.  That  was  a  fictitious  trade  style,  as  I  have 
mentioned  earlier.  The  same  partners  in  that  com- 
pany were  the  partners  of  the  H.  S.  Anderson  Com- 
pany. 

Q.  At  that  time  wasn't  the  H.  S.  Anderson  Com- 
pany just  you? 

A.     Well,  that  is  true,  that  is  correct. 

Q.     This  was  a 

A.  I  was  a  sui-^dving  partner,  and  I  guess  I 
would  be  the  Anderson  Brothers  Supply  Company 
of  Nevada  at  that  time. 

Mr.  McHale:     That  is  all. 

The  Court:     I  Avant  to  ask  a  question  or  two. 
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You  made  the  settlement  agreement  on  December 
11,  1942? 

The  Witness:     Yes,  sir. 

The  Court :  And  that  agreement  recites  that  you 
paid  to  the  estate  the  $75,000? 

The  Witness:     That's  right. 

The  Court:  And  it  recites,  also,  that  you  and 
your  brothers  paid  to  the  estate  $50,000. 

The  Witness :     Yes. 

The  Court:  Now,  the  corporation,  the  H.  S.  An- 
derson Company,  formed  after  your  father's  death 
— strike  out  [83]  '^corporation" — the  partnership 
which  is  shown  by  the  exhibit  numbers  formed  after 
your  father's  death,  H.  S.  Anderson  Company, 
w^asn't  formed  by  agreement  until  December 
23rd,  '42? 

The  Witness:     That  is  correct. 

The  Court:  What  about  this  interim  in  there, 
between  December  11th  and  December  23rd?  You 
testified  the  money  was  paid  to  the  estate  on  De- 
cember 11th,  even  though  it  was  to  be  some  time 
later  that  the  agreements  were  confirmed.  Did  you 
personally  dig  up  the  $75,000  that  went  to  the 
estate  ? 

The  Witness:    No,  sir;  I  didn't  have  it. 

The  Court:     Where  did  it  come  from? 

The  Witness:     Through  bank  loans. 

The  Court:     Did  you  make  the  loans? 

The  Witness:  Yes,  I  did.  The  Security-First 
National  Bank,  the  head  office. 
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The  Court:  You  borro^Yed  the  $75,000,  then,  to 
pay  into  the  estate? 

The  Witness :  It  was  more  than  that  I  borrowed. 
The  borrowings  took  care  of  the  $75,000  and  other 
obligations  at  the  time. 

The  Court:  There  were  other  obligations,  I 
know,  but  I  am  interested  particularly  in  the  $75,- 
000. 

The  Witness :     Yes. 

The  Court :    You  signed  the  note  for  that  ? 

The  Witness:  Yes,  I  signed  the  notes  at  the 
Security  [84]  Bank. 

The  Court:  Did  anyone  else  sign  the  note  with 
you? 

The  Witness:  I  believe  my  brother,  Robert  An- 
derson, signed  the  note  with  me.  My  brother,  Jack, 
was  overseas.  In  other  words,  we  were  at  all  times 
negotiating  and  all  the  time  with  the  idea  that  we 
would  have  our  partnership  in  effect  if  and  when 
we  could  make  this  settlement  agreement  with  the 
estate. 

The  Court:  The  partnership  that  came  along 
that  was  formed  on  December  23,  1942,  then  claimed 
the  payment  of  that  $75,000? 

The  Witness:  That  is  right.  Each  of  the  part- 
ners had  taken  on  an  obligation. 

The  Court :  And  in  the  two  successive  years,  '42 
and  '43,  claimed  $37,500  of  it  in  each  year  as  a  de- 
duction ? 

The  Witness:     That  is  correct. 

The  Court:     How  did  you  get  the  transfer,  or 
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what  were  the  bookkeeping  transactions  between  the 
payment  of  the  $75,000  to  the  estate  by  you  on  De- 
cember 11th  and  the  claim  after  December  23rd,  '42, 
that  the  money  had  been  paid  by  the  partnership? 

The  Witness :  Because  it  was  set  up  on  the  books 
of  the  then  existing  partnership,  which  was  H.  S. 
Anderson. 

Mr.  Bennion:  If  your  Honor  please,  I  don't 
want  to  interrupt  this  testimony,  because  it  is  very 
material,  but  an  error  has  crept  in  here  which  I 
was  going  to  clarify,  [85]  and  that  is  I  was  going 
to  show  the  witness  this  bank  statement.  The  con- 
tract of  December  11th,  '42,  was  tiled  with  the  court 
for  approval,  and  I  want  to  call  the  witness'  atten- 
tion to  the  fact  that  that  approval,  which  is  Exhibit, 
I  believe  20  or  21,  was  dated  December  22nd,  if  I 
could  show  it  to  him,  fix  the  date  of  December  22nd 
as  the  time  for  the  hearing,  and  if  I  can  show  the 
witness  a  bank  statement  to  refresh  his  recollection, 
I  believe 

The  Court:  Yes.  I  may  have  led  him  off  into  a 
ditch  here  with  these  questions.  Show  him  the  bank 
statement. 

Mr.  Bennion:  Mr.  Anderson,  I  show  you  a  bank 
statement  of  Security-First  National  Bank,  Estate 
of  H.  S.  Anderson,  Deceased,  and  ask  you  to  give 
the  date  on  wliich  some  deposits  appear  there,  and 
to  explain  w^hat  they  mean? 

The  Witness:  AVell,  this  deposit  here,  of  course, 
is  the  result  of  one  of  the  bank  loans. 
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Mr.  Bennion :  When  you  say  a  deposit  here,  it  is 
what 

The  Court :  Now,  wait.  You  are  talking  about  the 
estate  account,  are  you? 

Mr.  Bennion:    Yes,  Estate  of  H.  S.  Anderson. 

The  Court:  And  the  witness  here  was  the  ad- 
ministrator'? 

Mr.  Bennion:     Yes. 

TheAYitness:     That's  right. 

The  Court:  So  the  account  shows  a  deposit  of 
$141,480.05  on  December  22nd,  '42.  Now,  was  that 
the  $75,000,  plus  some  [86]  of  the  other  matters 
called  for  in  that  contract? 

The  Witness:  Plus  $29,000,  I  think,  that  was 
used  to  clean  up  the  obligation  to  H.  S.  Anderson. 
And  seventy-five  for  the  purchase  of  the  prospective 
contracts  in  each  of  the  two  partnerships. 

The  Court:  There  is  a  figure  here  shown  as  a 
deposit  to  the  estate  account  of  $12,533.21  on  Oc- 
tober 30th,   '42. 

The  Witness:  That  is  this  figure  here  (indicat- 
ing). 

The  Court  (Continuing) :  Which  is  the  first 
pencil  figure.  Then  appears  the  one  hundred  forty- 
one  thousand  odd  dollars  deposit  we  talked  about 
on  December  22nd,  '42.  That  is  the  second  penciled 
figure. 

The  Witness:     That's  right. 

The  Court:  They  total  $154,013.26.  Subtracting 
from  that  $29,013.26  we  have  the  penciled  figure 
$125,000.  Therefore  the  $125,000  would  be  the  fifty 
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and  the  seventy-tive  thousand  dollars,  the  twenty- 
nine  thousand-dollar  figure  would  be  the  amount 
paid  to  your  father's  estate,  money  due  him? 

The  Witness:     That  is  correct. 

The  Court:  So  the  point  is  that  added  together 
and  totaling  one  hundred  fifty-four  thousand  some 
odd  dollars  they  equal  the  two  deposits  shown  on 
October  30th,  '42,  and  December  22nd,  '42.  I  think 
it  is  clear. 

The  Witness :     That  is  the  arithmetic.  [87] 

The  Court:  Therefore,  the  payment  made,  if  it 
was  made,  on  December  11th,  '42,  of  the  fifty  and 
seventy-five  thousand  dollars,  was  a  conditional  pay- 
ment, conditional  ui^on  the  matter  being  approved 
by  the  court  ? 

The  Witness :     That  is  correct. 

The  Court:  So  the  day  following  court  approval 
the  partnerships  were  formed? 

The  Witness:  I  would  say  that  is  true.  I  don't 
know  what  the  legal  aspects  are. 

The  Court :     Is  that  what  you  want  ? 

The  Witness:  Counsel  will  have  to  answer  that 
one.  I  am  not  a  lawyer. 

Mr.  Bennion:  Is  it  your  recollection  that  this 
borrowing  from  the  bank  was  made  after  the  court 
had  approved  the  contract,  rather  than  on  the  day 
the  contract  was  signed? 

The  Witness:  I  couldn't  answer  that.  I  don't 
remember  without  studying  it  further.  December 
was  the  month  that  all  these  things  happened. 
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Mr.  Bennion :  Who  borrowed  the  money,  Mr.  An- 
derson— you,  personally,  or  the  partnership? 

The  Witness:  I  just  told  the  court  that  my 
brother,  Robert,  and  I  signed  the  note,  cosigned  the 
note  at  the  bank. 

The  Court:  Well,  you  might  have  cosigned  the 
note,  but  do  you  recall  whether  the  note  was  also 
signed  on  behalf  of  the  partnership?  [88] 

The  Witness:    Judge,  I  can't  remember  offhand. 

The  Court :  Well,  I  don 't  know^  that  there  is  any 
particular  materiality  in  this  matter. 

Do  you  think  there  is,  Mr.  McHale? 

Mr.  McHale:    I  don't  believe  so,  your  Honor. 

The  Court:  If  the  court  approved  the  compro- 
mise on  the  22nd,  and  the  partnership  was  formed 
on  the  23rd,  and  we  see  the  major  portion  of  the 
money  deposited  in  the  estate  account  on  the  22nd, 
even  if  the  money  was  borrowed  on  the  signature 
of  H.  S.  and  Robert,  the  only  loose  end  would  be 
the  brother  in  the  Air  Corps,  and  I  wouldn't  im- 
agine that  w^ould  present  any  problem. 

Mr.  McHale:  The  terms  of  the  agreement,  your 
Honor,  I  think,  provide  who  purchased  what,  and 
the  terms  of  the  agreement  are  very  clear,  as  far 
as  the  California  partnership,  that  the  surviving 
partner  bought  out  the  interest  of  the  deceased 
partner. 

The  Court:  We  will  have  to  continue  tomorrow 
morning,  won't  we?  I  don't  want  to  go  past  4:30 
tonight,  and  we  can't  close  up  here  in  fifteen  min- 
utes. 
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Mr.  McHale :  Is  your  Honor  going  to  take  a  re- 
cess now? 

The  Court :  Yes,  I  will  take  a  recess  at  this  time 
until  10:00  o'clock  tomorrow  morning. 

(Whereupon  at  4:15  o'clock  p.m.  Thursday, 
January  28,  1954,  an  adjournment  was  taken 
until  10:00  a.m.,  Friday,  January  29,  [89] 
1954.) 

Friday,  January  29,   1954—10:00  A.M. 

The  Clerk:  No.  12044-C  Civil,  et  seq.,  Anderson 
V.  United  States,  further  trial. 

Mr.  Bennion:  Shall  we  have  Mr.  Anderson  re- 
sumed the  stand,  your  Honor  ? 

The  Court:    Yes,  sir. 

H.  S.  ANDERSON,  JR. 
called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiffs, having  been  previously  sworn,  resumed  the 
stand  and  testified  further  as  follows : 

Mr.  Bennion:  If  your  Honor  please,  last  eve- 
ning we  were  in  a  little  difficulty  here  about  the 
actual  mechanics  of  the  payment  of  these  sums  to 
the  estate  of  the  decedent,  and  I  believe  we  are  in 
position  this  morning  to  clarify  the  matter. 

Redirect  Examination 
By  Mr.  Bennion : 

Q.  Mr.  Anderson,  last  night,  you  testified  regard- 
ing borrowing  some  money  from  a  bank.  Were  you 
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able  last  night  to  locate  in  your  files  any  documents 

connected  with  that  borrowing? 

A.  Yes,  I  was.  I  went  to  my  office  last  night,  and 
I  have  with  me  this  morning  a  true  copy  of  a  note 
in  the  amount  [91]  of  $200,000,  dated  December  22, 
1942,  payable  to  the  Security-First  National  Bank 
of  Los  Angeles. 

This  note  is  signed  on  behalf  of  the  three  partner- 
ships, or  the  two  partnerships,  I  should  say,  H.  S. 
Anderson  Co.,  Anderson  Brothers  Supply  Company 
of  Alaska,  and  for  the  Anderson  Brothers  Supply 
Company  of  Nevada.  The  reason  I  say  "for"  is  the 
Anderson  Brothers  Supply  Company  was  a  fictitious 
trade  style  of  H.  S.  Anderson  Comj^any.  This  note 
is  signed  by  H.  S.  Anderson,  Jr.,  a  partner,  and 
by  R.  W.  Anderson,  a  partner. 

Q.  Does  that  show  that  those  two  signatures  are 
as  partners  of  H.  S.  Anderson  Co.? 

A.     Under  the  signing  line? 

Q.    Yes.  A.     It  just  has  the  names. 

The  Court :    Can  this  note  be  offered  in  evidence  ? 

Mr.  Bennion:  Yes,  if  your  Honor  please,  we 
w^ould  like  to  offer  the  note  in  evidence. 

The  Court:  You  may  withdraw  it  by  the  filing 
of  a  photostat. 

The  Witness :  This  is  not  the  original  note.  That 
I  cannot  locate.  I  don't  know  what  has  happened 
to  it.  Some  12  years  have  elapsed  since  that  hap- 
l^ened, 

Mr.  Bennion:  The  writing  on  the  note  in  ink,  is 
that  your  handwriting  ?  [92] 
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The  Witness:  That  is  my  handwriting  at  that 
time.  That  note  was  signed,  as  you  can  see,  Decem- 
ber 16,  1942. 

Mr.  McHale:  Is  this  your  retained  copy  of  a 
note  that  you  delivered  to  the  Security-First  Na- 
tional Bank? 

The  Witness:     It  is. 

Mr.  McHale:  Was  it  signed  by  the  various  per- 
sons whose  names  are  typewritten  on  it? 

The  Witness:     Yes,  sir. 

The  Court:  The  Government  is  going  to  make 
no  objection? 

Mr.  McHale:     No  objection. 

The  Court:  Apparently  it  would  be  an  office 
copy  ke]3t  in  the  regular  course  of  business. 

The  Witness :     Yes. 

Mr.  McHale :     Yes. 

The  Court :  The  note  will  be  received  in  evidence 
as  Plaintiff's  Exhibit  No.  22. 

Q.  (By  Mr.  Bennion) :  Did  you  find  another 
document  last  night? 

A.  I  have  a  document  which  is  a  General  Con- 
tinuing Guaranty  foiTn,  which  is  a  true  copy. 

Q.     What  is  the  date  on  that  document? 

A.  The  date  on  this  document  is  December  16, 
1942. 

The  Court:  For  the  purposes  of  this  discussion 
we  will  mark  this  Exhibit  23  for  identification.  Go 
ahead.  Signed  December  16th [93] 

The  Witness:  1942,  by  Cynthia  Beal,  Attorney 
in  Fact,  for  J.  H.  Anderson,  by  H.  S.  Anderson,  Jr., 
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R.  W.  Anderson,  Gloria  S.  Anderson,  and  Ethel 
H.  Anderson,  for  the  partnerships  Anderson 
Brothers  Supply  Company  of  Alaska,  and  H.  S. 
Anderson  Company,  and  Anderson  Brothers  Supply 
Company  of  Nevada. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  23,  for  identification.) 

Q.  (By  Mr.  Bennion) :  Does  that  guarantee 
indicate  that  it  is  in  connection  with  any  particular 
borrowing  % 

A.  It  indicates  it  is  in  connection  with  the  bor- 
rowing of  $200,000. 

Q.  There  are  the  words,  "Signed  Dec.  16,  1942, 
H.S.A.,  Jr.,"  in  ink. 

A.  That  is  my  notation  in  my  handwriting  at 
that  date. 

Mr.  Bennion:  If  your  Honor  please,  we  would 
like  to  offer  this  in  evidence  as  Plaintiff's  Ex- 
hibit 23. 

The  Court:  Received  in  evidence  as  Plaintiff's 
Exhibit  23.  Let  me  look  at  it  a  minute. 

(The  document,  marked  Plaintiff's  Exhibit 
23,  for  identification,  was  received  in  evidence.) 

The  Court:  J.  H.  Anderson  was  your  brother 
who  was  in  the  Service? 

The  Witness:     That  is  correct. 

The  Court:     Who  is  Cynthia  Beal?  [94] 

The  Witness :  That  is  J.  H.  Anderson,  Jr.  's,  and 
my  mother,  and  Robert's  mother,  who  was  acting 
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as  Jack's  attorney  in  fact  when  he  was  overseas. 

The  Court:  You  knew  of  your  own  knowledge 
that  before  he  went  overseas  he  had  given  Cynthia 
Beal  a  power  of  attorney  to  act  in  his  behalf? 

The  Witness:     Yes. 

The  Court:  And  Gloria  S.  Anderson  is  your 
wife  ? 

The  Witness:     Robert's  wife. 

The  Court :     And  Ethel  is  your  wife  ? 

The  Witness :     My  wife. 

The  Court :  So  that  the  signatures  on  Exhibit  23 
in  total  constitute  the  signatures  of  all  the  persons 
who  were  partners  in  the  new  partnership,  H.  S. 
Anderson  Co.,  and  the  new  partnership,  Anderson 
Brothers  of  Alaska? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Bennion)  :  Mr.  Anderson,  I  show 
you  Exhibit  2,  which  is  the  agreement  dated  De- 
cember 11,  1942,  and  call  your  attention  to  the  fact 
that  on  the  last  page  the  signature  has  the  typewrit- 
ten name,  "John  Hardy  Anderson,  by,"  and  then 
the  signature  Cynthia  Beal  as  attorney  in  fact;  I 
also  call  your  attention  to  Exhibit  3,  page  4,  and 
I  will  ask  you  whether  she  signed  in  the  same  man- 
ner in  behalf  of  John  Hardy  Anderson,  Cynthia 
Beal,  Attorney  in  Fact,  under  all  of  these  exhibits, 
Exhibits  3,  4,  5  and  6.  [95] 

A.    Yes,  she  did. 

The  Court:    That  is  your  mother's  signature? 

The  Witness:    That  is  my  mother's  signature. 

Q.     (By  Mr.  Bennion)  :    Cynthia  Beal  was  your 
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mother,  was  she?  A.     That  is  correct. 

Q.     And  also  John's  mother? 

A.     John's  mother. 

The  Court:     And  Robert's  mother? 

The  Witness:     And  Robert's  mother. 

Q.  (By  Mr.  Bennion) :  Exhibits  3,  4,  5  and  6 
are  dated  December  23,  1942,  \Yhich  is  one  day  after 
the  court  approval  of  the  agreement  of  December  11, 
1942;  I  will  ask  you  whether  or  not  the  terms  of 
these  exhibits  3  through  6  had  been  agreed  upon 
between  the  parties  who  signed  it  at  a  date  prior  to 
December  23,  1942  ?  A.     Yes,  they  had. 

Q.     When  had  they  been  agreed  upon? 

A.  These  agreements — the  terms  of  these  agree- 
ments had  been  agreed  on  at  least  four  months,  I 
would  say,  prior  to  the  signing,  during  the  negotiat- 
ing period  which  culminated  in  the  signing  of  the 
settlement  agreement  of  December  11,  1942.  Before 
my  brother.  Jack,  went  overseas  he  had  attended  the 
funeral  of  my  father  in  December  of  1941,  he  had 
come  down  from  Sacramento,  from  Mather  Field 
where  he  was  finishing  his  [96]  flying  training,  and 
at  that  time  my  brother,  Robert,  was  available,  my 
brother.  Jack,  was  available,  my  mother  was  avail- 
able, Mrs.  Cynthia  Beal,  and  we  had  discussed  our 
partnership  and  the  pros  and  cons  of  forming  a 
new  partnership  and  carrying  on  in  this  subsistence 
business,  and  we  had  agreed  in  subsequent  months 
prior  to  December  11th  that  these  agreements  were 
agreed  upon  prior  to  December  11th,  the  terms  of 
the  agi*eements. 
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Q.  That  was  prior  to  the  time  that  you  signed 
the  agreement  to  pay  $75,000  to  the  estate? 

A.     That  is  correct. 

Q.  It  was  understood,  then,  that  these  other 
partners  would  bear  their  share  of  that  obligation'? 

A.    Yes,  sir. 

Q.  Otherwise  you  would  not  have  signed  that 
obligation  ? 

A.  I  couldn't  have  afforded  to  myself.  I  would 
not  have  signed  it. 

Q.  Mr.  Anderson,  were  you  able  to  locate  a  copy 
of  the  voucher  regarding  the  $141,000  deposit,  which 
was  testified  about  yesterday  evening? 

A.  Yes,  I  have  that  voucher  dated  December  21, 
1942,  in  the  amount  of  $141,480.05,  made  payable 
to  H.  S.  Anderson,  Jr.,  administrator  of  Estate  of 
H.  S.  Anderson,  deceased. 

Mr.  Bennion:  If  your  Honor  please,  may  we 
mark  this? 

The  Court:  This  will  be  marked  24,  for  identi- 
fication. [97] 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  24,  for  identification.) 

Q.  (By  Mr.  Bennion)  :  Was  this  voucher  a 
copy  of  a  check?  Was  the  top  part  of  this  voucher 
a  copy  of  the  check  that  was  drawn  to  the  estate  ? 

A.  That  is  correct.  In  our  system  of  bookkeep- 
ing we  use  the  voucher  system;  the  original  of  this 
voucher  is  the  actual  check  itself,  showing  the  dis- 
tribution and  the  detail  on  the  original  copy,  which 
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is  the  check  itself,  and  then  there  is  a  second  copy 
which  is  an  office  copy,  and  the  third  copy  which 
is  this  yellow  copy,  which  is  the  triplicate  copy.  It 
represents  a  true  copy  of  the  check  itself. 

Q.     Whose  check  is  it? 

A.  That  is  the  check  of  H.  S.  Anderson  Co., 
H.  S.  Anderson  Company,  which  company  was  the 
new  partnership. 

Mr.  Bennion:  If  your  Honor  please,  I  would 
like  to  offer  as  Exhibit  24  the  document  marked 
for  identification. 

The  Court:  It  will  be  received  in  evidence  as 
Exhibit  24. 

It  is  a  minor  matter,  but  I  am  just  trying  to 
figure  out  this  $12,000  item,  how  this  worked  in.  Let 
me  see.  You  were  drawing  a  check  on  the  H.  S. 
Anderson  Company  account? 

The  Witness:     Yes,  sir. 

The  Court:     To  the  estate? 

The  Witness:     That  is  correct.  [98] 

The  Court:  And  you  were  the  executor  or  ad- 
ministrator of  the  estate? 

The  Witness:     Yes,  sir. 

The  Court:  Now,  the  item  says,  "Less  Balance 
in  Administrator  Account."  We  know  from  the 
figures  that  that  $12,000  was  used  to  make  the  total 
$154,000.  I  am  trying  to  figure  out  how  that  was 
used. 

The  Witness :  Well,  I  would  say  there  were  other 
moneys  in  this  estate  account,  in  this  administrator 
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account,  which  were  being  used  to  pay  other  estate 

bills,  by  me  as  the  administrator. 

Q.  (By  Mr.  Bennion) :  Do  you  recall  where  the 
$12,000  would  have  come  from  ? 

A.     I  can't  just  offhand,  no,  sir. 

The  Court:  Did  you  have  fees  coming  as  ad- 
ministrator or  executor  of  the  estate  ? 

The  Witness:  No,  sir,  Ti  waived  all  fees.  I  had 
no  fees  in  connection  with  the  estate. 

The  Court:  It  would  look  offhand — this  probably 
isn't  the  answer,  because  your  books  would  be  prop- 
erly kept,  but  it  would  look  offhand  as  if  you  had 
used  estate  money  to  the  extent  of  $12,000  to  pay 
the  three  obligations  listed. 

The  Witness :  Judge,  I  am  sure  that  was  not  the 
case,  but  I  can't  tell  you  for  sure. 

The  Court:  I  don't  think  it  was  the  case,  [99] 
either. 

The  Witness:  I  think  I  would  have  been  remiss 
in  my  duty  as  administrator  and  would  have  been 
called  on  very  quickly. 

The  Court:  Unless  there  was  in  the  adminis- 
trator account  $12,000  that  by  some  accounting  pro- 
cedure belonged  to  you.  I  wonder  if  the  fact  that 
that  $12,000  was  previously  deposited  to  the  estate 
accounts  helps  us  in  any  way? 

The  Witness :  I  would  say  it  was  money  advanced 
for  the  payment  of  estate  bills  that  had  to  be  paid. 

The  Court:  In  other  words,  if  I  remember  the 
ledger  sheet  from  the  estate  account,  the  estate  bank 
account,  which  we  read  yesterday,  it  showed  that 


214  H.  S.  Anderson,  Jr.,  et  at. 

(Testimony  of  Harold  S.  Anderson,  Jr.) 

$12,000  item  as  having  been  deposited  to  the  estate 

account  some  days  before,  before  December  22nd  ? 

The  Witness :  Yes,  sir ;  as  I  recall  it  was.  I  have 
that  bank  statement  with  me. 

The  Court:  What  was  the  account  yesterday?  I 
don't  know  whether  we  sufficiently  identified  it.  It 
was  the  account  of  the  estate  of  H.  S.  Anderson? 

Mr.  Bennion :  It  was  the  bank  statement  of  H.  S. 
Anderson's  estate. 

The  Court:  It  was  the  account  of  which  he  was 
the  administrator? 

Mr.  Bennion:     Administrator. 

The  Witness:     Administrator,  yes.  [100] 

The  Court:  It  was  the  account  that  you  were 
carrying  on? 

The  Witness :  Excuse  me.  Judge.  The  bank  state- 
ment is  in  the  ledger  there,  right  in  front  of  you. 

The  Court :     Let  me  see  that. 

(Documents  handed  to  the  court  and  witness.) 

The  Court :  The  account  is  entitled  H.  S.  Ander- 
son, Jr.,  special  administrator  of  the  estate  of  H.  S. 
Anderson,  deceased. 

The  Witness:  This  account  was  later  changed, 
Judge,  to  administrator. 

The  Court:     It  started  out  as  special? 

The  Witness:  That  is  correct.  I  think  that  is 
what  happened. 

The  Court:  At  the  time  of  the  transactions  in 
December  of  '42,  the  account  was  H.  S.  Anderson, 
Jr.,  administrator  of  the  estate  of  H.  S.  Anderson, 
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deceased,  it  was  an  account  in  the  Security-First 
National  Bank,  and  there  was  a  deposit  to  the  ac- 
count on  October  30,  1942,  of  the  $12,000  item  we 
are  talking  about  shown  on  Exhibit  24,  namely, 
$12,533.21.  Another  interesting  thing,  this  may  solve 
it,  this  may  have  been  w^hen  your  account  was 
changed  from  special  administrator  to  administra- 
tor, and  the  bank  instead  of  merely  changing  the 
name  of  the  account  probably  opened  up  a  new  ac- 
count. You  will  notice  that  this  deposit  of  $12,533.21 
shows  no  balance  [101]  at  the  time  it  was  made.  So 
that  it  was  apparently  the  first  deposit  in  the  ac- 
count, and  therefore  was  a  sum  of  money  that  came 
from  somewhere  deposited  to  your  account  as  ad- 
ministrator of  your  father's  estate.  It  shows  no 
prior  balance.  Let's  see  if  we  find  any  other  sheet 
that  shows  general.  This  is  all  special  here. 

The  Witness:  Frankly,  it  is  very  vague  in  my 
mind  after  all  these  }■  ears  that  have  gone  by. 

The  Court:  On  December  31st,  '42,  the  sheet  we 
were  looking  at,  which  says,  "Administrator  of  the 
Estate,"  w^ound  up  with  a  balance  of  $116,000  and 
some  odd  cents  on  December  31st,  '42,  and  it  is 
carried  over  in  the  same  amount  on  another  sheet 
called  "Special  Administrator";  could  the  $12,000 
have  been  the  opening  of  the  account?  Are  there 
any  other  sheets  in  '42 '?  There  don't  seem  to  be. 

Mr.  Bennion:  I  don't  know  whether  this  is  a 
pertinent  observation,  but  we  could  probably  trace 
the  $12,000,  but  I  think  it  has  always  been  my  un- 
derstanding that  this  partnership  had  paid  moneys 
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into  the  estate,  because  that  was  the  only  source 
of  moneys  for  the  Avidow,  or  for  a  number  of  other 
reasons,  to  pay  expenses  with,  and  that  he  properly 
took  credit  for  the  $12,000  which  had  theretofore 
been  put  into  the  estate. 

The  Court :  I  think  we  can  do  this,  for  the  pur- 
pose of  the  record,  and  see  what  you  think,  Mr. 
McHale :  The  essential  questions  in  this  case  do  not 
turn  around  this  $12,000  item.  [102]  The  matters 
of  the  settlement  of  the  administrator's  accounts 
were  matters  for  the  Probate  Court.  The  law  pre- 
sumes that  the  law  has  been  obeyed  and  that  trans- 
actions were  lawfully  and  regularly  carried  on,  and 
I  think  we  could  presume  that  this  $12,000  deposited 
to  the  estate  account  was  money  which  came  from 
sources  outside  of  the  estate,  either  H.  S.  Anderson 
or  H.  S.  Anderson  and  his  brothers.  Don't  you 
think  that  would  follow*? 

Mr.  McHalo :  I  don't  think  that  is  an  issue  in  the 
case,  your  Honor,  anyway.  There  is  no  question  that 
they  raised  this  money  by  borrowing. 

The  Court:     All  right. 

Mr.  McHale :  There  are  a  lot  of  things  that  flow 
from  this  whole  situation.  For  instance,  Harold, 
Jr.,  and  John  and  Robert  were  all  heirs  of  the  estate, 
and  out  of  this  $75,000,  for  instance,  they  were  en- 
titled, I  think,  to  $37,500,  which  just  flows  as  a 
matter  of  fact. 

The  Couii: :  Which  doesn  't  have  much  to  do  with 
the  issues  of  the  case,  though,  does  it? 
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Mr.  McHale :    I  think  it  might ;  it  might. 

The  Court:     All  right.  Proceed. 

Q.  (By  Mr.  Bennion) :  Mr.  Anderson,  some 
questions  were  directed  to  you  yesterday  by  counsel, 
Mr.  McHale,  regarding  your  manager  in  Alaska, 
Mr.  Rather?  A.     Mr.  Rather,  yes.  [103] 

Q.  In  the  conduct  of  your  business  did  you 
maintain  supervision  over  the  managers  ? 

A.     Very  definitely. 

Q.  Would  you  explain  to  the  court  how  you 
maintained  such  supervision? 

A.  Mr.  Rather  was  the  project  manager  in 
Alaska ;  we  maintained  a  Seattle  office  in  the  Smith 
Tower  Building  where  we  maintained  a  purchasing 
agent  and  a  personnel  man,  a  man  by  the  name  of 
Joe  Harnish.  I  would  make  trips  to  Seattle  on  a 
regular  basis,  and  also  on  a  regular  basis  to  Alaska. 
I  would  be  in  constant  communication  by  telephone 
to  Seattle,  and  by  radio  telephone  to  the  job  at 
Anchorage.  And  our  system  of  accounting  provided 
for  daily  cash  reports,  daily  force  reports,  and  sev- 
eral other  types  of  reports  from  the  job  each  day, 
operating  reports,  from  which  I  could  always  get 
a  very  good  idea  of  what  was  going  on  saleswise 
and  businesswise  on  the  job.  As  a  matter  of  fact, 
after  about,  I  would  say,  approximately  10  months 
after  my  father  died  these  reports  and  other  reports 
that  I  had  heard  coming  down  from  Alaska  led  me 
to  believe  that  something  was  a  little  haywire  with 
Mr.  Bather's  oi^erations,  so  I  sent  a  Mr.  Ohl,  Alfred 
Ohl,  who  was  an  employee  of  H.  S.  Anderson  Com- 
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pany,  and  a  trained  public  accountant,  to  Alaska  to 
make  an  examination  of  the  books,  which  he  did  in 
1943,  and  the  findings  from  Mr.  Ohl's  audit  and 
examination  proved  beyond  a  doubt  that  we  must 
replace  [104]  Mr.  Rather,  which  we  did  in  1944, 
early  1944. 

Q.    Was  that  because  of  shortages'? 

A.  That  was  because  of  shortages,  and  his  taking 
certain  liberties  with  partnership  funds. 

Q.  A¥hen  you  say  that  you  were  in  constant 
touch  or  contact  with  him,  how  often,  for  example, 
would  you  telephone  ? 

A.  I  would  say  I  averaged  a  call  a  week  to 
Alaska,  and  perhaps  a  couple  or  three  calls  a  week 
to  Seattle  by  telephone. 

Q.    What  was  carried  on  at  Seattle,  did  you  say? 

A.  The  purchasing  and  hiring  and  the  personnel 
work  for  the  Alaska  job.  All  merchandise  was  pur- 
chased at  Seattle,  and  all  help  was  hired  at  Seattle 
and  Los  Angeles,  we  hired  help  in  our  local  office 
here,  also. 

I  might  add  one  further  point.  I  used  to  travel 
to  Alaska  via  Air  Transport  Command  on  an  Army 
pass. 

Q.  Was  that  because  you  were  working  on  the 
Army  Air  Base  ? 

A.  Because  w^e  were  working  for  the  Govern- 
ment, had  a  Grovernment  contract  for  the  Army. 

Mr.  Bennion :    I  think  that  is  all,  your  Honor. 

May  I  just  ask  this  to  clear  up  the  record? 

Q.     (By  Mr.  Bennion)  :    Mr.  Anderson,  any  testi- 
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mony  or  statements  yesterdays  regarding  payment, 
other  than  as  reflected  by  these  documents  intro- 
duced this  morning,  would  you  say  it  [105]  was 
erroneous  ? 

A.  I  would  say  so.  I  think  I  qualified  myself 
yesterday  by  saying  *' Approximately"  and  "To  my 
best  recollection." 

Q.  Were  you  speaking  from  recollection  yester- 
day? 

A.  Yes.  But  the  documents  today  show  the  exact 
dates  that  I  referred  to  yesterday.  I  said  December, 
generally,  yesterday,  but  these  documents  give  the 
exact  dates  today  in  December  of  1942. 

Mr.  Bennion:     That  is  all. 

Recross-Examination 
By  Mr.  McHale: 

Q.  When  your  father  died,  Mr.  Anderson,  did 
you  have  any  idea  at  that  time  of  the  value  of  the 
equipment  on  hand  in  the  Anderson  projects,  the 
California  partnership  ? 

A.  Yes,  the  balance  sheet  reflected  certain  equip- 
ment. 

Q.  Did  that  balance  sheet  reflect  the  actual  value 
or  just  the  book  value  as  it  had  been  written  off? 

A.  I  would  say  that  value  represented  the  de- 
preciated value. 

Q.  You  are  aware  that  revenue  agents  adjusted 
that  depreciation  at  the  end  of  1942,  are  you  not  ? 

A.    Yes,  sir. 
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Q.  And  increased  the  value  considerably  of  the 
assets?  A.     Yes,  sir.  [106] 

Q.  As  reflected  by  Defendant's  Exhibit  A,  re- 
flecting a  change  in  equipment  of  $103,000  writing 
up,  and  an  increase  in  depreciation  reserve  of  $55,- 
000,  increasing  considerably  the  value  of  the  assets 
in  the  business,  you  are  aware  of  that,  are  you  not  ? 

A.     Yes,  from  this  report  I  am,  yes,  sir. 

Q.  You  are  also  aware,  are  you  not,  that  the 
State  of  California  placed  a  value  on  your  father's 
interest  in  the  partnership  at  $75,000  in  the  Cali- 
fornia partnership?  A.     I  don't  recall. 

Q.  I  am  going  to  show  you  a  certified  copy  of 
the  inventory  and  appraisement  signed  by  you  and 
filed  in  the  estate  of  your  father,  sho\^ing  a  value 
of  his  interest  of  $75,000.  Do  you  recall  that? 

A.     Yes,  I  signed  it. 

Q.  And  also  a  value  of  the  Anderson  Brothers 
Supply  Company  of  Alaska  of  $50,000? 

A.     Yes,  sir. 

The  Court:     What  was  it  appraised  at? 

Mr.  McHale :  That  is  the  appraised  value.  I  will 
offer 

The  Court :     Let  me  look  at  that. 

(Document  handed  to  the  court.) 

Mr.  Bennion:  Mr.  McHale,  are  not  those  the 
same  values  that  appear  on  the  estate  tax  return? 

Mr.  McHale :  I  believe  they  are.  I  have  forgotten 
now.  [107] 

The  Court:     This  document  that  counsel  is  re- 


vs.  United  States  of  America  221 

(Testimony  of  Harold  S.  Anderson,  Jr.) 
ferring  to  is  a  photostat  of  the  inventory  and  ap- 
praisement in  the  estate  of  H.  S.  Anderson,  de- 
ceased, No.  210180,  probate  matter  in  the  Snperior 
Couii:.  of  the  State  of  California,  Los  Angeles 
Count}',  and  when  these  appraisements  are  made 
out,  inventory  and  appraisements  are  made  out,  the 
items  are  typed  in,  and  ordinarily  the  amounts  are 
left  blank,  and  then  the  appraiser  comes  along  and 
fills  in  the  amounts  and  makes  the  appraisal. 

Mr.  McHale:  I  think  in  this  file,  your  Honor, 
there  is  a  later  appraisal. 

The  Court :  So  that  I  would — well,  this  is  a  copy 
of  the  official  appraisal  signed  by  William  Daggett, 
Jr.,  the  appraiser,  so  I  would  assume  that  the  docu- 
ment was  handed  to  the  appraiser  with  the  amounts 
blank  and  the  appraiser  filled  in  the  amounts.  That 
is  the  ordinary  practice  in  probate  matters.  Does 
that  make  any  difference  to  you"? 

Mr.  McHale :  No.  I  just  want  to  show  the  value 
that  Mr.  Anderson  as  administrator  accepted  in  the 
probate  proceedings. 

The  Court:  He  doesn't  accept  anything.  He  has 
nothing  to  do  with  it. 

Mr.  McHale :    He  could  contest  those  matters. 

The  Court :  What  probative  weight  this  has  I  am 
not  sure.  If  you  mean  this  as  an  admission  by 
Harold  Anderson  that  these  interests  were  worth 
that  amount  of  money,  I  don't  think  it  is  an  admis- 
sion, although  I  am  not  prepared  to  say  what  [108] 
difference  it  makes,  because  Exhibit  2  shows  that 
they  paid  that  amount  of  money.  However,  I  am 
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familiar  with  probate  practice  and  probate  matters, 
and  with  the  exception  of  items  such  as  a  bond  that 
has  a  fixed  value,  or  a  promissory  note  with  a  cer- 
tain amount  due  on  it,  those  amounts  might  be  car- 
ried over  in  the  right-hand  column  when  the  docu- 
ment was  handed  to  the  appraiser,  and  he  might 
accept  the  amounts  you  put  in,  but  ordinarily  you 
hand  these  to  the  appraiser  in  blank  and  he  ap- 
praises the  property  and  he  makes  his  certificate, 
"I,  the  Undersigned,  hereby  appraise  the  estate," 
and  ordinarily  he  sends  it  back  to  the  attorney  and 
the  attorney  pays  his  fee  and  files  it. 

But  it  certainly  is  not  an  admission  by  the  ad- 
ministrator who  certifiies  as  to  values. 

You  notice  the  cei'tificate  says,  ''H.  S.  Anderson, 
Administrator,  being  duly  sworn,  says  that  the  fol- 
lowing inventory  contains  a  true  statement  of  all 
the  assets  of  the  estate  which  have  come  to  his 
knowledge." 

He  doesn't  state  that  these  are  the  values.  Because 
actually  that  certificate  which  I  have  just  read,  and 
which  precedes  the  inventory,  must  be  filed  and 
sworn  to  before  the  appraiser  ever  appraises.  So 
H.  S.  Anderson,  Jr.,  signed  that  certificate  on  April 
14,  1942,  the  appraiser  made  his  certificate  on  De- 
cember 4,  1942. 

Mr.  McHale:  Well,  I  offer  it  for  the  purpose  of 
showing  [109]  that  he  does  set  up  an  interest  in  the 
partnership. 

The  Court:  We  have  read  it  into  the  record.  Do 
you  want  anything  more? 
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Mr.  McHale :  I  think  if  you  mark  the  entire  file 
for  identification  I  will  wait  until  it  is  my  case. 

The  Court:  The  probate  photostatic  file  will  be 
marked 

The  Clerk:  Defendant's  Exhibit  B  for  identifi- 
cation. 

You  might  pick  out  what  parts  you  want,  or  all 
of  it,  at  that  time. 

Mr.  McHale :     Thank  you. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  B,  for  identification.) 

The  Court:  What  we  have  been  talking  about  is 
the  Inventory  and  Appraisement  contained  in  Ex- 
hibit B,  for  identification. 

Mr.  Bennion:  Could  I  have  counsel  state  again 
the  purpose  of  putting  that  in? 

Mr.  McHale :  Well,  I  am  not  offering  it  at  this 
time. 

Mr.  Bennion:  Could  I  have  the  reporter  repeat 
that,  the  purpose? 

The  Court:  I  can  tell  you  what  it  was  without 
looking  for  it. 

After  we  discussed  it  he  said:  Then  I  offer  it  as 
an  admission  on  the  part  of  H.  S.  Anderson,  Jr., 
that  there  was  inventoried  an  interest  in  the  part- 
nership. [110] 

Was  that  your  statement? 

Mr.  McHale :     Yes. 

That  is  all. 

Mr.  Bennion:    Plaintiff  rests,  vour  Honor. 
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The  Court:    Are  you  through  with  this  witness? 

Mr.  McHale:     Yes,  your  Honor. 

The  Court:    I  want  to  ask  a  couple  of  questions. 

Mr.  Bennion:     Fine,  your  Honor. 

The  Couii::  This  Exhibit  2  in  evidence,  which 
was  what  we  will  call  the  settlement  agreement, 
dated  December  11,  1942,  paragraph  6,  you  will  note 
it  says,  ''H.  S.  Anderson,  Jr.,  as  surviving  partner 
of  The  California  partnership,  in  full  satisfaction 
and  discharge  of  all  claims  of  the  estate  of  H.  S. 
Anderson,  deceased,  and  of  the  heirs  of  H.  S.  An- 
derson, deceased,  for  and  on  account  of  the  interest 
of  said  H.  S.  Anderson  in  his  lifetime  and  that  his 
estate  has  acquired  since  his  death  in  and  to  the 
California  partnership,  hereby  agrees  to  pay  into 
the  estate  of  H.  S.  Anderson,  deceased,  the  follow- 
ing sums  of  money: 

"  (a)     The  sum  of  $75,000  *  *  *" 

You  will  note,  in  substance  it  says  H.  S.  Ander- 
son, Jr.,  agrees  to  pay  $75,000. 

When  you  signed  this  agreement,  was  it  your  in- 
tention that  you  were  paying  that  money  on  your 
own  behalf,  or  that  you  were  paying  that  money 
on  behalf  of  your  two  brothers  and  the  [111]  wives 
of  yourself  and  Robert  Anderson  % 

The  Witness :  It  was  definitely  my  understanding 
that  I  was  paying  the  money  out  for  the  partners. 

The  Court:  Meaning  the  three  brothers  and  the 
two  wives? 

The  Witness:     Yes,  three  brothers  and  the  two 
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wives,  which  was  the  limited  partnership  which  we 

had  agreed  on  prior  to  the  signing  of  this  settlement 

agreement. 

The  Court:  Similarly  in  8,  paragraph  8  of  Ex- 
hibit 2,  where  it  says,  "H.  S.  Anderson,  Jr.,  Robert 
W.  Anderson,  and  John  Hardy  Anderson,  as  sur- 
viving partners  of  The  Alaska  Partnership,"  skip- 
ping and  so  forth,  "hereby  agree  to  pay  into  the 
estate  of  H.  S.  Anderson,  deceased,  the  following 
sums  of  money : 

"(a)     The  sum  of  $50,000  *  *  *" 

was  it  your  intention  that  you  and  your  two 
brothers  were  paying  that  money  solely  on  behalf 
of  the  three  of  you,  or  that  you  were  paying  that 
money  in  behalf  of  the  five  persons  who  became  the 
partners,  namely,  the  three  brothers  and  the  two 
wives  f 

The  Witness :  On  behalf  of  the  five  partners,  the 
two  limited  partners,  the  wives,  and  the  three  gen- 
eral partners. 

The  Court:     All  right. 

The  Witness:     Is  that  all? 

The  Court:     Anything  further? 

Mr.  McHale :  At  this  time  I  would  like  to  [112] 
move 

The  Court:     You  may  step  down. 

Mr.  McHale:    since  plaintiff  has  rested,  for 

a  judgment  for  the  defendant  on  the  grounds  that 
plaintiffs  have  not  sustained  their  burden  of  proof 
in  this  case;  firstly,  in  that  the  evidence  is  quite 
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clear,  I  think,  the  agi'eement,  that  ^Yhat  was  pur- 
chased was  not  specific  contracts,  but  an  interest  of 
the  decedent  in  two  partnerships,  the  California  and 
the  Alaska  partnerships.  The  documents  signed  by 
all  the  partners  and  the  heirs  speak  of  a  fair  market 
value  of  an  interest  in  both  partnerships,  and  that 
is  all  that  was  sold,  if  anything  was  sold. 

The  Court:  What  follows  from  that?  At  least 
give  it  to  me  in  skeleton  form. 

Mr.  McHale :  The  interest  purchased  is  a  capital 
asset.  It  is  not  specific  contracts,  or  an  item  of 
property  that  can  be  depreciated.  An  interest  is  an 
ownership,  like  stock  in  a  cori3oration  is  a  capital 
asset.  It  can  only  be  sold  or  exchanged  or  liquidated, 
that  is  the  only  way  a  gain  or  loss  can  be  realized 
therefrom.  They  cannot  deduct  it  as  an  expense,  as 
they  are  trying  to  do  out  of  the  earnings  in  the  sub- 
sequent years. 

That  is  the  first  premise  that  falls  from  that. 

The  Court :  How  does  a  man  get  his  capital  back, 
then?  Let's  assume  for  argument  that  there  was 
being  purchased  an  interest  in  the  partnership.  [113] 

Mr.  McHale :  It  remains  on  the  books  until  they 
sell  it  or  exchange  it  or  dissolve  it.  It  remains  as  a 
capital  asset. 

Secondly,  the  evidence  doesn't  show,  I  don't  think 
the  plaintiffs  have  sustained  their  burden  of  proof 
to  show  there  were  any  contracts  in  existence  that 
had  an}'  great  value  on  the  date  of  death. 

In  the  first  place,  there  were  purchase  orders, 
two  or  three  of  them,  in  existence  when  he  died,  for 
a  camp  I  think  of  600  men.  I  am  speaking  of  the 
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Nevada  operation.  And  to  provide  restaurant  or 
feeding  facilities  for  these  men.  The  purchase  orders 
that  comprise  the  bulk  of  the  business  at  Basic 
Magnesium  were  entered  into  after  the  date  of 
death.  And  by  Harold's  own  testimony  right  after 
his  father  died  he  went  right  up  in  Nevada  and  had 
this  conference  with  the  various  people  and  asked 
whether  he  could  go  on.  And  he  said  he  could  go  on. 
And  it  seems  to  me  the  testimony  is  most  clear  that 
Harold  was  an  active  partner  and  it  was  on  the 
basis  of  Harold's  carrying  forward  this  business, 
which  had  a  going  concern  value,  they  had  a  ware- 
house on  6th  and  Alameda,  they  had  an  office  in  Los 
Angeles,  an  office  in  Seattle,  they  had  an  office  in 
Alaska,  all  of  which  was  carried  on  by  managers  and 
by  people  in  the  field,  a  going  business  which  had  a 
fairly  large  staff  of  office  workers  and  warehouse 
people,  and  so  forth. 

This  wasn't  a  personal  thing  like  an  insurance 
man  who  [114]  has  contracts  and  so  forth.  This  was 
a  going,  operating  business  and  it  wasn't  dependent 
on  contracts  at  all.  It  was  dependent  upon  Harold, 
Jr.,  going  out  and  doing  the  work,  and  that  is  what 
he  did  in  the  following  year. 

So  I  think  when  they  try  to  say  it  was  the 
father's  interest  in  these  contracts  that  they  sold, 
it  is  wrong.  It  was  as  much  Harold's  and  the  boys', 
all  three  of  the  boys'  joint  interest  in  the  other  part- 
nership, and  the  going  business,  what  amounts  to  a 
going  concern  value  or  good  will,  which  was  pur- 
chased, if  anything. 
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The  Court:  I  don't  follow  you  on  that.  Nobody 
contended  that  these  contract,  if  they  were  contracts, 
belonged  to  H.  S.  Anderson,  deceased. 

Mr.  McHale:  I  think  that  is  the  major  conten- 
tion, your  Honor. 

The  Court:  These  contracts,  if  they  belonged  to 
anyone  at  all,  belonged  to  the  partnership,  as  far 
as  the  California  deal  was  concerned,  the  partner- 
ship composed  of  the  deceased  and  H.  S.  Ander- 
son, Jr. 

Mr.  McHale:  But,  your  Honor,  they  are  saying 
— and  I  think  this  is  their  contention,  but  I  say  the 
evidence  doesn't  bear  them  out — that  what  they 
bought  were  these  specific  contracts,  that  is,  Harold 
Anderson,  Sr.'s  interest  in  these  contracts.  And  I 
say  the  evidence  is  quite  clear,  what  was  Harold 
Anderson,  Sr.'s  interest  in  the  partnership,  and 
not  [115]  any  specific  partnership  property.  And 
the  documents  are  clear. 

The  documents  filed  and  approved  by  the  Su- 
perior Court  are  clear  that  all  they  bought  was  the 
interest  of  Harold  Anderson,  Sr.  And  I  don't  think 
the  testimony  shows  that  they  purchased  any  par- 
ticular contracts,  because  there  weren't  any  really 
valuable  contracts  in  existence. 

The  Court:  Now,  wait.  On  whether  they  bought 
the  contracts,  before  we  get  to  that,  it  seems  to  me 
you  skip  over  with  a  rather  light  and  nimble  touch 
what  goes  on  when  a  partnership  is  dissolved.  Here 
was  a  partnership  composed  of  the  father  and  H.  S. 
Anderson,  Jr.,  taking  now  just  the  California  part- 
nership ;  the  father  dies.  Now,  I  have  read  both  your 


vs.  United  States  of  America  229 

memoranda  on  this  partnership  law,  I  haven't 
studied  it  completely,  but  that  is  what  I  was  doing 
this  morning  when  I  delayed  you.  I  was  going  over 
these  memoranda  again.  Here  are  two  partners,  a 
partner  dies,  that  dissolves  the  partnership;  the 
partnership,  however,  continues  for  the  purpose  of 
winding  up  in  liquidation,  and  it  did  in  this  case. 
For  almost  a  year  the  son  carried  on  the  partner- 
ship. Now,  because  the  father  dies  does  not  mean 
that  the  son  is  then  the  owner  of  all  the  partnership 
property.  The  property  still,  or  whatever  there  is,  is 
still  the  property  of  the  partnership.  The  son  is 
only  the  trustee  as  a  surviving  partner,  and  he  has 
certain  duties  to  wind  up,  liquidate,  pay  [116]  the 
liabilities  and  marshal  the  assets  and  so  forth.  Now, 
when  somebody  comes  along  and  buys  the  partner- 
ship interest,  buys  what  the  partnership  had — and 
let's  not  argue  now  about  what  they  bought — then 
you  have  an  entirely  different  situation. 

Let's  take  a  couple  of  examples  to  see  what  I  am 
thinking  about. 

Example  No.  1:  The  father  has  died,  the  son  is 
a  surviving  partner,  and  X,  a  stranger,  comes  in  and 
pays  $75,000  for  the  interest  of  the  partnership.  X 
then  has  bought  from  the  partnership  w^hatever  the 
partnership  has  and  becomes  the  owner  as  an  in- 
dividual of  that  property.  He  doesn't  buy  it  from 
the  son,  H.  S.  Anderson,  Jr.,  as  an  individual;  he 
doesn't  buy  H.  S.  Anderson's  interest  in  it,  because 
as  an  individual  he  had  no  interest,  he  was  a  sur- 
viving partner,  the  representative  of  the  partner- 
ship. So  in  example  No.  1,  X  buys  everything  the 
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partnership  has,  but  he  buys  it  as  an  individual 
from  the  sur^dving  partner. 

Mr.  McHale:  Your  Honor,  I  think  right  there 
he  buys  his  interest,  but  he  doesn't  buy  the  specific 
assets. 

The  Court:  I  say  let's  pass  for  the  time  being 
what  he  bought.  I  am  trying  to  illustrate  another 
point.  I  may  be  wrong.  Until  I  get  through  with 
my  examples  you  may  not  see  my  point. 

Now  we  will  take  another  example,  No.  2.  The 
same  [117]  situation,  the  father  dies,  the  son  a 
sui"^'iving  partner,  and  the  son  and  X  decide  to  buy 
the  interest  of  the  partnership.  When  the  son  and 
X,  the  stranger,  buy  the  interest  of  the  partnership, 
the  son  is  acting  as  a  purchaser  in  his  individual 
capacity,  he  is  acting  as  a  seller  in  his  trustee  ca- 
pacity, and  it  is  a  situation  exactly  the  same  as  if 
X  had  bought.  The  mere  fact  that  the  son  is  buying 
and  that  he  was  the  surviving  partner  doesn't 
change  the  legal  situation.  X  and  the  son,  two 
separate  entities,  then  buy  from  the  partnership. 

The  third  situation :  Suppose  instead  of  a  stranger 
being  involved,  Harold  Anderson,  himself,  the  sur- 
viving partner,  decides  to  buy  out  the  partnership 
interest.  He  then  acts  in  two  capacities.  As  the 
buyer  he  acts  exactly  the  same  as  a  stranger  would 
act.  except  possibly  a  duty  to  exercise  good  faith 
and  not  take  an  unconscionable  advantage,  and  so 
forth,  and  so  on.  But  in  his  capacity  as  a  purchaser 
he  is  in  no  different  situation  than  a  stranger.  In 
his  capacity  as  a  seller,  he  is  the  trustee,  the  surviv- 
ing partner. 
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So  there  is  a  sale  to — you  can  say  it  is  being  sold 
to  the  surviving  partner,  but  actually  the  partner 
in  one  capacity  buys  and  in  the  other  capacity  sells. 

Now,  isn't  that  the  law,  so  far,  as  you  read  these 
sections  ? 

Mr.  McHale:  I  don't  quarrel  with  your  Honor 
on  the  law  at  all.  I  say  all  that  the  person  buys  is 
the  interest.  [118]  He  doesn't  buy  the  specific  assets, 
because  the  partnership,  as  expressed  in  the  statutes, 
Uniform  Partnership  Act,  is  that  the  jDartners  don't 
own  the  specific  assets;  they  just  have  an  interest 
in  the  partnership  as  a  whole. 

The  Court:  I  don't  know  where  this  is  going  to 
take  us,  but  I  can't  now  remember  the  statement 
that  you  made  that  got  me  off  on  this  alleged 
analysis  of  it.  You  made  some  statement  which  made 
me  think  that  you  didn't  agree  with  what  I  have 
just  stated  as  the  way  these  sections  work. 

Now  we  go  a  step  further  here.  In  the  situation 
at  hand  it  is  certainly  arguable  that  when  H.  S. 
Anderson,  under  paragraph  6,  paid  the  $75,000,  and 
where  under  paragraph  8  the  three  boys  paid  the 
$50,000,  that  they  were  not  buying  for  themselves, 
that  they  were  buying  for  the  group.  The  evidence 
certainly  can  be  argued  to  show  that:  The  loan  of 
money,  the  guarantee  that  was  given,  and  the  im- 
mediate formation  of  the  partnerships. 

It  is  true  that  the  bald  agreement.  Exhibit  2, 
shows  that  H.  S.  was  the  stranger  buying  whatever 
he  bought,  and  that  the  three  brothers  in  the  Alaska 
case  were  buying  whatever  they  bought  for  $50,000. 
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Then  you  finally  come  down  to  what  you  have  been 
wanting  to  talk  about,  what  did  they  buy. 

Well,  what  did  they  buy  ? 

Mr.  McHale:  They  bought  the  interest  of  their 
father  in  the  partnership.  [119] 

The  Court:     Not  their  father. 

Mr.  McHale:  Don't  call  him  the  father;  call  him 
the  deceased  partner.  They  bought  his  interest. 

The  Court :  They  did  not  buy  his  interest.  I  just 
got  through  telling  you  that  they  bought — whatever 
it  was  that  they  got,  it  was  the  interest  of  the  part- 
nership, not  of  the  father  or  of  the  son,  but  col- 
lectively whatever  interest  the  partnership  had  at 
the  time  of  death  is  what  they  bought. 

Mr.  McHale:  They  bought  that  interest,  they 
bought  an  interest.  They  didn't  buj^  this  contract 
and  that  contract  and  another  contract ;  they  bought 
an  interest,  and  in  buying  an  interest  they  should 
set  it  up  on  the  books  as  a  capital  item,  and  it  is  not 
deductible. 

The  Court :     Now  we  are  getting 

Mr.  McHale:    Let  me  explain  their  theory. 

Their  theory  is  that  they  bought,  say,  the  Basic 
Magnesium  contract,  and  having  a  limited  life  they 
can  amortize  it  over  the  limited  life.  But  all  the 
documents  in  the  case  say  they  bought  the  interest. 
I  am  not  disagreeing  that  all  three  of  them  came  in. 
It  doesn't  make  any  different  whether  Harold,  Jr., 
bought  it,  or  all  three  of  them.  But  the  point  is  what 
they  bought.  That  is  the  basis  of  my  motion,  your 
Honor,  that  they  haven't  sustained  their  burden  of 
proof. 
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The  Court :  Well,  let  me  ask  you  this :  Supx30sing 
there  was  a  partnership  like  this,  and  all  the  assets 
that  you  can  [120]  tind  in  the  partnership — let  me 
interject,  I  don't  know  where  this  is  going-  to  lead 
me  or  help  me,  but  I  would  like  to  have  you  view  it 
— supposing  they  bought  the  interest  of  a  partner- 
ship, and  all  the  assets  that  you  can  find  when  you 
got  through  shaking  the  partnership  down  was  a 
piece  of  ground,  real  property,  and  a  Cadillac  auto- 
mobile. Now,  what  would  follow  from  thatf  Obvi- 
ously the  ground  is  a  capital  asset,  and  I  don't  think 
we  would  have  any  argument  about  that.  If  it  was 
eventually  sold  you  would  have  to  determine  whether 
there  was  a  gain  or  loss  on  the  capital  asset.  Now, 
what  would  you  do  with  the  automobile?  The  same 
thing"? 

Mr.  McHale:  Assuming  it  was  being  used  for  a 
business  purpose,  you  would  depreciate  it.  But  they 
are  depreciating  all  the  physical  assets,  and  the 
Grovernment  allows  them  all  the  depreciation  on  the 
physical  assets.  But  they  are  trying  to  depreciate 
contracts  based  on  the  fact  that  there  was  this  death. 
If  there  hadn't  been  the  death  and  he  had  gone  on 
living,  and  the  business  would  have  come  to  a  close 
in  '43  or  '44,  they  wouldn't  have  been  able  to  de- 
preciate it.  But  because  of  this  particular  situation, 
that  there  was  a  purchase  and  sale,  they  say  they 
can  depreciate  the  contracts. 

The  Court:  But  you  would  depreciate  the  ear  if 
it  was  used  for  business  purposes  ? 

Mr.  McHale:     Yes. 

The  Court:     Now,  suppose  instead  of  a  car  or 
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I)ieee  of  [121]  ground  there  was  a  contract  which 
expressly  said,  "This  contract  shall  run  for  two 
years,"  and  let's  assume  that  that  was  the  only 
asset  of  the  partnership  that  they  paid  money  for; 
w^hat  would  you  do  with  that  asset  ?  Would  you  de- 
preciate it  over  a  two-year  period? 

Mr.  McHale :  I  can  conceive  of  a  situation  where 
there  could  be  a  particular  type  of  thing,  but  I 
would  saj^  in  the  ordinary  case  no. 

The  Court:  Of  course,  these  contracts  are 
terminable  so  you  don't  know^  when  they  are  going 
to  be  terminated.  However,  to  a  certain  extent  you 
have  to  look  at  it  with  foresight  and  not  hindsight, 
and  under  the  stipulation  if  the  contract  is  an  as- 
set, it  is  stipulated  that  it  has  a  two-year  life. 

Mr.  McHale:  You  see,  your  Honor,  in  this  case 
I  think  the  testimony  establishes  that  this  subsist- 
ence contracting  business  was  a  going  concern,  as 
long  as  it  is  kept  moving  and  operating,  and  so 
forth,  it  had  a  definite  value,  it  was  making  money, 
and  basically  what  they  were  buying  was,  to  the 
extent  that  the  amount  paid  for  the  interest  didn't 
represent  real  assets  it  represented  that  going  con- 
cern value  or  good  will,  as  it  is  commonly  known. 

In  the  Basic  Magnesium  situation  there  were  only 
two  or  three  of  these  purchase  orders  on  the  date  of 
death,  if  your  Honor  does  find  they  were  binding 
contracts.  The  bulk  of  them  [122]  were  executed 
after  Harold  Anderson,  Sr.'s,  death. 

The  Court:  That  doesn't  give  me  a  lot  of  con- 
cern. If  I  find  the  original  purchase  orders  were  an 
asset,  the  other  purchase  orders  were  in  some  cases 
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change  orders,  and  those  that  weren't  were  supple- 
ments and  would  not  have  been  issued  if  it  had 
not  been  for  the  original  orders.  That  doesn't  bother 
me  too  much. 

Mr.  McHale:  Right  after  he  died  there  was  a 
question  whether  they  would  pull  out  or  withdraw, 
and  they  said,  ''We  are  going  ahead." 

Who  was  going  ahead?  Harold,  Jr.,  was  going 
ahead. 

The  Court :  Actually  it  was  the  partnership  going 
ahead  clear  up  to  the  time  of  the  dissolution  of  the 
partnership. 

Mr.  McHale :  It  was  this  going  concern  that  was 
going  ahead.  It  wasn't  done  on  the  basis  of  Harold 
Anderson,  Sr.,  having  particularly — him  particu- 
larly having  been  responsible  for  it,  it  was  this  busi- 
ness, the  carrying  forward  of  this  going  concern,  its 
establishment,  its  know-how,  its  method,  its  em- 
ployees who  were  skilled  in  the  business,  Harold, 
Jr.,  being  probably  more  responsible  or  as  much 
responsible  as  his  father,  according  to  the  testimony. 
He  staked  out  the  camp,  had  the  conferences. 

The  Court :  What  is  your  theory  of  how  the  $75,- 
000  should  be  treated?  The  $75,000  that  was  paid, 
of  course,  did  not  go  into  the  new  partnership.  It 
went  to  strangers.  The  [123]  new  partnership  did 
not  have  that  $75,000. 

Mr.  McHale:  But  the  repayment,  I  think,  your 
Honor — in  other  words,  in  the  following  two  years 
the  partnership  deducts  or  attempts  to  deduct  as  a 
business  expense  the  amount  necessary  to  repay 
this. 
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The  Court:  How  should  they  have  treated  it? 
Would  they  ever  have  gotten  that  $75,000  back  ? 

Mr.  McHale :  No.  It  is  a  capital  expense.  It  is  an 
investment.  Of  course,  as  any  capital  expenditure 
or  capital  investment,  it  could  be  later  sold  or  ex- 
changed or  liquidated. 

The  Court :    Yes,  if  there  was  anything  to  sell. 

Mr.  McHale :    That  is  up  to  them. 

The  Court :  But  supposing  the  partnership  only 
had  a  contract  and  the  contract  is  for  not  over  two 
years,  and  the  contract  is  used  up,  how  have  they 
anything  to  sell?  Unless  you  follow  through  and 
say,  well,  at  the  end  of  the  two  years  they  could 
then  sell  the  partnership  assets,  the  partnership 
assets  would  then  be  zero,  because  the  contract  has 
been  exhausted,  therefore  an  asset  that  they  paid 
$75,000  for  they  now  get  nothing.  Somewhere  along 
the  line  you  are  going  to  have  to  give  them  an  offset 
of  that  $75,000,  aren't  you? 

Mr.  McHale :  No,  your  Honor.  They  are  purchas- 
ing this  interest  in  the  business,  that  has  brought 
them  income  in  these  years,  that  is  what  they  bought 
it  for,  the  prospect  of  income.  Why  did  they  come 
in?  They  had  a  free  choice.  [124]  They  didn't  have 
to  come  in. 

When  you  buy  in  any  business,  you  can't  expect 
out  of  your  earnings  to  pay  off  your  investment, 
unless  they  sell  or  exchange  or  liquidate  the  busi- 
ness. 

The  Court:     I  don't  know  about  that. 

Mr.  McHale:  You  can  sell  it  or  exchange  if  or 
liquidate  it. 
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The  Court :  Of  course  a  stock  situation  is  a  little 
different.  But  if  I  buy  some  shares  of  stock  in  a 
company,  and  if  I  later  sell  that  stock  and  make 
some  money,  I  am  going  to  have  to  pay  on  it.  And  if 
later  on  the  stock  becomes  valueless,  I  am  going  to 
certainly  claim  a  loss  on  it.  If  I  was  buying  an  in- 
terest in  a  business  for  the  purpose  of  making  some 
money,  both  by  dividends 

Mr.  McHale:  That  is  because  Congress  allows 
you  in  that  particular  instance  a  specific  deduction 
for  that.  But  that  isn't  permitted  here. 

The  Court:  Are  there  any  cases  where  people 
have  bought  into  partnerships  and  paid,  say,  a 
lump  sum  of  money  for  a  15  per  cent  interest  in  a 
^partnership,  and  then  a  few  years  later  sold  out  that 
interest  in  the  partnership  back  to  the  partnership, 
or  to  a  new  partner  who  was  taken  in  with  the 
consent  of  all  the  other  partners,  where  that  partner 
taxwise  has  been  treated? 

Mr.  McHale:  I  am  sure  there  are,  your  [125] 
Honor. 

The  Couii::  Well,  without  deciding  this  matter, 
because  I  want  to  do  some  work  on  it,  I  am  going 
to  deny  your  motion  at  this  time. 

What  I  don't  know  about  tax  law  would  fill  many, 
many  volumes. 

Mr.  McHale:  We  are  in  a  particularly  difficult 
field,  your  Honor,  I  will  admit  that. 

I  would  like  to  offer  that  exhibit  for  identifica- 
tion. I  have  in  here  part  of  the  probate  file.  How- 
ever, the  whole  thing  has  been  certified,  but  it  isn't 
necessary  that  all  of  the  documents  go  in. 
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The  Court:  Let's  take  a  short  recess.  Will  you 
be  able  to  finish  before  noon'? 

Mr.  McHale:     Yes,  your  Honor. 

The  Court:  All  right.  We  will  take  a  short  re- 
cess. 

(A  recess  was  taken.) 

The  Court:     Proceed. 

Mr.  McHale:  I  have  this  part  of  the  probate 
file,  your  Honor,  which  has  been  certified,  but  there 
are  only  certain  documents  in  there  that  I  wish  to 
offer. 

The  Court :     Just  list  them. 

Mr.  McHale:  If  I  can  remove  them  from  the 
certification 

The  Court:     Yes.  Is  that  satisfactory? 

Mr.  Bennion:     Yes,  your  Honor.  But  we 


Mr.  McHale:     I  haven't  offered  them  yet.  [126] 

The  Court:  You  want  to  object  to  them,  is 
that  it? 

Mr.  Bennion:  We  just  would  like  to  have  him 
state  the  purpose  for  which  he  is  offering  them. 

Mr.  McHale:  I  offer  from  the  Superior  Court 
of  the  State  of  California,  Case  No.  210,180,  in  the 
Matter  of  the  Estate  of  H.  S.  Anderson,  also  known 
as  Harold  Anderson,  Deceased,  certified  copies  of 
certain  documents.  This  file,  by  the  way,  is  marked 
Defendant's  Exhibit  B  for  identification. 

The  Court:    All  right.  Copies  of  what?  List  them. 

Mr.  McHale :  Petition  for  Authorization  to  Con- 
tinue Operation  of  Business:  the  Inventory  and 
Appraisement,  Petition  for  Authority  to  Execute 
Release  of  Partnership  Property;  Return  and  Peti- 
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tion  for  Order  Approving  Sale  of  Personal  Prop- 
erty Likely  to  Depreciate  in  Value;  Petition  for 
Authority  to  Execute  Release  of  Partnership  Prop- 
erty; and.  Report  of  Inheiitance  Tax  Appraiser. 

All  except  the  last  document  is  offered  for  the 
purpose  of  showing  allegations  of  petitions  by  the 
administrator,  Harold  S.  Anderson,  Jr.,  with  re- 
spect to  the  purchase  of  an  interest  in  the  partner- 
ships. And  the  last  document.  Report  of  Inheritance 
Tax  Appraiser,  I  offer  because  it  shows  interests  of 
the  various  heirs  in  the  estate,  the  valuation  of 
those  interests.  I  think  it  might  be  of  help  to  the 
court  to  determine  the  amounts  which  they  derived 
from  the  estate. 

The  Court:    xill  right.  Any  objection?  [127] 

Mr.  Bennion :  We  object  on  the  ground  that  they 
are  irrelevant  and  immaterial,  and  they  cannot  vary 
the  partnership  law  of  California,  which  we  believe 
that  your  Honor  correctly  summarized  here  a  few 
moments  ago,  and  particularly  the  characterization 
by  the  inheritance  tax  appraiser  would  not  be  bind- 
ing on  the  plaintiffs. 

The  Court:  Well,  the  objection  will  be  overruled. 
They  will  be  received  in  evidence.  The  case  is  being 
tried  without  a  jury  and  I  will  sort  out  what  is  use- 
ful and  what  isn't. 

You  said  you  offered  some  of  them  to  show  the 
purchase  of  a  partnership  interest.  Of  course  if  you 
mean  that  Harold  Anderson,  Jr.,  was  buying  the 
interest  of  his  father,  I  think  you  are  all  wrong. 
He  was  buying  the  interest  that  he  and  his  father 
had  had  in  whatever  it  was. 
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Let  me  see  those  a  minute. 

Defendant's  Exhibit  B  received  in  evidence. 

(The  document  referred  to,  marked  Defend- 
ant's Exhibit  B,  for  identification,  was  received 
in  evidence.) 

Mr.  McHale:  I  think  your  Honor  may  miscon- 
strue what  I  mean.  But  he  bought  the  interest  the 
estate  had  in  the  partnership.  That  is  the  purpose. 

Xow,  your  Honor,  I  have  various  returns  of  the 
partnership  and  the  individuals.  They  haven't  been 
offered  by  the  plaintiffs.  Maybe  they  should  be  in 
evidence  here.  I  have  certified  copies  which  I  can 
offer.  That  way  they  will  be  before  [128]  the  court. 

The  Court:     All  right. 

Mr.  McHale:  There  is  no  objection  to  putting 
them  in,  Mr.  Bennion  ? 

Mr.  Bennion:  I  have  no  objection  to  their  go- 
ing in. 

Mr.  McHale :  I  offer  the  final  and  amended  part- 
nership returns  for  the  period  January  1st  to  De- 
cember 11th,  1942,  for  H.  S.  Anderson  Company. 

The  Clerk:     Defendant's  Exhibit  C. 

The  Court:     Exhibit  C  received  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant's Exliibit  C,  and  was  received  in  evi- 
dence.) 

Mr.  McHale :    The  return  for  December  12,  1942, 
to  December  31,  1942,  for  H.  vS.  Anderson  Company. 
The  Clerk:     D. 
The  Court:    This  was  a  new  company,  then? 
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Mr.  McHale.    This  is  after  the  date  of  death. 
The  Court :     D  received  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  D,  and  was  received  in  evi- 
dence.) 

Mr.  McHale:     Partnership  return  for  1943  for 
H.  S.  Anderson  Company;  partnership  return. 
The  Clerk:     E. 
The  Court:     Exhibit  E  in  evidence.  [129] 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  E,  and  was  received  in  evi- 
dence.) 

Mr.  McHale:     And  the  partnership  return  for 
H.  S.  Anderson  Company  for  1944. 
The  Clerk:     Plaintiff's  Exhibit  F. 
The  Court:     F  in  evidence, 

(The  documents  referred  to  was  marked  De- 
fendant's Exhibit  F,  and  was  received  in  evi- 
dence.) 

Mr.  McHale:  The  partnership  returns  for  the 
Anderson  Brothers  Supply  Company  of  Alaska — ■ 
the  two  returns  are  hooked  together  here — for  the 
period  January  1,  1942,  and  ending  December  11, 
1942.  There  are  two  returns,  but  one  is  an  original 
and  one  an  amended  return  for  the  same  period, 
your  Honor. 

The  Court :    That  is  the  period  to  December  11th  ? 

Mr.  McHale :     Yes. 

The  Court:    That  will  be  Exhibit  G  in  evidence. 
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(The  document  referred  to  was  marked  De- 
fendant's Exhibit  G,  and  was  received  in  evi- 
dence. 

Mr.  McHale:  I  can't  seem  to  find  one  for  that 
final  few  days  of  that  year,  but  I  have  one  for  the 
year  1943,  for  the  Anderson  Brothers  Supply  Com- 
pany of  Alaska,  partnership  return. 

The  Court :     Exhibit  H  in  e^ddence. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  H,  and  was  received  in  evi- 
dence.) [130] 

Mr.  McHale :  And  for  the  same  partnership, 
Anderson  Brothers  Sui)ply  Company  of  Alaska, 
partnership  return  for  1944. 

The  Court :     Exhibit  I  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  I,  and  was  received  in  evi- 
dence.) 

The  Couii: :  So  you  are  missing  a  return  for  the 
Alaska  partnership  for  the  last  three  weeks  in  De- 
cember of  '42,  December  11th  to  December  31st  I 

Mr.  McHale :    Yes. 

vThe  Court:  That  probably  won't  make  a  lot  of 
difference. 

Mr.  McHale:  Two  returns,  the  original  and 
amended  return,  individual  income  tax  of  Harold 
S.  Anderson,  Jr.,  for  1942. 

The  Court:    Defendant's  J  in  evidence. 


vs.  United  States  of  Amerioa  243 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  J,  and  was  received  in  evi- 
dence.) 

Mr.  Bennion :  Did  you  say  both  the  original  and 
amended,  as  one  exhibit  1 

Mr.  McHale :     Yes. 

The  individual  return  for  H.  S.  Anderson,  Jr.,  for 
the  year  1943. 

The  Clerk:     Defendant's  K. 

The  Court :     K  in  evidence.  [131] 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  K,  and  was  received  in  evi- 
dence.) 

Mr.  McHale :  Individual  return  for  Robert  W. — 
two  returns,  again,  together,  original  and  amended 
individual  return  for  Robert  W.  Anderson  for  1942. 

The  Court :    L  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  L,  and  was  received  in  evi- 
dence.) 

Mr.  McHale:  The  individual  return  for  Robert 
W.  Anderson  for  1943. 

The  Court:     M  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  M,  and  was  received  in  evi- 
dence.) 

Mr.  McHale:  The  individual  return  for  Robert 
W.  Anderson  for  1944. 

The  Court:     Defendant's  N  in  evidence. 
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(The  document  referred  to  was  marked  De- 
fendant's Exhibit  N,  and  was  received  in  evi- 
dence.) 

The  Court:  You  had  no  individual  return  for 
H.  S.  Anderson  for  1944? 

Mr.  McHale:  No,  I  don't  believe  I  did,  your 
Honor. 

As  the  next  exhibit,  the  original  and  amended 
return  for  1942  for  John  H.  Anderson. 

The  Court:    Defendant's  Exhibit  O  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  O,  and  was  received  in  evi- 
dence.) [132] 

Mr.  McHale:     The  next  is  the  individual  return 
for  John  Anderson  for  1943. 
The  Court :     P  in  evidence. 

(The  documents  referred  to  was  marked  De- 
fendant's Exhibit  P,  and  was  received  in  evi- 
dence.) 

Mr.  McHale:     And  next  is  an  individual  return 
for  John  H.  Anderson  for  1944. 
The  Court:     Q  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  Q,  and  was  received  in  evi- 
dence.) 

Mr.  McHale:  Next  is  the  original  and  amended 
returns  for  1942,  individual  returns,  for  Ethel  Ham- 
ilton Anderson. 

The  Court:     Exhibit  R  in  evidence. 
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(The  document  referred  to  was  marked  De- 
fendant's Exliibit  R,  and  was  received  in  evi- 
dence.) 

The  Court:    Now,  Ethel  is  the  wife  of  H.  SJ 
H.  S.  Anderson,  Jr. :     Correct. 
Mr.  McHale :    Next  in  order  is  the  individual  re- 
turn of  Ethel  Hamilton  Anderson  for  1943. 
The  Court:     Exhibit  S  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  S,  and  was  received  in  evi- 
dence.) 

Mr.  McHale:  And  the  next  is  the  individual  re- 
turn of  Ethel  Hamilton  Anderson  for  1944. 

The  Court:     Exhibit  T  in  evidence.  [133] 

Mr.  McHale:  Next,  two  returns,  original  and 
amended,  of  Gloria  S.  Anderson  for  1942. 

The  Clerk:     Defendant's  Exhibit  U. 

The  Court:     U  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  U,  and  was  received  in  evi- 
dence.) 

Mr.  McHale:  Next  is  the  individual  return  for 
Gloria  S.  Anderson  for  1943. 

The  Court:     V  in  evidence. 

Mr.  McHale:  And  the  next  is  the  individual  re- 
turn for  Gloria  S.  Anderson  for  1944. 

The  Court:     W  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  W,  and  was  received  in  evi- 
dence.) 
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Mr.  McHale:  I  also  offer  the  fiduciary  income 
tax  return  for  the  estate  of  H.  S.  Anderson,  de- 
ceased, for  1942. 

The  Court:     Exhibit  X  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  X,  and  was  received  in  evi- 
dence. 

Mr.  McHale:  Those  are  all  the  returns  that  I 
have.  I  don't  seem  to  have  a  couple  of  them. 

The  Court:     I  think  you  have  enough. 

Mr.  McHale:  I  thought  if  this  case  was  going 
to  be  submitted  on  briefs  there  may  be  something 
in  the  returns  that  might  be  of  help.  [134] 

Defendant  rests. 

The  Court:     Both  sides  rest? 

Mr.  Bemiion:     Yes,  your  Honor. 

If  your  Honor  please,  I  think  the  argument  that 
went  on  here  a  moment  ago  adequately  covered 
plaintiffs'  main  positions.  If  I  could  just  take  two 
minutes,  though,  to  make  one  comment  I  think 
maybe  it  might  be  helpful,  with  your  Honor's  per- 
mission. 

The  Court:     Yes. 

Mr.  Bennion:  In  the  Government's  contention 
that  what  the  plaintiffs  bought  was  an  interest  in 
the  partnership,  the  cases  that  they  cited,  primarily 
the  Shapiro  case  and  Stilgenbauer  case  in  the  Ninth 
Circuit,  had  to  do  with  situations  where  the  seller's 
tax  liability  was  involved,  and  when  a  seller  sells 
his  interest  in  a  partnership,  or  his  interest  in  the 
assets,  the  question  comes  up  as  to  whether  what  he 
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realizes  is  ordinary  income  or  capital  gain,  and  it 
has  raised  this  litigation  as  to  what  he  sold,  whether 
his  interest  in  the  underlying  assets  or  his  interest 
in  the  partnership,  in  resolving  that  issue. 

From  our  standpoint  those  cases  do  not  decide  the 
question  from  the  standpoint  of  the  purchaser,  and 
I  believe  your  Honor  was  inquiring  about  that,  and 
I  just  wanted  to  call  your  Honor's  attention  to  the 
Nathan  Blum  case,  which  was  cited  in  our  original 
pretrial  memorandum  on  page  9,  where  the  [135] 
purchaser  was  involved,  and  the  purchaser,  if  I 
could  just  quote  two  short  paragraphs  from  the  Tax 
Court's  opinion 

The  Court:     Let  me  have  the  citation. 

Mr.  Bennion:  5  Tax  Court  702,  at  page  708, 
Nathan  Blum.  This  is  quoting: 

"The  parties  are  in  agreement  that  the  trans- 
action between  Nathan  Blum  and  his  brother, 
Louis  A.  Blum,  was  a  sale,  but  they  differ  as  to 
the  details,  the  petitioner  contending  that  he 
bought  his  brother's  partnership  interest,  and 
the  respondent  contending  that  petitioner 
bought  his  brother's  interest  in  the  partnership 
assets.  Petitioner's  argument  is  to  the  effect 
that  gain  or  loss  is  realized  only  upon  the  sale 
or  disposition  of  the  business  as  such,  not  from 
the  disposition  of  the  assets  in  the  course  of 
business." 

Which  I  understand  is  iDractically  Mr.  McHale's 

argument  here. 
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The  court  went  on,  and  I  am  quoting: 

''The  result  contended  for  by  petitioner,  how- 
ever, does  not  follow  from  his  premise.  His 
contention  ignores  the  fact,  which  cannot  be 
denied,  that  as  a  result  of  the  transaction  be- 
tween him  and  his  brother  he  became  the  sole 
owner  of  all  the  assets  of  the  business,  *  *  *. 

"What  the  Commissioner  did  in  the  instant 
case  [136]  was  merely  to  allocate  Nathan 
Blum's  cost  protio7iately  to  the  separate  assets 
of  the  business  in  the  ratio  of  cost  to  book  value. 
In  doing  so,  we  think  the  Commissioner  acted 
properly.  Petitioner  has  suggested  no  other 
method  of  allocation  which  he  has  demonstrated 
to  be  more  proper.  *  *  *" 

So  it  is  our  view  of  the  law  that  this  partnership 
interest  which  the  decedent  owned  prior  to  his 
death,  under  the  law  of  California  that  partnership 
is  dissolved,  and  for  the  Government  to  say  that 
these  five  new  partners  bought  his  partnership  in- 
terest, there  was  no  such  thing  in  existence.  There 
was  no  such  asset  which  they  can  later  buy  or  sell. 

As  I  understand  Mr.  McHale's  argument,  it  is 
that  we  will  recover  our  basis  if  we  later  sell  or  ex- 
change that  partnership  interest.  But  that  partner- 
ship interest  ceased  upon  the  death  of  the  decedent, 
and  we  take  the  position,  in  line  with  this  Blum 
case,  that  from  the  standpoint  of  the  purchaser,  re- 
gardless of  what  tax  problems  the  seller  might  have 
the  purchaser  allocates  and  has  to  allocate  his  cost 
among  the  various  assets  that  he  buys,  and  it  is  im- 
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material  whether  there  was  one  purchaser  or  more. 
If  Mr.  Anderson  had  bought  it  himself  you  would 
have  the  same  situation  as  the  Blum  case.  We  don't 
think  it  makes  any  difference  whether  there  are 
three  or  four  joining  together  to  buy  the  assets. 

The  Court :  Going  back  to  what  I  said  about  the 
three  [137]  examples,  in  reading  over  these  docu- 
ments and  thinking  about  it,  I  have  trouble  trying 
to  find  out  just  what  was  done. 

The  agreement,  Exhibit  2,  purports  to  pay  money 
for  the  interest  of  H.  S.  Anderson,  Sr.  Of  course, 
the  entire  probate  proceedings  proceeds  on  that 
theory.  Query,  under  California  law  whether  you 
can  buy  the  interest  of  a  partner  in  a  partnership 
which  has  been  terminated  by  death.  There  is 
actually  no  partnership  in  existence  in  the  sense 
of  there  being  one  in  which  you  can  buy  an  interest. 
It  is  true  the  thing  continues  for  the  purpose  of 
liquidation. 

Mr.  McHale:     Your  Honor,  I  was  going  to  say 
the   partnership   isn't   terminated;   it   is   only   dis- 
solved. It  is  continued  with  the  estate  as  a  partner 
with  the  consent  of  the  partner.  H.  S.  Anderson, 
Jr.,  represents  the  estate  and  represents  the  partner- 
ship. The  section  of  the  law,  2496  Civil  Code,  says: 
"Retirement,  death,  or  insanity  of  a  general 
partner   dissolves   the   partnership   unless   the 
business  is  continued  by  the  remaining  general 
partners  *  *  *   (b)   with  consent  of  all  mem- 
bers." 

It  was  continued. 
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Mr.  Bennion:     Oh,  no. 

The  Court:  When  you  get  the  consent  of  all 
members,  then  actually  you  have  a  new  partnership 
formed. 

Mr.  McHale:  He  is  the  only  member  left.  He  is 
it. 

Mr.  Bennion:  If  your  Honor  please,  Section 
15042  of  the  [138]  California  Corporations  Code — ■ 
it  was  a  different  section  in  the  prior  Civil  Code, 
but  the  same  pro\dsion — deals  with  the  rights  of  the 
retiring  partner  or  estate  of  deceased  partner,  and 
I  think  the  language  in  those  dociunents  was  put 
there  by  lawyers  who  were  familiar  with  this  statu- 
tory language: 

'*When  any  partner  retires  or  dies,  and  the 
business  is  continued  under  any  of  the  condi- 
tions set  forth  in  Section  15041  *  *  *  without 
any  settlement  of  accounts  as  between  him  or 
his  estate  and  the  person  or  partnership  con- 
tinuing the  business,  unless  othermse  agTeed,  he 
or  his  legal  representative  as  against  such  per- 
sons or  partnership  may  have  the  value  of  his 
interest  at  the  date  of  dissolution  ascer- 
tained"  

In  other  words,  at  the  date  of  death. 

"and  shall  receive  as  an  ordinary  creditor  an 
amount  equal  to  the  value  of  his  interest  in  the 
dissolved  partnership  with  interest,  or,  at  his 
option  or  at  the  option  of  his  legal  representa- 
tive, in  lieu  of  interest,  the  profits  attribut- 
able to  the  use  of  his  right  in  the  property  of 
the  dissolved  partnership;" 
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Then  it  goes  on  in  Section  15043  to  say : 

"The  right  to  an  account  of  his  interest 
shall  [139]  accrue  to  any  partner,  or  his  legal 
representative,  as  against  the  winding  up  part- 
ners or  the  surviving  partners  or  the  personal 
partnership  continuing  the  business,  at  the 
date  of  dissolution,  in  the  absence  of  any  agree- 
ment to  the  contrary." 

My  interpretation  of  that  is  that  when  a  partner 
dies  his  legal  representative  is  entitled  to  have  his 
interest  at  that  date  valued  and  determined,  and  that 
whoever  continues  the  business,  whether  it  be  a 
surviving  partner  or  anyone  else,  must  account  to 
his  legal  representative  for  an  amount  equal  to  that 
value. 

Now,  it  is  our  contention  that  under  the  law  of 
California  whatever  intangible  partnership  interest 
there  existed  prior  to  death  was  dissolved  by  death, 
and  that  this  does  not  determine  what  you  do  with 
the  money  you  pay.  The  purchaser  has  actually  paid 
out  money ;  now  taxwise  what  does  he  do  with  it  ? 

The  interest  that  Mr.  McHale  keeps  speaking 
about  has  dissolved  by  death,  and  it  is  the  specific 
assets  underljdng  that  interest  prior  to  death,  but 
which  are  the  only  assets  existing  after  death,  which 
they  acquire  as  the  result  of  the  payment.  And  those 
assets,  as  Mr.  McHale  states,  some  of  these  assets 
were  tangible  equipment.  If  a  partner  died,  let  us 
say,  with  a  million  dollars  of  tangible  equipment, 
certainly  the  person  continuing  the  business  and 
paying  one  [140]  million  dollars  would  be  entitled 
to  recover  his  million  dollars  through  depreciation 
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of  that  equipment.  You  wouldn't  say,  well,  that  is 
purchase  of  an  interest,  some  intangible  here  which 
is  dissolved.  And  we  say  that  is  exactly  the  situa- 
tion here.  These  contracts  were  as  much  assets  as 
the  car  that  your  Honor  spoke  of,  or  as  a  building; 
that  those  were  the  assets  that  were  purchased  and 
paid  for,  and  the  only  way  that  we  can  recover  our 
capital  taxwise  is  through  amortization  over  the  life 
of  those  contracts. 

The  Court:  AVhat  bothers  me  now  is  this:  As- 
sume the  partnership  was  dissolved  by  death  and 
that  H.  S.  Anderson,  Jr.,  continued  as  sort  of  a 
trustee  for  the  purpose  of  liquidation.  Assuming  for 
argument  your  contention  that  what  there  was  to 
be  were  these  contracts,  when  the  $75,000  was  paid 
to  the  estate  it  was  to  represent  the  75  per  cent  in- 
terest which  H.  S.  Anderson,  Sr.,  had  in  the  con- 
tracts  

Mr.  Bennion:     That  is  correct. 

The  Court:     as  a  matter  of  logic,  then,  at 

that  time  and  prior  to  the  purchase,  H.  S.  Ander- 
son, Jr.,  had  25  per  cent  interest  in  the  same  con- 
tracts. 

Mr.  Bennion :     That  is  correct,  your  Honor. 

The  Court :     "VMiere  does  that  lead  us  to  ? 

Mr.  Bennion:  If  I  could  follow  that  down:  In 
other  words,  when  they  negotiated  they  placed  the 
value  of  $100,000  on  these  contracts,  but  they  said 
Harold,  Jr.  already  owns  [141]  25  per  cent,  so  we 
will  pay  75  per  cent  for  the  three-fourths  belonging 
to  the  estate,  and  the  three  boys  would  each  pay 
one-third  of  that.  As  a  result  when  the  transaction 
was  over  Harold,  Jr.  owaied  50  per  cent,  and  you  will 
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observe  in  that  new  partnership  he  owned  half  of  it, 
and  each  of  the  other  two  brothers  owned  one- 
fourth.  In  other  words,  they  each  purchased  and 
each  paid  $25,000,  with  the  adjustment  for  their 
wives.  But  Harold  and  Ethel  together  owned  50 
per  cent,  and  Robert  and  Gloria  owned  25  per  cent, 
and  John  himself  owned  25  per  cent.  So  that  the 
25  per  cent  interest  which  Harold  owned  from  the 
beginning  remained  his  all  through  this  mutation. 

The  Court :  Then  according  to  vour  theory,  what 
did  the  brothers  and  their  wives  buy?  Is  it  your 
contention  that  Robert  and  his  wife  put  up  $25,000  ? 

Mr.  Bennion:     Yes,  your  Honor. 

The  Court :     Which  went  into  the  estate  ? 

Mr.  Bennion:  Paid  it  into  the  estate  to  buy 
assets. 

The  Court:  And  got  therefor  a  25  per  cent  in- 
terest in  the  new  partnership  ? 

Mr.  Bennion:     That's  right. 

The  Court:  And  that  John  and  his  wife  put  up 
$25,000? 

Mr.  Bennion :  John  was  not  married,  but  he  put 
up  $25,000  to  buy  assets,  and  they  all  five  joined 
together  in  a  new  partnership.  [142] 

The  Court:  And  then  did  H.  S.  also  put  up  $25,- 
000  to  add  to  the  25  per  cent  he  already  had? 

Mr.  Bennion:  That's  right.  And  they  went  from 
there  into  a  new  partnership. 

They  didn't  buy  any  interest  in  a  partnership. 
They  put  their  capital  in  and  formed  a  partnership, 
and  the  capital  they  put  in  was  used  to  buy  these 
contracts,  these  assets. 
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The  Court:  You  don't  have  any  proof  in  the 
record  how  this  $75,000  was  split  up  between  the 
boys,  as  I  recall,  do  you? 

Mr.  Bennion :  It  is  my  recollection  that  Harold, 
Jr.,  testified  that  the  $75,000  when  it  was  paid  was 
charged  proportionately  on  the  books  to  the  part- 
ners. That  is  my  recollection  of  the  thing.  That  is 
how  it  actually  was  done. 

Mr.  Harold  S.  Anderson,  Jr. :     That  is  correct. 

The  Court:     Do  you  recall  that  in  the  record? 

Mr.  McHale:     I  don't  recall,  your  Honor. 

The  Court:  Well,  we  will  reopen  the  case  for 
that  purpose.  We  will  ask  the  question  right  [143] 
here. 

HAROLD  S.  ANDERSON,  JR. 
recalled  as  a  witness,  having  been  previously  sworn, 
testified  further  as  follows: 

The  Court :  Mr.  Anderson,  with  reference  to  the 
$75,000  paid  to  the  estate  of  your  father,  do  you 
know  how  that  was  eventually  distributed  among 
the  brothers  and  their  wives,  who  actually  were 
the  ones  that  paid  that  money  ultimately? 

The  Witness:  Your  Honor,  the  wives,  Ethel 
Anderson,  my  wife,  contributed  her  separate  income, 
her  separate  property  in  the  amount  of  $7500; 
Gloria  Anderson,  my  brother  Robert's  wife,  con- 
tributed her  separate  capital,  cash  capital,  to  the 
new  partnership,  to  the  extent  of  her  interest,  which 
I  believe  was  $3750,  representing  her  interest  in  the 
new  partnership;  I  contributed  my  capital  through 
my  ownership  in  the  assets  or  the  capital  that  was 
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mine  through  my   ownership   in  the   partnership; 
and  my  brothers  Jack  and  Bob  the  same  way,  and 
adjustments  were  made  to  the  respective  capital 
account  showing  their  contribution. 

The  Court:  In  other  words,  as  far  as  you  were 
concerned,  as  far  as  the  $75,000  was  concerned — 
does  Exhibit  16  show  money  due  you? 

Mr.  McHale :  It  shows  that  he  owed  the  partner- 
ship money,  your  Honor. 

The  Court:     What  is  that? 

Mr.  McHale :  It  shows  that  he  owed  the  partner- 
ship $2,083.99.  [144] 

The  Court :  I  understand  what  you  mean  by  the 
wives;  was  there  an  amount  of  money  out  of  the 
$75,000  for  which  each  of  the  brothers  became  liable 
and  eventually  paid,  which  brought  the  total  in- 
terest of  each  brother,  of  your  brother  Bob,  take  him 
for  instance,  up  to  $25,000? 

The  Witness:     Yes,  sir. 

The  Court:  And  your  brother  John  had  what — 
twenty-five  ? 

The  Witness:  Twenty-five  thousand,  twenty-five 
per  cent. 

The  Court:  Then  did  you  in  addition  to  the 
twenty-five  per  cent  interest  in  the  contracts,  which 
3^ou  claimed  came  to  you  on  the  dissolution  of  the 
partnership,  did  you  also  put  up  an  additional 
$25,000? 

The  Witness:  To  build  my  interest  to  50  per 
cent,  or  50  per  cent  less  my  wife's  contribution. 
Together  ours  made  50  per  cent. 
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The  Court:  So  that  your  contention  is  that  of 
the  $75,000  paid  to  the  estate,  actually  $25,000  of 
that — the  burden  of  $25,000  of  that  was  borne  by 
you  and  your  wife. 

The  Witness:     Yes. 

The  Court :     25  per  cent  by  Robert  and  his  wife  ? 

The  Witness:     Yes. 

The  Court:     And  25  per  cent  by  John. 

The  Witness:     Right.  [145] 

The  Court :  Any  question  about  that  ?  Any  cross- 
examination  *? 

Cross-Examination 
By  Mr.  McHale : 

Q.  Out  of  the  $75,000  paid  to  the  estate,  you  and 
your  two  brothers  were  entitled  from  the  distribu- 
tion of  the  estate  to  $37,500,  were  you  not  ? 

A.     As  heirs'? 

Q.    Yes.  A.     Yes. 

Mr.  Mackay:  When  the  estate  was  distributed, 
of  course,  as  an  heir  he  got  his  share. 

The  Court:  I  don't  see  that  that  has  any  signi- 
ficance. It  is  true  that  is  the  way  it  worked  out, 
but  what  difference  does  that  make  ? 

Mr.  McHale:  I  think  there  has  always  been  in 
this  case  the  concept  of  buying  and  selling,  but  I 
think  there  is  this:  that  at  least  one-half  of  this 
these  boys  inherited  as  part  of  the  estate.  We 
haven't  stressed  that  point,  but  I  think  your  Honor 
can  see  that  they  do  have  one-half  interest,  they 
go  through  the  elaborate  arrangement  whereby  the 
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surviving  partners  purchase  from  the  estate  the 
interest,  and  from  the  estate  they  rebuy  the  interest 
in  the  partnership. 

The  Court:  While  their  father  was  alive  they 
had  absolutely  [146]  no  existing  rights  because  of 
the  fact  that  they  were  heirs,  no  specific  rights  to 
any  property;  they  were  merely  potential  heirs 
should  he  pass  away,  up  to  that  time.  After  his 
death  it  is  true  they  became,  as  heirs,  entitled  to  a 
certain  interest.  But  I  can't  see  how  that  would 
make  any  difference. 

Mr.  McHale:  I  am  trying  to  point  up  the  ficti- 
tious nature  of  this  entire  transaction  where  they 
are  taking  assets  which  have  no  basis  in  the  father's 
hands  and  trying  to  deduct  them  from  future  in- 
come. 

Mr.  Mackay:  Mr.  McHale,  you  talk  about  ficti- 
tious nature;  when  Uncle  Sam  collected  the  tax  on 
the  estate,  the  estate  tax  on  the  estate,  the  value  was 
determined  upon,  and  it  was  paid,  and  they  as  heirs 
got  their  share.  It  is  not  a  fictitious  deal  at  all. 

The  Court:  I  am  going  to  ask  you  to  brief  this 
for  me.  I  am  going  to  ask  you  to  pull  together  what 
you  have  out  of  your  pretrial  memoranda,  and  have 
in  mind  the  evidence  that  has  been  taken.  And  I 
think  you  probably  had  better  have  the  transcript 
written  up,  hadn't  you? 

Mr.  McHale:     I  think  that  is  essential. 

The  Court :  Because  probably  whatever  way  this 
goes  you  will  want  it  to  go  further. 

Let's  have  your  transcript  written  up  and  have 
briefs  filed,  and  make  them  as  concise  as  you  can. 
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I  think  the  trial  has  pointed  up  the  problems, 
what  was  [147]  bought  and  what  was  sold. 

I  take  it  both  sides  rest  %  Both  sides  now  rest  ? 

Mr.  McHale:     Defendant  rests. 

Mr.  Bennion:     Plaintiffs  rest. 

The  Court:  How  long  will  it  take  you  to  get 
this  transcript  out,  Mr.  Reporter? 

(Discussion  had  off  the  record.) 

The  Court:  How  much  time  do  you  want  for 
briefs  % 

Mr.  Bennion:  I  think  we  can  get  one  out  in  15 
days. 

Mr.  McHale:  We  can  get  one  out  15  days  after 
it  is  filed. 

The  Court:  All  right.  15  and  15  after  the  tran- 
script is  filed.  You  may  want  a  reply  brief  and  you 
may  not.  You  can  decide  on  that  later. 

Mr.  Bemiion:  We  would  like  an  opportunity  to 
reply. 

The  Court :  All  right,  5  days  for  the  reply  brief. 
Then  luiless  I  order  an  oral  argument  on  it,  it  will 
then  stand  submitted.  I  may  want  it  argued. 

On  this  matter  of  good  will  I  want  to  make  one 
other  observation.  It  is  pretty  hard  for  me  to  see 
where  good  will  is  involved  at  all  in  the  Anderson 
type  of  business:  If  I  am  running  a  peanut  stand 
and  I  run  it  on  a  sidewalk  corner  for  ten  years, 
there  are  a  certain  number  of  people  that  know  that 
I  serve  good  peanuts  that  will  stop  by  and  buy  from 
me.  That  is  what  I  would  call  good  will.  The  Ander- 
son Brothers  would  have  starved  to  death  if  they 
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operated  that  kind  of  a  business.  [148]  Nobody 
dropped  into  their  warehouse  and  said,  "Will  you 
furnish  a  bed  for  me,  or  a  meal?"  Their  business 
consisted  essentially  of  feeding  and  lodging  con- 
tracts, using  contracts  in  the  very  loose  sense  of  the 
word.  The  essential  thing  involved  in  that  type  of 
business  was,  first,  the  know-how  to  conduct  that 
kind  of  a  business ;  secondly,  the  ability  to  know  how 
to  get  these  purchase  orders  through  Government 
agencies,  which  I  imagine  involved  some  knack  of 
knowing  the  ropes,  and  then  getting  one  of  these 
purchase  orders  and  continuing  through  with  it 
and  making  some  money. 

This  particular  purchase  order  for  Basic  Mag- 
nesium, it  is  true,  gave  them  a  certain  item  per  man 
over  the  life  of  the  contract,  which  in  itself  wasn't 
a  big  item,  I  think  that  ran  to  $10,000  more  or  less 
over  the  contract,  but  what  it  did  in  substance  was 
to  give  them  the  right  to  sell  meals  and  rent  rooms 
on  a  large  scale  basis,  and  they  were  in  substance 
feeding  and  housing  a  small  city. 

Now,  if  an  operation  is  economically  handled  with 
cost  controls  and  all,  there  is  no  reason  why  money 
couldn't  be  made,  because  there  is  no — I  was  going 
to  say  there  is  no  limitation  on  costs.  The  prices 
of  meals  were  not  fixed  by  those  purchase  orders, 
were  they'? 

Mr.  H.  S.  Anderson,  Jr.:     No. 

The  Court:  Some  control  was  exercised  by  the 
company;  I  suppose  you  had  to  submit  price  [149] 
lists'? 
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Mr.  H.  S.  Anderson,  Jr.:  That  is  correct,  sub- 
ject to  their  approval. 

The  Court:  So  the  Anderson  Company  could  at 
all  times  sell  meals  to  make  a  profit. 

If  they  were  going  in  the  hole,  all  they  had  to 
do  was  go  in  and  present  an  increased  price  list 
and  they  were  still  in  business. 

In  fact,  this  other  case  that  I  tried  demonstrated 
more  clearly  than  this  how  that  was  handled.  There 
were  changes  from  time  to  time  on  the  stated  price 
list. 

Now,  what  part  of  that  is  good  will?  It  is  pretty 
hard  for  me  to  see  where  any  of  it  is  good  will. 
Unless  you  want  to  say  that  possible  contacts  which 
the  Andersons  might  have  had  with  Government 
agencies  or  with  firms  that  they  had  dealt  with 
previously,  or  new  persons,  was  good  will.  It  is 
certainly  not  the  type  of  good  will  that  is  under- 
stood in  the  common  meaning  of  the  word.  When 
I  go  in  to  buy  a  business  and  the  fellow  says,  "I 
have  been  in  business  here  for  twenty  years,  I  have 
never  sold  less  than  so  much  a  year,  people  all  up 
and  down  the  street  know  I  have  done  business 
right  around  this  corner,  there  are  people  who  come 
from  miles  around  and  don't  even  know  my  name, 
but  know  where  I  am  located,  that  look  me  up  and 
they  know  that  I  handle  this  particular  type  of 
commodity" — that  prospect  of  new  business  coming 
in,  new  business  coming  in  without  having  to  go 
out  [150]  after  it,  is  what  I  would  think  is  good  will. 
The  Anderson  business  didn't  come  that  way.  You 
had  to  go  out  after  it  and  get  it,  and  then  nurse 
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it  along.  So  offhand  it  is  pretty  hard  for  me  to  see 
where  there  is  any  good  will  involved  in  the  case. 

Now,  whether  or  not  plaintiffs'  contention  is  cor- 
rect that  they  can  take  the  amount  of  money  that 
was  paid  and  then  allocate  it  is  another  question. 
Certainly  it  would  be  fair  to  make  a  finding  that 
the  Anderson  Brothers  would  not  have  paid  the 
$125,000  if  it  had  not  been  for  the  subsistence  deals 
then  existing  at  San  Luis  Obispo,  Camp  Roberts — 
and  what  is  the  other  one? 

Mr.  H.  S.  Anderson:  Basic  Magnesium,  Douglas, 
and  Calship. 

The  Court:  I  don't  think  there  is  any  doubt 
but  what  a  person  could  look  at  this  balance 
sheet 

Mr.  McHale:  Your  Honor,  we  have  a  balance 
sheet  in  that  shows  an  interest  of  $71,000  of  H.  S. 
Anderson,  Sr.,  Exhibit  A. 

The  Court:     It  shows  what? 

Mr.  McHale:     An  interest  of  $71,601.81. 

The  Court:  As  being  the  capital  investment  of 
H.  S.  Anderson? 

Mr.  McHale:     Yes. 

The  Court:     All  right. 

Mr.  McHale :  We  say  that  they  had  undervalued 
on  their  books  their  equipment  and  their  assets. 

The  Court :  Let's  assume  for  argument  that  your 
statement  Exhibit  A  does  show  that,  would  you 
seriously  argue  that  if  there  had  not  been  the  two 
Post  Exchange  deals,  the  Basic  Magnesium,  the 
Calship,  and  Douglas,  that  if  there  would  have  been 
none   of  this  feeding  or  clothing  operation  going 
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on  or  being  started,  do  you  seriously  argue  that  the 
brothers  would  still  have  paid  $125,000  cash  for 
what  they  did  pay  for? 

Mr.  McHale:  On  our  balance  sheet  it  would  be 
a  liquidated  value  of  $71,000.  We  say  good  will  is 
more  than  just  the  name  and  reputation.  It  is  the 
going  concern  value. 

I  tried  to  point  it  up  in  my  questioning  of  the 
witness,  that  this  was  definitely  a  going  concern 
and  as  such  had  a  value.  I  think  economists  would 
say  good  will  is  more  than  reputation.  It  is  a  going 
business,  the  earning  power  of  an  established  and 
going  business. 

Accountants  when  they  say  someone  purchases  an 
interest  in  the  business  which  has  more  value  than 
the  actual  value  of  the  assets,  that  additional  value 
is  almost  always  allocated  to  good  will  and  repre- 
sents that  possibility  of  future  earnings. 

The  Court:  Well,  if  it  wasn't  a  very  cowardly 
thing  to  do  I  would  just  decide  the  case  and  shoot 
it  along  to  the  [152]  Circuit,  because  I  don't  know 
that  I  am  going  to  be  able  to  solve  this  correctly. 

Well,  thank  you  for  your  assistance,  counsel,  in 
cutting  down  the  trial  of  this  case,  and  your  courtesy 
in  handling  it. 

Mr.  Bennion :     Thank  you,  your  Honor.  [153] 

Certificate 
I  hereby  certify  that  I  am  a  duly  appointed,  quali- 
fied and  acting  official  court  reporter  of  the  United 
States  District  Court  for  the  Southern  District  of 
California. 
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I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  12th  day 
of  February,  A.  D.  1954. 

/s/  SAMUEL  GOLDSTEIN, 
Official  Reporter. 

Received  February  15,  1954. 
[Endorsed] :     Filed  June  1,  1955.  [154] 


[Title  of  District  Court  and  Cause.] 

CLERK'S    CERTIFICATE 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  1  to  104,  inclusive,  contain  the  original 

Complaint ; 
Answer ; 

Interrogatories   by   Defendant ; 
Answers  to  Interrogatories  ; 
Stipulation  of  Facts; 
Memorandum  of  Decision; 
Stipulation ; 

Plaintiffs'  Objections  to  Findings  of  Fact  & 
Concls.    of   Law ; 

Findings  of  Fact  &  Conclusions  of  Law; 
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Judgment ; 

Notice  of  Appeal; 

Plaintiff- Appellant 's  Designation  of  Con- 
tents of  Record; 

Defendant-Appellee's  Counter-Designation  of 
Contents  of  Record: 

which,  together  with  a  full,  true  and  correct  copy  of 
the  Minutes  of  the  Court  had  on  September  14,  1953, 
January  28,  1954,  January  29,  1954,  June  30,  1954, 
and  March  18,  1955;  1  volume  of  Reporter's  Tran- 
script of  Proceedings  had  on  January  28  &  29,  1955 ; 
and  Plaintiff's  exhibits  1  to  24,  inclusive,  and  De- 
fendant's exhibits  A  to  X,  inclusive;  all  in  said 
cause, 

constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $5.60, 
which  sum  has  been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  this  24th  day  of  June,  1955. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  CHARLES  E.  JONES, 
Deputy. 
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[Endorsed] :  No.  14796.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  H.  S.  Anderson,  Jr., 
Appellant,  vs.  United  States  of  America,  Appellee. 
Ethel  H.  Anderson,  Appellant,  vs.  United  States  of 
America,  Appellee.  Robert  W.  Anderson,  Appellant, 
vs.  United  States  of  America,  Appellee.  Gloria  S. 
Anderson,  Appellant,  vs.  United  States  of  America, 
Appellee.  John  Hardy  Anderson,  Appellant,  vs. 
United  States  of  America,  Appellee.  Transcript  of 
Record.  Appeals  from  the  United  States  District 
Court  for  the  Southern  District  of  California,  Cen- 
tral Division. 

Filed:  June  25,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14796 

H.  S.  ANDERSON,  JR.,  et  al., 

Appellants, 

TS. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANTS  INTEND  TO  RELY 

Preliminary  Statement 

At  the  time  of  his  death  on  December  27,  1941, 
H.  S.  Anderson,  Sr.,  was  a  member  of  a  California 
partnership  which  was  engaged  in  the  subsistence 
business.  His  death  admittedly  dissolved  the  part- 
nership. The  decedent's  interest  in  the  partnership 
had  no  book  value  at  the  time  of  his  death,  but  had 
a  fair  market  value  of  $75,000.00,  the  uncontradicted 
evidence  establishing  that  such  value  was  attribut- 
able to  certain  contracts  owned  by  the  partnership 
at  the  date  of  death  (the  principal  contract  being 
for  the  furnishing  of  subsistence  to  workers  in  con- 
nection with  the  building  of  the  Basic  Magnesium 
plant  in  Nevada)  said  contracts  having  a  stipulated 
life  of  two  years  at  the  date  of  decedent 's  death.  The 
five  plaintiff-appellants  agreed  to  pay  the  smn  of 
$75,000.00  to  the  decedent's  estate.  They  took  over 
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the  operation  of  said  business,  and  out  of  the  in- 
come therefrom  they  paid  to  decedent's  estate  the 
agreed  sum  of  $75,000.00.  Decedent  was  also  a  mem- 
ber of  an  Alaska  partnership  at  the  time  of  his 
death,  and  the  five  plaintiff-appellants  purchased 
from  his  estate  the  decedent's  interest  therein  for 
the  sum  of  $50,000.00. 

Statement  of  Points 
The  District   Court  erred  in  the   following  re- 
spects : 

A.     California  Partnership. 

1.  In  concluding  as  a  matter  of  law  that  the 
purchase  price  ($75,000.00)  should  not  be  appor- 
tioned among  the  specific  assets  acquired. 

2.  In  concluding  as  a  matter  of  law  that  the 
sums  paid  (aggregating  $75,000.00)  are  not  de- 
ductible as  expenses,  and  are  not  amortizable  or 
depreciable  over  the  two  year  life  of  the  contracts 
(to  wit,  1942  and  1943). 

3.  In  finding  as  a  fact  that  "*  *  *  decedent  had 
an  interest  in  the  California  partnership  in  excess 
of  $71,000.00,  without  the  alleged  contracts  being 
listed  as  assets"  at  the  time  of  his  death.  This  error 
is  based  primarily  upon  the  following  two  errors : 

A.  Failure  of  the  Court  to  find  as  a  fact 
that  at  the  time  of  his  death,  the  California 
partnership  had  a  liability  in  favor  of  decedent 
in    the    amount    of    approximately    $29,000.00, 
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which  amount  was  paid  to  his  estate  in  addition 
to  the  $75,000.00,  and  which  amount  was  not 
part  of  the  value  of  decedent's  capital  interest 
(which  had  no  value)  in  said  partnership. 

B.  Failure  of  the  Court  to  find  as  a  fact 
that  whatever,  if  any,  value  decedent's  interest 
in  said  partnership  had  at  the  time  of  death, 
was  allocable  to  partnership  assets  was  de- 
preciated by  approximately  50%  (basis  two- 
year  life)  between  the  date  of  death  (December 
27,  1941),  and  the  date  of  purchase  (December 
12,  1942),  three-fourths  of  which  depreciation 
was  allocable  to  decedent's  interest. 

4.  In  finding  as  a  fact  that  various  partnership 
subsistence  contracts  had  no  substantial  value,  and 
only  a  small  percentage  of  the  value  to  the  partner- 
ship ($100,000.00)  contended  for  by  plaintiff-ap- 
pellants. 

5.  In  finding  that  $4,000.00  was  paid  for  good- 
will or  going  concern  value. 

6.  In  finding  that  the  amount  of  $75,000.00  was 
not  paid  to  purchase  specific  assets. 

B.     Alaska  Partnership. 

1.  The  Court  made  the  same  errors  with  respect 
to  $10,561.30  of  the  purchase  price  paid  in  connec- 
tion \\ith  the  Alaska  partnership,  that  being  the 
amount  by  which  the  purchase  price  of  $50,000.00 
exceeded  the  book  value  of  decedent's  interest  in 
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said  Alaska  partnership  at  the  date  of  his  death 
($39,438.70). 

Dated:     July  20,  1955. 

MACKAY,  McGregor, 

REYNOLDS  &  BENNION, 

By  /s/  A.  CALDER  MACKAY, 

/s/  ADAM  Y.  BENNION, 

/s/  STAFFORD  R.  GRADY, 

Counsel  for  Appellants. 

Service  of  Copy  acknowledged. 
[Endorsed]  :     Filed  July  22,  1955. 


[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  RE  DESIGNATION, 
PRINTING  AND  USE  OF  RECORD 

It  is  hereby  stipulated  by  and  between  counsel 
for  the  respective  parties  hereto  as  follows : 

1.  The  entire  record,  as  certified  to  this  Court 
b}^  the  Clerk  of  the  United  States  District  Court 
is  material  to  the  consideration  of  the  appeal. 

2.  The  following  portions  of  the  record  as  cer- 
tified shall  be  included  in  the  printed  record: 

a.  Complaint  in  H.  S.  Anderson,  Jr.  v.  United 
States  of  America  (No.  12044-C  Civil  in  the  United 
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States  District  Court)  filed  on  August  4,  1950,  in- 
cluding all  exhibits  attached  thereto. 

b.  Answer  in  said  action  filed  on  or  about  Janu- 
ary 10,  1951. 

c.  Interrogatories  bv  defendant  filed  in  said 
action  on  December  13,  1951. 

d.  Answer  to  interrogatories  filed  in  said  action 
on  March  10,  1952. 

e.  Stipulation  of  Facts,  filed  in  said  action  on 
January  13,  1954. 

f.  Stipulation  filed  in  said  action  on  June  30, 
1954. 

g.  Transcript  of  record  of  proceedings  had  on 
the  28th  and  29th  days  of  January,  1954,  beginning 
at  page  1  and  ending  at  page  154,  together  with  the 
following  exhibits  only:  2,  16,  17  and  A. 

h.  Memorandum  of  decision  filed  in  said  action 
by  Judge  James  N.  Carter  on  Jirne  30,  1954. 

i.  Findings  of  Fact  and  Conclusions  of  Law 
filed  in  said  action  by  Judge  James  M.  Carter  on 
March  18,  1955. 

j.  Judgment  entered  in  said  action  on  March  22, 
1955. 

k.  Notice  of  Appeal  filed  in  said  action  on  May 
20,  1955. 

1.  Mmutes  of  the  Court  of  September  14,  1953; 
January  28,  1954;  January  29,  1954;  June  30,  1954; 
and  March  18,  1955. 

m.  Statement  of  Points  Upon  Which  Appellants 
Intend  to  Eely,  dated  July  20,  1955. 

n.  This  Stipulation  Re  Designation,  Printing 
and  Use  of  Record. 
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3.  All  portions  of  the  record  as  certified  by  the 
Clerk  of  the  United  States  District  Court  which  are 
not  included  in  the  printed  record,  as  indicated 
above,  may  be  referred  to  by  either  party  in  briefs 
or  argument,  the  same  as  if  said  portions  had  been 
part  of  the  printed  record. 

4.  The  record  as  designated  herein  concerning 
the  case  of  H.  S.  Anderson,  Jr.  v.  United  States  of 
America  (No.  12044-C  Civil  in  the  United  States 
District  Court)  may  be  used  in  the  following  com- 
panion cases  with  the  same  force  and  effect  and  to 
all  intents  and  purposes  as  though  a  duplicate  of 
said  record  had  been  designated,  printed,  served  and 
filed  in  each  of  said  companion  cases : 

1.  Ethel  H.  Anderson  v.  U.S.A.,  No.  12045-C, 
Civil,  U.  S.  District  Court. 

2.  Robert  W.  Anderson  v.  U.S.A.,  No.  12046-C, 
Civil,  U.  S.  District  Court. 

3.  Gloria  S.  Anderson  v.  U.S.A.,  No.  12047-C, 
Civil,  U.  S.  District  Court. 

4.  John  Hardy  Anderson  v.  U.S.A.,  No.  12048- 
C,  Civil. 

Dated:     July  20,  1955. 

MACKAY,  McGregor, 

REYNOLDS  &  BENNION, 

By  /s/  A.  CALDER  MACKAY, 

/s/  ADAM  Y.  BENNION, 

/s/  STAFFORD  R.  GRADY, 
Counsel  for  Appellants. 
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LAUGHLIN  E.  WATERS, 
United  States  Attorney; 

EDWARD  R.  McHALE, 

Assistant   United   States  At- 
torney, 

/s/  EDWARD  R.  McHALE, 
Counsel  for  Appellee. 

[Endorsed] :    Filed  July  22,  1955. 
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Jurisdiction. 

Deficiencies  in  Federal  income  taxes  for  the  calendar 
year  1943  having  been  assessed  against  and  collected  from 
appellants  in  February  and  March,  1947  [R.  8  and  29], 
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each  of  the  appellants  on  December  28,  1948,  filed  with 
the  Collector  of  Internal  Revenue  at  Los  Angeles,  Cali- 
fornia, a  claim  for  refund  thereof.  [R.  8,  30,  15-21.] 
The  claims  were  disallowed  by  the  Commissioner  of 
Internal  Revenue  by  registered  notices  dated  August  29, 
1949.  [R.  8-9,  27-8,  30.]  The  complaints  for  recovery 
of  the  alleged  overpayments  of  income  tax  and  interest, 
with  copies  of  the  claims  for  refund  attached  as  exhibits, 
were  filed  with  the  United  States  District  Court  for  the 
Southern  District  of  CaHfornia,  Central  Division,  on 
August  4,  1950.  [R.  3-28.]  The  five  causes,  involving 
the  identical  issue,  were  consolidated  for  trial  below,  and 
are  presented  here  on  appeal  on  the  record  in  one  of  the 
five  cases  by  stipulation,     [R.  271.] 

On  June  30,  1954,  the  Court  below  entered  its  Mem- 
orandum of  Decision  [R.  59-68]  ;  and  on  March  18,  1955, 
the  District  Court  filed  Findings  of  Fact  and  Conclusions 
of  Law  [R.  71-92]  and  entered  Judgments  dismissing  the 
complaints.  [R.  92-100.]  The  Notices  of  Appeal  were 
filed  by  appellants  on  May  20,  1955.     [R.  100-106,] 

The  claims  for  refund  were  filed  under  and  within  the 
two-year  period  prescribed  by  Section  322  of  the  Internal 
Revenue  Code.  (26  U.  S.  C.  322.)  The  complaints  were 
filed  in  the  District  Court  within  the  two-year  period 
prescribed  by  Section  3772(a)(2)  of  the  Internal  Revenue 
Code  (26  U.  S.  C.  3772(a)(2)),  and  pursuant  to  the 
authority  contained  in  Title  28,  Section  1346(a)(1),  of 
the  United  States  Code.  The  taxes  in  controversy  were 
paid  to  Harry  C.  Westover,  the  then  Collector  of  In- 
ternal Revenue,  but  who  was  not  in  office  as  Collector  of 
Internal  Revenue  when  these  actions  were  commenced. 
[R.  4,  28.]  The  appellants  are  residents  of  the  County 
of   Los   Angeles,   California,   within   the  judicial   district 
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in  which  the  complaints  were  filed,  as  required  by  Title 
28,  Section  1402(a),  of  the  United  States  Code.  [R. 
3,  28.]  From  the  adverse  final  Judgments  of  the  District 
Court,  appellants  have  appealed  to  this  Honorable  Court, 
the  jurisdiction  of  which  rests  upon  Title  28,  Section 
1291,  of  the  United  States  Code. 

Summary  Statement  of  the  Case. 

1.  Three  of  the  appellants,  plaintiffs  below,  Harold  S. 
Anderson,  Jr.,  Robert  W.  Anderson,  and  John  Hardy 
Anderson,  are  adult  sons  of  Harold  S.  Anderson,  Sr. 
Ethel  H.  Anderson  is  the  wife  of  Harold  S.  Anderson, 
Jr.,  and  Gloria  S.  Anderson  is  the  wife  of  Robert  W. 
Anderson,  these  wives  being  the  other  two  appellants. 

2.  Harold  S.  Anderson,  Sr.,  died  intestate  on  December 
27,  1941.  Prior  to  and  on  the  date  of  his  death  he  was 
a  member  of  a  co-partnership  (hereinafter  referred  to 
as  the  California  partnership)  consisting  of  himself  and 
his  son,  H.  S.  Anderson,  Jr.,  one  of  the  appellants,  in 
which  Harold  S.  Anderson,  Sr.,  the  decedent,  owned  a 
75%  interest  and  H.  S.  Anderson,  Jr.,  owned  a  25  per  cent 
interest.  The  business  of  the  co-partnership  consisted 
of  subsistence  contracting  work  (feeding  and  housing  de- 
fense workers)  and  was  conducted  in  the  States  of  Cali- 
fornia and  Nevada  under  the  name  of  "H.  S.  Anderson." 
The  California  partnership  was  organized  on  January  1, 
1938,  by  virtue  of  an  oral  agreement  between  the  decedent 
and  H.  S.  Anderson,  Jr.,  which  contained  no  provision 
for  continuance  of  the  partnership  in  the  event  of  death 
of  one  of  the  partners.     [R.  74-5.] 

3.  After  almost  a  year  of  arms-length  negotiation 
between  H.  S.  Anderson,  Jr.,  both  in  his  capacity  as  ad- 
ministrator of  his   father's   estate  and  as   the   surviving 


partner  of  the  California  partnership,  and  the  widow  of 
the  decedent  (who  was  the  stepmother  of  H.  S.  Anderson, 
Jr.),  H.  S.  Anderson,  Jr.  agreed  to  pay  into  the  decedent's 
estate  the  sum  of  $75,000.00,  representing  the  fair  market 
value  at  the  date  of  his  death  of  the  decedent's  interest  in 
the  California  partnership,  together  with  the  sum  of 
$228,369.32,  representing  the  estate's  share  of  the  profits 
of  the  California  partnership  from  the  date  of  death  to 
the  date  of  the  agreement  (to  wit,  December  11,  1942). 
The  actual  language  of  the  agreement  in  this  respect  was 
as  follows  [Ex.  2,  R.  117-8.  77-8,  173] : 

"6.  H.  S.  Anderson.  Jr.,  as  surviving  partner  of 
the  California  Partnership,  in  full  satisfaction  and 
discharge  of  all  claims  of  the  estate  of  H.  S.  Ander- 
son, deceased,  and  of  the  heirs  of  H.  S.  Anderson, 
deceased,  for  and  on  account  of  the  interest  of  said 
H.  S.  Anderson  in  his  lifetime  and  that  his  estate 
has  acquired  since  his  death  in  and  to  the  California 
Partnership,  hereby  agrees  to  pay  into  the  estate  of 
H.  S.  Anderson,  deceased,  the  following  sums  of 
money : 

"(a)  The  sum  of  $75,000.00,  representing,  as 
the  parties  hereto  agree,  the  fair  market  value  at 
date  of  the  death  of  the  decedent,  of  his  interest 
in  said  California  partnership; 

"(b)  The  sum  of  $228,369.32,  representing,  as 
the  parties  hereto  agree,  the  estate's  share  of  the 
profits  of  the  California  Partnership  from  the  date 
of  the  death  of  the  decedent,  December  27,  1941, 
to  the  date  of  this  agreement." 

4.  On  the  date  of  the  decedent's  death  the  California 
partnership  was  obligated  to  the  decedent  for  advances 
made  by  him  in  the  sum  of  $29,013.36,  and  these  ad- 
vances were  repaid  to  his  estate — in  addition  to  the  sum 


of  $75,000.00  hereinabove  referred  to,  the  agreement  of 
December  11,  1942  providing  as  follows  in  this  respect 
[R.  121]: 

"11,  It  is  recognized  and  agreed  by  all  of  the 
parties  hereto  that  at  the  date  of  death  of  decedent, 
The  California  Partnership  was  obligated  for  ad- 
vances made  by  H.  S.  Anderson,  deceased,  in  the 
amount  of  $29,013.36. 

"It  is  further  understood  and  agreed  that  the  said 
sum  of  $29,013.36,  owed  to  the  decedent  at  the  date 
of  his  death  by  The  California  Partnership  was  com- 
munity property  and  that  the  same  shall  be  paid  into 
the  estate  bv  the  surviving  partner,  H.  S.  Anderson, 
Jr." 

5.  Said  agreement  of  December  11,  1942,  was  ap- 
proved by  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  Los  Angeles,  sitting  as  a  court 
of  probate,  on  December  22,   1942.      [R.  79.] 

6.  The  amounts  specified  in  the  agreement  were  duly 
paid  into  the  estate  of  the  decedent.  Prior  to  signing  the 
agreement  it  had  been  understood  by  the  five  appellants 
that  they  would  join  together  in  the  formation  of  a  new 
limited  partnership  to  carry  on  the  business.  This  was 
done.  The  three  brothers  borrowed  money  from  a  bank 
in  order  to  make  the  payment  of  $75,000.00,  the  note 
being  signed  on  December  16,  1942  and  secured  by  a 
continuing  guarantee  signed  by  all  five  appellants.  The 
sum  of  $75,000.00  was  actually  paid  into  the  estate  by  the 
five  appellants  on  or  about  December  21,  1942;  and  they 
were  credited  with  their  respective  shares  of  the  payment 
on  the  books  of  a  new  limited  partnership  which  was 
created  on  December  23,  1942,  for  the  purpose  of  carry- 
ing on  the  business.     [R.  206-211;  Exs.  22,  23.]     The 


interests  of  the  five  appellants  in  the  limited  partnership 
were:  Harold  42.5  per  cent  and  his  wife  Ethel  7.5  per 
cent  (or  50  per  cent  between  them)  ;  Robert  21.25  per  cent 
and  his  wife  Gloria  3.75  per  cent  (or  25  per  cent  between 
them) ;  and  John  25  per  cent.  [Ex.  3.]  The  sum  of 
$75,000.00  was  deducted  by  these  five  individuals  in  com- 
puting their  net  incomes  for  the  years  1942  and  1943  in 
these  relative  proportions,  one-half  in  each  year.  The 
deductions  were  disallowed  by  the  Commissioner  of  In- 
ternal Revenue,  as  a  result  of  which  income  tax  deficien- 
cies were  paid,  a  portion  of  which  is  sought  to  be  recovered 
in  these  actions. 

7.  On  the  date  of  decedent's  death  the  CaHfornia  part- 
nership was  engaged  in  subsistence  work  at  Camps  San 
Luis  Obispo  and  Roberts,  California  Shipbuilding  Yards, 
Douglas  Aircraft  Plant,  and  Basic  Magnesium,  under  con- 
tracts or  purchase  orders  which  had  stipulated  economic 
useful  lives  of  two  years  from  and  after  December  31, 
1941.  [R.  53-5.]  These  contracts  and  purchase  orders 
had  no  cost  and  hence  did  not  appear  as  assets  on  the 
books  of  the  partnership. 

8.  The  liability  due  the  decedent  in  the  sum  of  $29,- 
013.26,  as  aforesaid,  was  actually  the  amount  to  his  credit 
in  his  capital  account  on  the  books  of  the  partnership 
at  the  date  of  death,  and,  pursuant  to  the  understanding 
with  the  surviving  partner,  H.  S.  Anderson,  Jr.,  was 
treated  as  a  liability  of  the  partnership  instead  of  capital. 
In  other  words,  since  the  decedent  had  contributed  both 
services    and   capital,    whereas    the    son    had    contributed 
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only  services,  the  agreement  between  them  was  that  the 
money  contributed  by  the  decedent  would  be  treated  as  a 
liabiHty  and  repaid  to  the  decedent.  The  result  was  that 
there  was  no  net  worth  or  net  asset  value  on  the  partner- 
ship books,  the  Habilities  equalling  the  assets.  [Ex.  16, 
R.  127,  177-8.] 

9.  The  appellants  filed  their  claims  for  refund  alleg- 
ing that  the  sum  of  $75,000.00  was  deductible  either  as 
an  ordinary  and  necessary  expense,  or,  in  the  alternative, 
if  the  payment  should  be  capitalized,  it  should  be  treated 
as  the  cost  of  said  contracts  and  purchase  orders  having 
a  two-year  life  at  date  of  death  of  the  decedent,  and  the 
amount  paid  should  be  amortized  over  the  two-year  period, 
which  would  be  1942  and  1943.  [R.  19.]  Taxwise,  the 
result  would  be  the  same  in  either  event.  The  Commis- 
sioner disallowed  the  claims,  as  heretofore  stated. 

10.  When  he  died  the  decedent  was  a  member  of 
another  partnership,  known  as  the  Alaska  partnership,  he 
having  a  40  per  cent  interest  therein,  Robert  30  per  cent, 
John  20  per  cent,  and  Harold,  Jr.  10  per  cent.  [R.  75.] 
In  the  agreement  of  December  11,  1942,  the  three  sons, 
as  surviving  partners,  agreed  to  pay  into  the  estate  of 
the  decedent  the  sum  of  $50,000.00  in  a  manner  similar 
to  the  $75,000.00  payment.  The  Alaska  partnership  was 
engaged  in  subsistence  contract  work  in  connection  with 
the  construction  of  the  air  base  at  Anchorage,  Alaska, 
pursuant  to  a  contract  with  the  War  Department,  the 
useful  economic  life  of  which  was  two  years  from  and 
after  December  31,   1941.      [R.   53,  55.]      Inasmuch  as 


there  was  a  net  asset  value  on  the  books  of  the  Alaska 
partnership  on  the  date  of  death,  the  decedent's  capital 
account  showing  an  investment  of  $39,438.70,  appellants 
contend  that  they  are  entitled  to  a  deduction  on  account 
of  the  $50,000.00  payment  only  to  the  extent  that  it 
exceeds  the  sum  of  $39,438.70,  or  only  $10,561.30.  [Ex. 
17,  R.  128.] 

11.  The  values  of  the  decedent's  interests  in  the  two 
partnerships  on  the  date  of  his  death  were  taxed  as  part 
of  his  gross  estate.  The  expectation  of  profits  to  be  de- 
rived from  the  contracts  and  purchase  orders  was  realized, 
for  the  California  business  in  the  years  1942  and  1943  re- 
sulted in  income  of  $275,000.00  and  $185,000.00,  re- 
spectively, while  the  Alaska  business  resulted  in  income  of 
$97,000.00  and  $131,000.00,   respectively. 

Specification  of  Errors. 

1.  The  District  Court  erred  in  holding  that  the  sum  of 

$75,000.00  paid  by  appellants  into  the  decedent's  estate 
could  not  be  capitalized  and  amortized  over  the  economic 
useful  lives  (two  years)  of  the  assets  of  the  business 
purchased  by  said  payment,  or,  in  the  alternative,  de- 
ducted as  current  expense  during  said  two  years. 

2.  The  District  Court  erred  in  refusing  and  failing 
to  find  as  a  fact  that  said  sum  of  $75,000.00  was  paid  into 
decedent's  estate  because  of  the  existence  at  the  date  of 
his  death  of  certain  valuable  contracts  and  purchase  orders 
having  two-year  lives;  and  in  finding,  to  the  contrary 
and  without  support  in  the  record,  that  said  contracts  and 
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purchase  orders  had  no  substantial  value  and  that  the 
California  partnership  had  net  assets  of  $71,000.00  other 
than  and  in  addition  to  said  contracts  and  purchase 
orders. 

3.  The  District  Court  committed  the  foregoing  errors 
with  respect  to  $10,561.30  of  the  $50,000.00  paid  into 
decedent's  estate  in  respect  of  his  interest  in  the  Alaska 
partnership. 

Summary  of  Argument. 

Under  California  law,  when  a  partner  dies  and  the 
death  dissolves  the  partnership,  the  decedent's  interest  in 
partnership  assets  vests  in  the  surviving  partner.  But 
the  latter  holds  the  decedent's  interest  in  such  assets  as  a 
trustee  and  must  account  to  the  decedent's  estate  for 
their  worth.  When  he  pays  the  estate  the  value  of  the 
decedent's  interest  in  such  assets  he  acquires  for  himself 
the  beneficial  ownership  of  them,  and  what  he  pays  be- 
comes the  cost  basis  of  the  assets.  To  hold  that  the  cost 
is  not  the  cost  of  the  assets,  but  is  the  cost  of  an  intangible 
interest  in  a  partnership,  as  did  the  lower  court,  is  to 
lose  sight  of  the  simple  fact  that  death  dissolved  the  part- 
nership and  that  the  decedent's  interest  therein,  as  a  sepa- 
rate intangible  asset,  ceased  to  exist  or  will  cease  to  exist 
the  moment  the  purchase  is  made.  There  remain  only 
the  underlying  assets  representing  the  values  purchased, 
to  which  the  cost  must  be  assigned. 

The  testimony  regarding  the  value  of  the  contracts  and 
purchase  orders  was  not  contradicted. 
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ARGUMENT. 

I. 

The  District  Court  Erred  in  Holding  That  the  Sum 
of  $75,000.00  Paid  by  Appellants  Into  the  De- 
cedent's Estate  Could  Not  Be  Capitalized  and 
Amortized  Over  the  Economic  Useful  Lives  (Two 
Years)  of  the  Assets  of  the  Business  Purchased 
by  Said  Payment,  or,  in  the  Alternative,  Deducted 
as  Current  Expense  During  Said  Two  Years. 

The  conclusions  of  law  of  the  lower  court  appear  on 
page  91  of  the  record.  Limiting  our  consideration  here 
for  the  moment  to  the  California  partnership,  which  is  the 
principal  source  of  controversy,  those  conclusions  of  law 
are  in  essence  that: 

(a)  by  the  payment  of  $75,000.00  to  the  estate  of  their 
father  the  three  Anderson  sons  and  the  wives  of  two  of 
them  "*  *  *  purchased  the  interest  of  H.  S.  Ander- 
son, deceased,  in  the  partnership  known  as  H.  S.  Ander- 
son Co.  *  *  *  and  not  specific  assets  or  specific  con- 
tracts   *    *    *;"   and 

(b)  the  sums  thus  paid  "*  *  *  are  not  deductible 
as  expenses  under  any  provisions  of  the  Internal  Revenue 
Code,  are  not  amortizable,  cannot  be  capitalized  and  de- 
preciated and  did  not  give  rise  to  deductible  losses  in 
1943  or  1944  or  loss  carrybacks  from  1944  to  1943." 
[R.  91.] 

In  its  "Memorandum  of  Decision"  the  court  further 
stated  that  "The  Courts  cannot  characterize  the  situation 
as  one  involving  good  will.  *  *  *  fj^g  record  shows 
that  good  will  was  not  purchased  *  *  *^  unless  it  was 
the  small  difference  between  $75,000  and  the  $71,000 
*    *    *."     [R.  64.] 
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The  lower  court  thus  adopted  the  view  urged  by  the 
Government,  namely,  that  the  sum  of  $75,000.00  was  paid 
for  the  decedent's  interest  in  the  former  California  part- 
nership and  could  not  be  apportioned  as  the  cost  of  the 
various  assets  used  in  the  business.  The  result  is  that 
appellants  have  been  denied  a  recovery  of  their  $75,000.00 
cost  in  computing  income  taxes.  They  were  prohibited 
deductions  as  expenses;  they  could  not  capitalize  the  pay- 
ment and  recover  their  investment  through  depreciation 
or  amortization  deductions;  and  consequently  to  this  date 
they  have  never  recovered  their  cost  taxwise. 

It  is  fundamental  that  the  Internal  Revenue  Code 
levies  a  tax  upon  net  income,  as  distinguished  from  gross 
income.  And,  with  the  possible  exception  of  good  will 
which  is  not  involved  here,  the  theory  of  the  Code  is  to 
permit  deductions  from  gross  income  for  sums  paid  out 
by  taxpayers.  Payments  are  classified  either  as  expenses 
or  as  capital  expenditures.  The  Code  permits  a  tax 
recovery  of  expenses  by  their  outright  deduction  from 
gross  income  in  the  year  paid  or  incurred.  Section  23 
authorizes  the  deduction  of  business  expenses  as  well  as 
expenses  paid  for  the  production  of  income  in  the  fol- 
lowing language: 

"Sec.  23.     Deductions  From  Gross  Income. 

In  computing  net  income  there  shall  be  allowed  as 
deductions : 

(a)  Expenses. — 

(1)  Trade  or  Business  Expenses. — 

(A)  In  General. — All  the  ordinary  and  necessary 
expenses  paid  or  incurred  during  the  taxable  year  in 
carrying  on  any  trade  or  business,    *    *    *. 
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(2)  Non-Trade  or  Non-Business  Expenses. — In 
the  case  of  an  individual,  all  the  ordinary  and  neces- 
sary expenses  paid  or  incurred  during  the  taxable 
year  for  the  production  or  collection  of  income,  or 
for  the  management,  conservation,  or  maintenance 
of  property  held  for  the  production  of  income." 

If  a  payment  is  a  capital  expenditure  (namely,  the  pur- 
chase price  of  a  capital  asset  or  assets),  as  distinguished 
from  an  ordinary  current  expense,  then  the  payment  is 
capitalized  instead  of  deducted.  In  that  event  the  recovery 
of  cost,  taxwise,  is  permitted  by  means  of  annual  de- 
preciation or  amortization  deductions  spread  ratably  over 
the  economic  life  of  the  asset  acquired  by  the  purchase. 
Section  23(1)  of  the  Code  provides  that  in  computing 
net  income  there  shall  be  allowed  as  a  deduction  ''*  *  * 
A  reasonable  allowance  for  the  exhaustion,  wear  and 
tear  (including  a  reasonable  allowance  for  obsolescence) 
— (1)  of  property  used  in  the  trade  or  business,  or  (2) 
of  property  held  for  the  production  of  income." 

And  in  this  connection  Section  23 (n)  specifies  that  the 
"*  *  *  basis  upon  which  depletion,  exhaustion,  wear 
and  tear,  and  obsolescence  are  to  be  allowed  in  respect 
of  any  property  shall  be  as  provided  in  section  114," 
which  requires  the  same  basis  for  this  purpose  as  is  used 
for  the  purpose  of  determining  gain  upon  the  sale  of 
property.  With  exceptions  not  here  pertinent,  Section 
113  lays  down  the  general  rule  that  such  basis  is  the 
''cost  of  such  property/' 

When  the  lower  court  adopted  conclusions  of  law 
holding  that  the  sum  of  $75,000.00  in  question  here  was 
not  deductible  as  an  expense  and  could  not  be  capitalized 
and  amortized  or  depreciated,  it  is  respectfully  submitted 
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the  court  committed  fundamental  and  reversible  error.  It 
simply  failed  to  give  effect  to  the  plain  provisions  of  the 
Internal  Revenue  Code.  The  result  of  that  error  was  to 
tax  these  appellants  upon  gross  income  in  that  they  have 
not  been  permitted  to  deduct  or  recover  their  $75,000.00 
cost. 

Appellants'  position  in  this  case  is  that  the  sum  of 
$75,000.00  paid  by  them  must  be  apportioned  among 
partnership  assets  and  recovered  by  way  of  depreciation 
or  amortization.  The  evidence  showed,  as  will  appear 
hereinafter,  that  the  appellants  desired  to  purchase  the 
decedent's  interest  in  the  California  partnership  because 
of  substantial  income  or  profits  expected  to  be  derived 
by  them  from  operation  of  the  business  under  certain 
contracts  and  purchase  orders  during  the  two  years  fol- 
lowing the  date  of  decedent's  death.  Hence,  appellants 
contend  that  their  cost  of  $75,000.00  should  be  recovered 
over  said  two-year  period  (1942  and  1943)  and  out  of 
the  income  or  profits  expected  to  be  realized — and  which 
were  in  fact  realized. 

Appellants  contend  that  the  present  case  is  governed 
directly  by  the  reasoning  of  the  decision  of  the  Tax  Court 
of  the  United  States  in  Nathan  Blum,  5  T.  C.  702.  The 
curious  point  is  that  appellants  here  are  relying  upon 
the  argument  which  the  Government  successfully  ad- 
vanced in  that  case.  In  that  case  one  of  two  partners  in 
a  partnership  bought  out  the  interest  of  the  other  partner 
and  soon  thereafter  sold  at  a  profit  certain  of  the  assets 
which  previously  had  been  owned  by  the  partnership. 
The  Treasury  Department  contended  that  he  should  pay 
tax  upon  the  profit  and  that  he  was  entitled  to  use  as 
the  cost  basis  of  such  assets  a  fair  allocation  of  the  sum 
which  he  had  paid  the  retiring  partner.     The  taxpayer 
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there  attempted  to  be  relieved  of  such  tax  by  arguing- 
that  he  had  not  bought  assets  as  such,  but  merely  had 
bought  an  interest  in  the  partnership  or  in  the  business. 

It  seems  inescapable  that  the  argument  thus  advanced 
by  the  taxpayer  in  the  Blum  case  is  precisely  the  argument 
which  the  Government  advances  here.  But  the  Tax 
Court  rejected  the  taxpayer's  position  and  applied  the 
familiar  doctrine  in  tax  law  that  if  a  business  (or  any 
other  group  of  assets)  is  purchased  for  a  lump  sum,  the 
purchase  price  must  be  allocated  among  the  various  as- 
sets purchased  and  gain  or  loss  must  be  separately  com- 
puted upon  the  sale  or  other  disposition  of  each  of  the 
various  assets  acquired.  A  corollary  of  this  principle,  of 
course,  is  that  the  cost  thus  allocated  to  each  of  the 
various  assets  becomes  its  cost  for  all  purposes,  including 
the  basis  for  computing  allowances  for  depreciation  prior 
to  the  sale  of  the  asset,  as  heretofore  shown. 

In  disposing  of  the  conflicting  contentions,  the  pur- 
chaser contending  that  he  had  merely  purchased  an  in- 
tangible partnership  interest,  while  the  Government  con- 
tended that  he  had  purchased  an  interest  in  various  as- 
sets, the  court  said  at  page  709: 

''The  result  contended  for  by  petitioner,  however, 
does  not  follow  from  his  premise.  His  contention 
ignores  the  fact,  which  can  not  be  denied,  that  as  a 
result  of  the  transaction  between  him  and  his  brother 
he  became  sole  owner  of  all  the  assets  of  the  business 
and  that  some  of  those  assets  were  disposed  of  dur- 
ing the  period  from  November  1  to  December  31, 
1940.  Petitioner's  argument,  in  a  slightly  different 
guise,  is  in  all  material  respects  the  same  argument 
that  has  many  times  in  the  past  been  refuted;  that  is 
to  say,  that  where  property  is  acquired  as  a  whole, 
gain  or  loss  is  not  realized  until  it  is  all  disposed  of, 
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even  though  it  be  disposed  of  in  parcels.  Such  con- 
tentions are  inconsistent  with  the  theory  of  the  tax 
laws,  which  are  designed  to  levy  taxes  upon  gains 
and  profits  of  business  for  annual  periods.  Heiner 
V.  Mellon,  304  U.  S.  271.  It  is  now  well  settled  that 
where  property  is  acquired  as  a  whole,  for  a  lump 
sum,  and  subsequently  disposed  of  a  portion  at  a 
time,  there  must  be  an  allocation  of  the  cost  or  other 
basis  over  the  several  units  (except  where  appor- 
tionment would  be  wholly  impracticable)  and  gain 
or  loss  computed  and  reported  upon  the  disposition 
of  each  part.  See  Santa  Maria  Gas  Co.,  10  B.  T.  A. 
1412;  O.  H.  Himelick,  32  B.  T.  A.  792;  Bancitaly 
Corporation,  34  B.  T.  A.  494;  T.  H.  Symington  & 
Sons,  Inc.,  35  B.  T.  A.  711;  cf.  Heiner  v.  Mellon, 
supra. 

"The  cases  relied  upon  by  petitioner,  among  them 
Commissioner  V.  Shapiro,  125  Fed.  (2d)  532;  Thorn- 
ley  V.  Commissioner,  147  Fed.  (2d)  416,  reversing 
2  T.  C.  220;  McClellan  v.  Commissioner,  117  Fed. 
(2d)  988,  affirming  42  B.  T.  A.  124;  Dudley  T. 
Humphrey,  32  B.  T.  A.  280;  and  Williams  v.  Mc- 
Gowan,  58  Fed.  Supp.  692,  we  think,  are  not  in 
point.  The  issue  in  most  of  these  cases  was  the  tax- 
ability of  a  retiring  partner,  and  the  problem  was 
whether  that  partner's  gain  or  loss  was  ordinary  or 
capital.  In  the  McGowan  case,  the  issue  was  whether 
the  loss  sustained  by  a  surviving  partner  who  pur- 
chased the  interest  of  his  deceased  partner  and  some 
two  weeks  later  sold  the  entire  business  was  an 
ordinary  loss  or  a  capital  loss.  Such  is  not  the  prob- 
lem here,  for  we  are  not  dealing  with  the  sale  of  the 
business  by  petitioner  as  an  entirety.  In  none  of 
those  cases  was  the  proposition  contended  for  by 
petitioner,  namely,  that  gain  or  loss  is  not  realized 
until  sale  or  disposition  of  the  business  as  such, 
even  hinted  at." 
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It  has  never  been  held  that  amounts  paid  for  a  partner- 
ship interest  are  not  to  be  allocated  to  the  partnership 
assets.  The  cases  of  Commissioner  v.  Shapiro,  125  F. 
2d  532;  Stilyenhauer  v.  United  States,  115  F.  2d  283, 
and  Thornley  v.  Commissioner,  147  F.  2d  416,  do  not 
so  hold.  They  involved  the  tax  situation  of  a  seller  of 
an  interest  in  a  partnership,  and  whether  he  realized 
capital  gain  or  ordinary  income.  This,  in  turn,  depended 
upon  whether  he  had  sold  his  partnership  interest  or  his 
interest  in  the  partnership  assets.  Those  cases  did  not 
even  consider  the  tax  situation  of  the  purchaser.  And, 
as  we  have  seen  from  the  Blum  case,  if  the  partnership 
is  dissolved  and  the  purchaser  becomes  the  owner  of  the 
assets,  it  is  proper  to  allocate  the  payment  as  the  cost  of 
the  assets.    Indeed,  there  is  nothing  else  that  can  be  done. 

We  have  set  forth  in  the  Appendix  hereto  the  pertinent 
sections  of  the  California  Corporations  Code  dealing  with 
the  rights  of  partners  and  their  representatives  upon  the 
death  of  a  partner.  Such  provisions  may  be  summarized 
as  follows,  insofar  as  relevant  to  the  instant  case: 

Unless  the  partnership  agreement  contains  a  provision 
to  the  contrary,  a  partnership  is  dissolved  by  the  death 
of  a  partner.  Upon  dissolution,  the  partnership  is  not 
terminated,  but  continues  until  the  winding  up  of  the 
partnership  affairs  is  completed.  Dissolution  terminates 
the  authority  of  the  surviving  partner  to  act  for  the 
partnership,  except  to  the  extent  necessary  to  wind  up  its 
affairs. 
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The  three  property  rights  of  a  partner,  as  defined  by 
California  law,  are:  (a)  his  rights  in  specific  partnership 
property;  (b)  his  interest  in  the  partnership;  and  (c) 
his  right  to  participate  in  the  management.  With  respect 
to  the  first  right,  a  partner  is  a  co-owner  with  his  other 
partners  in  specific  partnership  property,  holding  as  a 
tenant  in  partnership,  and  on  his  death  his  right  in  specific 
partnership  property  vests  in  the  surviving  partner;  but 
such  surviving  partner  has  no  right  to  possess  the  part- 
nership property  except  for  partnership  purposes,  i.e., 
winding  up  purposes.  The  surviving  partner  becomes  a 
trustee  for  the  decedent's  share,  and  owes  a  strict  duty  to 
account  to  his  estate  for  the  value  of  his  share  of  the 
assets.  In  Sihert  v.  Shaver,  111  Cal.  App.  2d  833,  245 
P.  2d  514,  519,  the  court  said: 

''A  surviving  partner  is  a  trustee  of  the  trust  in- 
herited from  his  decedent,  and  of  the  assets  of  the 
partnership.  As  such  he  owes  the  maximum  of  good 
faith  and  personal  confidence  to  the  decedent  and  to 
the  latter's  beneficiaries.     *     *     *" 

When  a  partner  dies,  and  the  surviving  partner  con- 
tinues the  business,  the  legal  representative  of  the  de- 
ceased partner  is  entitled  to  be  paid  the  value  of  the  de- 
cedent's interest  at  the  date  of  dissolution  of  the  partner- 
ship {i.e.,  at  the  date  of  death),  and  he  is  entitled  to  re- 
ceive such  value  with  interest,  or,  at  the  option  of  the 
legal  representative,  in  lieu  of  interest,  the  profits  at- 
tributable to  the  use  of  his  right  in  the  property  of  the 
dissolved  partnership. 
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In  the  present  case  these  statutory  provisions  were 
complied  with  meticulously.  The  surviving  partner  ac- 
counted to  the  decedent's  estate  for  the  value  of  the  as- 
sets, which  was  agreed  to  be  $75,000.00,  and  also  he 
paid  to  the  estate,  in  lieu  of  interest,  the  estate's  share  of 
the  profits  of  the  business  for  the  approximate  year  fol- 
lowing the  date  of  the  death,  or  $228,369.32.  Instead 
of  making  the  purchase  of  the  assets  alone,  the  surviving 
partner  was  joined  by  his  two  brothers  and  the  spouses 
of  those  who  were  married  at  the  time,  and  the  purchase 
price  was  paid  by  these  five  in  certain  designated  pro- 
portions. 

In  these  actions  the  appellants  seek  merely  to  recover, 
taxwise,  the  benefit  of  their  cost  of  $75,000.00.  They 
earned  large  amounts  of  income  in  1942  and  1943  as  a 
result  of  their  purchase,  upon  which  they  have  paid  very 
substantial  income  taxes.  They  have  not  been  permitted 
to  deduct  the  cost  to  which  they  were  put  in  order  to  be 
able  to  realize  that  income. 

We  respectfully  submit  that  the  lower  court  erred  in 
refusing  to  permit  the  appellants  to  deduct  the  cost  by 
way  of  amortization  deductions  over  the  two  years  during 
which  the  profits  were  realized. 
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II. 

The  District  Court  Erred  in  Refusing  and  Failing  to 
Find  as  a  Fact  That  Said  Sum  of  $75,000.00  Was 
Paid  Into  Decedent's  Estate  Because  of  the  Ex- 
istence at  the  Date  of  His  Death  of  Certain  Valu- 
able Contracts  and  Purchase  Orders  Having  Two- 
year  Lives;  and  in  Finding,  to  the  Contrary  and 
Without  Support  in  the  Record,  That  Said  Con- 
tracts and  Purchase  Orders  Had  No  Substantial 
Value  and  That  the  California  Partnership  Had 
Net  Assets  of  $71,000.00  Other  Than  and  in  Addi- 
tion to  Said  Contracts  and  Purchase  Orders. 

Having  erroneously  concluded  as  a  matter  of  law  that 
the  purchase  price  of  $75,000.00  could  not  be  apportioned 
and  allocated  as  the  cost  basis  of  the  assets  of  the  busi- 
ness, the  lower  court  proceeded  to  make  certain  findings 
of  fact  diametrically  opposed  to  the  evidence,  as  follows : 

(a)  Paragraph  XVI   [R.  84]  : 

"XVI. 

Whatever  contracts  were  in  existence  at  the  time 
of  death  of  the  deceased  had  no  substantial  value 
and  had  as  a  value  only  a  small  percentage  of  the 
value  of  $100,000.00  contended  for  by  plaintiffs.  The 
contracts  were  never  set  up  on  the  books  of  the 
partnerships  as  capital  assets  and  never  carried  any 
value  on  the  books" 

(b)  Paragraph  XVII  [R.  85]: 

"XVII. 
At  the  time  of  decedent's  death,  the  balance  sheet 
of  the  California  partnership  as  properly  adjusted 
indicates  that  the  decedent  had  an  interest  in  the 
California  partnership  in  excess  of  $71,000.00,  with- 
out the  alleged  contracts  being  listed  as  assets." 
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(c)  Paragraph  XXIV  [R.  88] : 

"XXIV. 

Interests  in  the  respective  partnerships  were  pur- 
chased and  not  specific  assets.  The  sons  and  their 
wives  could  have  purchased  the  specific  contracts  if 
they  desired  but  did  not  do  so.  Had  they  done  so, 
and  paid  into  the  estate  $100,000.00  which  they 
contend  is  the  value  of  the  contracts  they  could  not 
have  purchased  thereafter,  the  interest  of  the  dece- 
dent in  the  California  partnership  for  $75,000.00  and 
interest  in  the  Alaska  partnership  for  $40,000.00  as 
the  partnerships  had  other  assets  and  had  the  value 
that  the  plaintiffs  now  contend  been  placed  upon 
them,  they  would  have  had  to  pay  closer  to  $150,- 
000.00  for  the  interest  of  the  decedent  in  the  Cali- 
fornia partnership  alone." 

(d)  Portions  of  Paragraph  XXVII  [R.  89-90] : 

"XXVII. 

The  plaintiff  has  failed  to  establish  that  the  Cali- 
fornia partnership  had  an  asset  of  substantial  value 
at  the  date  of  H.  S.  Anderson,  Senior's  death  in 
what  later  consisted  of  a  subsistence  business  at  the 
Basic  Magnesium  plant  at  Roysen,  Nevada.  *  *  * 
The  contracts  have  no  value,  were  not  purchased 
and  could  not  be  deducted  as  expenses  paid  for  the 
production  or  collection  of  income,  or  the  manage- 
ment, conservation  or  maintenance  of  property  held 
for  the  production  of  income,  or  could  not  be  capital- 
ized and  amortized  or  depreciated  or  allowed  as  a  loss 
in  either  1943  or  1944." 

These  findings  are  absolutely  devoid  of  evidence  to  sup- 
port them  and  in  fact  are  contrary  to  the  uncontradicted 
record.  Furthermore,  they  exhibit  the  confusion  neces- 
sarily resulting  from  the  erroneous  conclusion  of  law  that 
"an  interest"  was  purchased  rather  than  specific  assets. 
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The  uncontradicted  evidence  establishes  the  following 
facts : 

(a)  At  the  date  of  death  of  the  decedent  the  liabilities 
of  the  California  partnership  were  equal  to  the  assets  of 
the  partnership,  with  the  result  that  there  was  no  net 
equity  or  net  worth  on  the  books  for  the  decedent's  75 
per  cent  interest  in  the  partnership.  [See  the  balance 
sheet  at  December  31,  1941,  Ex.  16,  R.  127.] 

(b)  The  surviving"  partner,  H.  S.  Anderson,  Jr.,  testi- 
fied that  he  had  kept  the  books  of  the  partnership  from 
1938  to  1941  [R.  174]  and  was  famiHar  with  the  fact 
that  there  was  no  book  value  or  net  worth  at  the  time 
his  father  died.  He  was  asked  why,  then,  he  was  willing 
to  agree,  in  arms-length  negotiations  with  his  stepmother 
through  their  respective  counsel,  to  pay  $75,000.00  to 
his  father's  estate.  His  testimony  on  this  crucial  point 
was  as  follows  (and  it  was  never  questioned  or  contra- 
dicted during  the  entire  trial)  : 

"Q.  Was  that  contract  the  result  of  protracted 
negotiations?  A.  Yes,  some  eight  months  of  nego- 
tiations. 

Q.  In  that  contract  you  agreed  to  pay  to  the 
estate  of  your  father  $75,000  with  respect  to  this 
California  partnership;  was  that  price,  value,  sub- 
ject to  negotiation  between  you,  on  the  one  hand, 
and  Mrs.  Orien  Anderson,  on  the  other,  through 
your  respective  counsel?  A.  Yes,  it  was.  That 
was  the  sixty-four-dollar  question,  the  price  that 
we  could  agree  on  as  to  setting  a  value  on  contracts 
that  we  were  purchasing. 

Q.  Would  you  tell  the  court  why  you —  A. 
That  we  hoped  to  purchase. 

Q.  Would  you  tell  the  court  why  you  were  will- 
ing to  pay  into  the  estate  $75,000?     A.     Well,    I 
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figured  that  we  had  a  chance  to  make  a  profit  by 
operating  the  contracts,  and  in  our  best  judgment  that 
was  the  price  that  we  could  afford  to  pay  and  get 
our  money  back  and  hope  to  make,  naturally,  an  addi- 
tional profit  on  top  of  it. 

Q.  Were  you  familiar  with  the  books  of  the  com- 
pany at  that  time?     A.     Yes,  I  was.   [56] 

Q.     And  its  balance  sheet?     A.     Yes,  I  was. 

Q.  What  was  your  educational  background?  A. 
I  was  a  graduate  from  Stanford  University  in  1936, 
economics  major,  and  I  then  went  on  to  Harvard 
Business  School,  took  a  year  of  business  adminis- 
tration courses  at  Harvard  Business  School. 

Q.  Were  you  aware  of  the  fact — I  call  your  at- 
tention there  to  Exhibit  16 — that  your  father's  capi- 
tal account  showed  no  net  worth  on  the  date  of  his 
death?     [57]     A.     Yes,  I  was. 

Q.  In  your  negotiations,  was  anything  ever  said 
regarding  good  will?  A.  Never  anything  to  my 
recollection  was  ever  said  about  good  will. 

Q.    Did  you  pay  any  money  for  good  will?    A.  No. 

Q.  What  was  it  that  you  paid  for  for  that 
$75,000,  or  obligated  yourself? 

Mr.  McHale:  I  object  to  that  question,  your 
Honor.  The  contract  speaks  for  itself  and  is  the 
best  evidence  of  what  the  parties  purchased.  That 
is  Exhibit  2. 

The  Court:  Objection  sustained.  Let  me  see 
Exhibit   16. 

(Document  handed  to  the  court.) 

Q.  (By  Mr.  Bennion)  :  Mr.  Anderson,  I  will 
ask  you  if  there  was  any  good  will  in  the  business 
of  the  California  partnership  at  the  date  of  death? 
A.    I  would  say  no. 
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Q.  Would  you  explain  why?  A.  Well,  this 
business  that  we  happened  to  be  in  to  me  is  a  busi- 
ness of  personal  service,  and  its  success  depends 
entirely  on  the  active  operating  working  partners. 
When  H.  S.  Anderson,  Sr.,  died,  the  good  will  was 
attached  to  him,  any  good  will  that  he  had  built  up 
was  certainly  his,  and  as  far  as  I  am  concerned  it 
died  with  him.     [58] 

Q.  Why,  then,  were  you  willing  to  pay  $75,000? 
A.  Because  I  was  aware  from  my  own  knowledge 
and  experience,  as  a  partner  in  this  business,  of  the 
profit  prospects  or  possibilities  from  the  contracts 
that  were  then  existent  in  this  California  partnership. 

Q.  Were  those  profits  realized?  A.  I  would  say 
they  definitely  were  realized. 

Q.  Do  you  remember  roughly  how  much  profit  was 
earned  during  '42  and  '43  by  the  California  partner- 
ship? A.  As  I  recall  it,  in  1942  the  partnership 
profit  was  approximately  $246,000  as  reflected  in  our 
books  and  tax  returns. 

The  Court:     How  much? 

The  Witness:     $246,000,  approximately. 

The  Court:    This  is  the  California  partnership? 

The  Witness:  The  California  partnership,  1942 
profit.  In  1943,  as  I  recall  the  California  partnership 
profit  was  approximately  $96,000.  And  based  on  that 
profit  showing  I  think  quite  naturally  the  contracts 
that  we  bought  for  $75,000  were  certainly  well  re- 
paid."    [R.  173-6.] 

And,  indeed,  at  the  conclusion  of  the  trial,  towards 
the  close  of  argument,  the  court  made  the  following  ob- 
servation [R.  261] : 

"Now,  whether  or  not  plaintiffs'  contention  is  cor- 
rect that  they  can  take  the  amount  of  money  that  was 
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paid  and  then  allocate  it  is  another  question.  Cer- 
tainly it  would  be  fair  to  make  a  finding  that  the 
Anderson  Brothers  would  not  have  paid  the  $125,000 
($75,000.00  for  the  California  partnership  interest 
and  $50,000.00  for  the  Alaska  partnership  interest) 
if  it  had  not  been  for  the  subsistence  deals  then  exist- 
ing at  San  Luis  Obispo,  Camp  Roberts — and  what 
is  the  other  one? 

Mr.  H.  S.  Anderson:     Basic  Magnesium,  Douglas, 
and  Calship." 

Yet  we  now  have  the  court  adopting  findings  of  fact 
to  the  effect  that  the  contracts  had  no  substantial  value. 
We  respectfully  submit  the  court  committed  reversible 
error. 

The  Court's  statements  that  there  were  other  assets  of 
$71,000.00  and  that  if  the  contracts  and  purchase  orders 
had  been  purchased  as  specific  assets  for  $75,000.00  the 
appellants  would  have  been  required  to  pay  some  $150,- 
000.00  into  the  estate,  are  erroneous  and  are  based  upon 
a  misunderstanding  of  an  exhibit  introduced  by  the 
Government. 

As  we  have  shown  above,  the  books  of  the  partnership 
at  date  of  death  showed  no  net  assets;  all  the  assets  were 
offset  by  liabilities.  The  Government  introduced  as  Ex- 
hibit A  a  reconstructed  balance  sheet  for  the  California 
partnership  at  December  31,  1941  (a  photostatic  copy  of 
which  appears  at  page  129  of  the  record),  which  was 
prepared  by  an  Internal  Revenue  Agent.  The  parties 
stipulated  that  the  Agent  prepared  the  revised  balance 
sheet  at  a  date  subsequent  to  the  agreement  of  December 


—25— 

11,  1942,  the  date  on  which  the  value  of  $75,000.00  was 
agreed  upon.  In  other  words,  the  sum  of  $75,000.00  was 
agreed  upon  as  the  vakie  of  the  potential  profits  in  the 
contracts  and  purchase  orders  without  any  thought  of 
what  adjustments  might  later  be  made  by  an  Internal 
Revenue  Agent. 

Now,  an  Internal  Revenue  Agent  came  in  and  made  a 
report  on  December  30,  1942  [Ex.  18],  covering  the 
income  of  the  California  partnership  for  the  years  1939, 
1940  and  1941.  Insofar  as  here  material,  the  Agent 
adjusted  depreciation  and  restored  to  the  equipment  ac- 
count certain  small  items  of  equipment  which  had  been 
charged  to  expense  on  the  books.  The  net  result  of  these 
adjustments  was  to  increase  the  equipment  account  from 
$24,088.30  per  books  to  $127,316.86  and  the  depreciation 
reserve  from  $21,665.94  to  $77,536.87,  an  increase  in 
the  net  equipment  account  of  $47,357.63. 

By  virtue  of  this  and  other  minor  adjustments,  the 
Agent  would  make  it  appear  that  the  decedent's  capital 
account  on  the  date  of  death  was  $71,601.81  instead  of 
$29,013.26.     [Ex.  A.] 

This  is  completely  fallacious. 

In  the  first  place,  it  happened  nearly  a  month  after  the 
figures  were  agreed  upon  in  the  basic  contract  of  Decem- 
ber 11,  1942  [Ex.  2]  and  hence  obviously  did  not  influence 
the  agreed  and  negotiated  fair  market  values.  If  the 
balance  sheet  had  shown  any  amount  other  than  $29,013.26 
on  the  date  of  death,  the  figure  would  have  been  paid  to  his 
estate   as   repayment   of   advances   made,    as    indeed    the 
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$29,013.26  was  paid.  It  would  have  nothing  to  do  with 
the  $75,000.00  paid  for  the  estate's  interest  in  the  con- 
tracts. 

In  the  second  place,  by  increasing  the  equipment  account 
by  $47,357.63,  the  Agent  did  not  give  the  five  plaintiffs 
access  to  a  deduction  they  otherwise  did  not  enjoy.  In 
the  basic  agreement  of  December  11,  1942  [Ex.  2,  R. 
124-5]  the  Anderson  brothers  agreed  to  pay  any  income 
tax  deficiencies  assessed  for  years  prior  to  1942.  Hence, 
when  the  Agent  restored  to  equipment  account  items  de- 
ducted on  the  1939,  1940  and  1941  returns,  he  proposed 
deficiencies  in  income  tax  for  those  years  which  the  Ander- 
sons had  to  discharge.  By  paying  such  deficiencies,  they 
were  entitled  to  depreciation  deductions  in  the  subsequent 
two  years.  In  other  words,  this  was  merely  trading  deduc- 
tions as  between  one  year  and  another.  It  had  nothing  to 
do  with  the  $75,000.00  paid  for  the  contracts;  and  in 
deducting  or  amortizing  the  latter  sum  the  parties  are 
not  obtaining  the  benefit  of  any  double  deductions  of  the 
same  items. 

In  the  third  place,  the  alleged  capital  of  decedent  of 
$71,601.81  includes  the  sum  of  $29,013.26  appearing  on 
the  partnership  books  as  a  liability  due  him  and  which 
was  paid  to  his  estate  in  addition  to  the  value  of 
$75,000.00.     [See  R.  121,  127,  129.] 

In  the  fourth  place,  only  75  per  cent  of  the  increase 
in  equipment  account  was  attributable  to  the  decedent's 
interest,  or  $35,518.22,  and  one-half  of  that  sum  was 
exhausted  by  depreciation  during  the  year  1942  while  the 
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estate  was  still  entitled  to  net  income  and  prior  to  the 
acquisition  by  the  appellants.  And  of  the  remaining  half, 
or  $17,759.11,  more  than  this  sum  was  paid  by  the  plain- 
tiffs as  deficiencies  in  income  tax  for  prior  years.  Hence, 
even  if  the  Government's  position  here  were  sound  in 
principle  (which  it  is  not),  in  actual  experience  there  would 
be  no  dilution  of  the  deductions  to  which  appellants  are 
entitled. 

III. 
The  District  Court  Committed  the  Foregoing  Errors 
With  Respect  to  $10,561.30  of  the  $50,000.00  Paid 
Into  Decedent's  Estate  in  Respect  of  His  Interest 
in  the  Alaska  Partnership. 

What  has  been  said  heretofore  with  respect  to  the 
California  partnership  applies  with  equal  force  to  the 
Alaska  partnership  and  for  the  same  reasons.  The  only 
difference  is  this :  when  decedent  died  he  had  a  net  equity 
in  the  assets  of  the  Alaska  partnership  on  its  books  in 
the  amount  of  $39,438.70.  This  amount  was  not  paid  to 
his  estate  in  addition  to  the  $50,000.00,  as  was  the 
$29,013.36  item  in  connection  with  the  California  partner- 
ship. The  result  is  that  to  the  extent  there  was  this  net 
book  equity,  appellants  will  recover  their  investment  tax- 
wise  through  depreciation  or  amortization  of  those  book 
assets,  or  by  deducting  their  costs  upon  sales.  Hence,  they 
are  entitled  to  deduct  or  recover  their  $50,000.00  invest- 
ment in  the  Alaska  partnership  only  to  the  extent  that  such 
recovery  will  not  be  obtained  through  depreciation  of  the 
book  assets,  and  that  amount  is  the  difference  between  the 
book  equity  of  $39,438.70  and  the  $50,000.00  paid,  or 
$10,561.30.  This  latter  amount  has  never  been  recovered 
for  tax  purposes  by  the  appellants. 
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Conclusion. 

In  view  of  the  foregoing  it  is  respectfully  submitted  that 
the  judgments  of  the  lower  court  should  be  reversed  and 
the  appellants  should  be  held  to  be  entitled  to  deductions 
of  $75,000.00  and  $10,561.30,  one-half  in  each  of  the  years 
1942  and  1943. 

Dated  at  Los  Angeles,  California,  this  29th  day  of 
November,  1955. 

Mackay,  McGregor,  Reynolds  &  Bennion, 
By  A.  Calder  Mackay, 
By  Adam  Y.  Bennion, 
By  Stafford  R.  Grady, 

Counsel  for  Appellants. 


APPENDIX. 

California  Corporations  Code 

1.  "§15031.  Causes  of  dissolution.  Dissolution  is 
caused ;    *    *    * 

(4)  By  the  death  of  any  partner; 

2.  "§15030.  Partnership  not  terminated  by  dissolution. 
On  dissolution  the  partnership  is  not  terminated,  but 
continues  until  the  winding  up  of  partnership  affairs 
is  completed." 

3.  "§15033.  General  effect  of  dissolution  on  authority 
of  partner.  Except  so  far  as  may  be  necessary  to 
wind  up  partnership  aifairs  or  to  complete  trans- 
actions begun  but  not  then  finished,  dissolution  ter- 
minates all  authoritiy  of  any  partner  to  act  for  the 
partnership,     *     *     *". 

4.  "§15024.  Extent  of  property  rights  of  a  partner. 
The  property  rights  of  a  partner  are  (1)  his  rights 
in  specific  partnership  property,  (2)  his  interest  in 
the  partnership,  and  (3)  his  right  to  participate  in 
the  management." 

5.  "§15025.  Nature  of  a  partner's  right  in  specific 
partnership  property.  (1)  A  partner  is  co-owner 
with  his  partners  of  specific  partnership  property 
holding  as  a  tenant  in  partnership. 

*     *     * 

(d)  On  the  death  of  a  partner  his  right  in  specific 
partnership  property  vests  in  the  surviving  partner 
or  partners,  except  w^here  the  deceased  was  the 
last  surviving  partner,  when  his  right  in  such  prop- 
erty vests  in  his  legal  representative.  Such  sur- 
viving partner  or  partners,  or  the  legal  representa- 
tive of  the  last  surviving  partner,  has  no  right  to 
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possess    the    partnership    property    for    any    but    a 
partnership  purpose." 

6.  "§15026.  Nature  of  partner's  interest  in  the  part- 
nership. A  partner's  interest  in  the  partnership  is 
his  share  of  the  profits  and  surphis,  and  the  same 
is  personal  property." 

7.  "§15042.  Rights  of  retiring  partner  or  estate  of 
deceased  partner  when  the  business  is  continued. 
When  any  partner  retires  or  dies,  and  the  business 
is  continued  under  any  of  the  conditions  set  forth 
in  Section  15041  (1,  2,  3,  5,  6),  or  Section  15038 
(2b)  without  any  settlement  of  accounts  as  between 
him  or  his  estate  and  the  person  or  partnership  con- 
tinuing the  business,  unless  otherwise  agreed,  he 
or  his  legal  representative  as  against  such  persons 
or  partnership  may  have  the  value  of  his  interest 
at  the  date  of  dissolution  ascertained,  and  shall 
receive  as  an  ordinary  creditor  an  amount  equal  to 
the  value  of  his  interest  in  the  dissolved  partnership 
with  interest,  or,  at  his  option  or  at  the  option  of 
his  legal  representative,  in  lieu  of  interest,  the 
profits  attributable  to  the  use  of  his  right  in  the 
property  of  the  dissolved  partnership;  provided, 
that  the  creditors  of  the  dissolved  partnership  as 
against  the  separate  creditors,  or  the  representative 
of  the  retired  or  deceased  partner,  shall  have  priority 
on  any  claim  arising  under  this  section,  as  provided 
by  Section  15041  (8)  of  this  act." 

8.  "§15043.  Accrual  of  actions.  The  right  to  an 
account  of  his  interest  shall  accrue  to  any  partner, 
or  his  legal  representative,  as  against  the  winding 
up  partners  or  the  surviving  partners  or  the  person 
or  partnership  continuing  the  business,  at  the  date 
of  dissolution,  in  the  absence  of  any  agreement  to 
to  the  contrary." 
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Opinion  Below. 

The  District  Court's  memorandum  of  decision  [R. 
59-68]  and  its  findings  of  fact  and  conclusions  of  law 
[R.  71-92]  are  reported  at  131  F.  Supp.  501. 
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Jurisdiction. 

These  appeals  involve  additional  federal  income  taxes 
and  interest  paid  for  the  year  1943/  which  were  paid 
to  the  Collector  of  Internal  Revenue  for  the  Sixth  Col- 
lection District  of  California,  at  Los  Angeles,  California, 
in  February  and  March  of  1947.  Appropriate  claims  for 
refund  thereof  were  timely  filed  with  the  Collector  of 
Internal  Revenue  at  Los  Angeles  on  December  28,  1948, 
which  were  disallowed  by  the  Commissioner  of  Internal 
Revenue  by  registered  notices  dated  August  29,  1949. 
[R.  8-9,  15-22,  29-30,  56,  72-73.]  Complaints  for  the 
recovery  of  such  additional  taxes  and  interest,  based  on 
the  refund  claims  disallowed  by  the  Commissioner,  were 
filed  in  the  court  below  within  the  time  provided  in  Section 
3772  of  the  Internal  Revenue  Code  of  1939  on  August  4, 
1950.  [R.  3-28,  271.]  The  suits  were  brought  against 
the  United  States,  and  the  court  below  had  jurisdiction  of 
the  actions  under  28  U.  S.  C,  Section  1346(a)(1). 

On  March  22,  1955,  the  District  Court  entered  judg- 
ments dismissing  the  complaints.  [R.  92-100.]  Notices 
of  appeals  were  filed  on  May  20,  1955.  [R.  100-105.] 
The  jurisdiction  of  this  Court  is  invoked  under  28  U.  S.  C, 
Section  1291. 


^Protective  claims  also  were  filed  by  each  taxpayer  for  refund 
of  the  full  amount  of  income  taxes  paid  for  1944  on  the  ground 
that  if  the  deductions  from  income  for  1942  and  1943  here  in- 
volved were  not  allowable,  then  a  net  operating  loss  was  sustained 
in  1944  which  could  be  carried  back  to  1942  and  1943,  and  such 
alternative  relief  was  claimed  in  the  complaints.  [R.  14.  22-27, 
73-74.]  No  such  issue  is  presented  on  these  appeals,  however. 
Also,  while  the  payments  which  gave  rise  to  this  controversy  were 
made  in  1942  and  1943,  and  were  claimed  as  deductions  for  the 
years  in  which  they  were  made,  only  the  year  1943  is  involved 
because  of  the  tax  foregiveness  provisions  of  Section  6  of  the 
Current  Tax  PajTnent  Act  of   1943,  c.   120,   57   Stat.    126. 
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Question  Presented. 

Whether  the  court  below  erred,  under  the  facts  and  the 
law,  in  holding  that  the  taxpayers  were  not  entitled  to 
deduct  from  their  gross  income  for  1942  and  1943,  for 
federal  income  tax  purposes,  either  as  an  amortization 
allowance  deductible  under  Section  23(1)  of  the  Internal 
Revenue  Code  of  1939  or  as  ordinary  and  necessary 
business  expenses  deductible  under  Section  23(a)  thereof, 
amounts  paid  by  them  respectively  in  acquiring  the  interest 
of  the  estate  of  H.  S.  Anderson,  Sr.,  deceased,  in  two 
businesses  conducted  by  H.  S.  Anderson,  Sr.,  and  one  or 
more  of  the  taxpayers,  in  partnership,  prior  to  his  death 
on  December  27,  1941. 

Statutes  Involved. 

The  pertinent  statutory  provisions  are  set  forth  in  the 
Appendix,  infra. 

Statement. 

These  appeals  were  taken  by  five  individuals  from 
judgments  of  the  court  below  [R.  92-100],  all  of  which 
are  based  on  the  same  facts  and  involve  the  same  issues 
of  law.  The  court  below  made  extensive  findings  of 
fact  [R.  72-90],  and  by  agreement  of  the  parties  [R.  271] 
the  record  on  appeal  in  the  case  of  H.  S.  Anderson,  Jr.  v. 
United  States  may  be  considered  as  the  record  in  the  other 
cases  for  purposes  of  this  appeal.  The  material  facts 
found  by  the  court  below  [R.  71-92],  while  they  relate 
primarily  to  the  appeal  of  H.  S.  Anderson,  Jr.,  may  be 
summarized  for  present  purposes  as  follows : 

Three  of  the  appellants,  H.  S.  Anderson,  Jr.,  Robert 
W.  Anderson,  and  John  Hardy  Anderson,  are  sons  of 
Harold  S.  Anderson,  Sr.,  deceased;  Ethel  H.  Anderson  is 


the  wife  of  H.  S.  Anderson,  Jr.,  and  Gloria  S.  Anderson 
is  the  wife  of  Robert  W.  Anderson.     [R.  154.] 

Harold  S.  Anderson,  Sr.,  died  intestate  on  December 
27,  1941.  Prior  to  the  date  of  his  death,  he  was  a 
member  of  a  partnership  (sometimes  referred  to  herein 
as  the  California  partnership),  consisting  of  himself  and 
his  son,  H.  S.  Anderson,  Jr.,  in  which  H.  S.  Anderson, 
Sr.,  the  decedent,  owned  a  75%  interest  and  H.  S. 
Anderson,  Jr.,  owned  a  25%  interest.  The  business  of 
this  partnership  consisted  of  subsistence  contracting  work 
(feeding  and  housing  defense  workers)  and  was  conducted 
in  the  States  of  California  and  Nevada  under  the  name 
of  "H.  S.  Anderson."  The  California  partnership  was 
organized  on  January  1,  1938,  by  virtue  of  an  oral 
agreement  between  the  decedent  and  H.  S.  Anderson,  Jr., 
which  contained  no  agreement  for  continuance  of  the 
partnership  in  the  event  of  the  death  of  one  of  the  part- 
ners.    [R.  74-75.] 

Also,  prior  to  the  date  of  his  death,  Harold  S.  Ander- 
son, Sr.,  the  decedent,  was  a  member  of  another  partner- 
ship (sometimes  referred  to  herein  as  the  Alaska  part- 
nership) consisting  of  himself  and  his  three  sons.  Harold 
S.  Anderson,  Sr.,  owned  a  40%  interest  in  this  partner- 
ship, while  Robert  W.  Anderson  owned  a  30%  interest, 
John  Hardy  Anderson  owned  a  20%  interest,  and  H.  S. 
Anderson,  Jr.,  owned  a  10%  interest.  This  partnership 
was  engaged  in  similar  activities  within  the  Territory 
of  Alaska  under  the  name  of  "Anderson  Brothers  Supply 
Company  of  Alaska."  The  Alaska  partnership  was  created 
August  31,  1940,  by  the  execution  of  a  written  partnership 
agreement.     [R.  75;  Ex.  1.]^ 


^Exhibits  introduced  at  the  trial  have  been  transmitted  to  this 
Court  in  original  form,  and,  by  agreement  of  the  parties  [R.  264, 
269-271],  most  of  them,  including  Exhibit  1,  have  been  omitted 
from  the  printed  record. 
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On  December  11,  1942,  a  written  agreement  [R.  113- 
126]  was  entered  into  between  Orien  H.  Anderson,  the 
widow  of  Harold  S.  Anderson,  Sr.,  H.  S.  Anderson,  Jr., 
as  administrator  of  the  estate  of  H.  S.  Anderson,  Sr., 
deceased,  and  H.  S.  Anderson,  Jr.,  individually,  Robert  W. 
Anderson,  and  John  Hardy  Anderson,  sons  by  a  former 
marriage,  and  Orien  H.  Anderson,  as  guardian  of  the 
person  and  estate  of  William  Todd  Anderson,  a  minor, 
whereby  the  parties  made  certain  declarations  and  ad- 
missions for  the  purpose  of  settling  certain  controversies 
and  differences  among  them  relative  to  the  extent  and 
character  of  the  estate  of  Harold  S.  Anderson,  Sr.,  de- 
ceased.     [R.  75-76.] 

The  agreement  of  December  11,  1942,  after  reciting 
the  death  of  Harold  S.  Anderson  on  December  27,  1941 
[R.  113],  and  the  relationship  of  the  decedent  and  the 
parties  to  the  agreement  [R.  113-114],  and  stating  that 
it  was  the  purpose  and  intention  of  the  parties  to  the 
agreement  to  settle  certain  controversies  and  differences 
which  had  heretofore  existed  between  them  relative  to 
the  extent  and  character  of  the  estate  of  Harold  S. 
Anderson,  Sr.,  deceased,  to  provide  money  for  the  pay- 
ment of  the  obligations  of  the  estate,  and  to  expedite  dis- 
tribution of  the  estate  to  the  decedent's  heirs,  and  declaring 
the  formation  and  interests  in  the  California  and  Alaska 
partnerships  to  be  as  stated  above  [R.  114-117],  pro- 
vided in  material  part  that  [R.  77-79,  117-118,  119, 
123,  125]: 

6.  H.  S.  Anderson,  Jr.,  as  surviving  partner  of 
the  California  Partnership,  in  full  satisfaction  and 
discharge  of  all  claims  of  the  estate  of  H.  S.  An- 
derson, deceased,  and  of  the  heirs  of  H.  S.  Anderson, 
deceased,  for  and  on  account  of  the  interest  of  said 
H.  S.  Anderson  in  his  lifetime  and  that  his  estate 


has  acquired  since  his  death  in  and  to  the  California 
Partnership,  hereby  agrees  to  pay  into  the  estate  of 
H.  S.  Anderson,  deceased,  the  following  sums  of 
money: 

(a)  The  sum  of  $75,000.00  representing,  as 
the  parties  hereto  agree,  the  fair  market  value  at 
date  of  the  death  of  the  decedent,  of  his  interest 
in  said   California   partnership; 

(b)  The  sum  of  $228,369.32,  representing, 
as  the  parties  hereto  agree,  the  estate's  share 
of  the  profits  of  The  California  Partnership 
from  date  of  the  death  of  the  decedent,  December 
27,  1941,  to  the  date  of  this  agreement. 

8.  H.  S.  Anderson,  Jr.,  Robert  W.  Anderson,  and 
John  Hardy  Anderson,  as  surviving  partners  of  The 
Alaska  Partnership,  in  full  satisfaction  and  discharge 
of  all  claims  of  the  estate  of  H.  S.  Anderson,  de- 
ceased, and  of  the  heirs  of  H.  S.  Anderson,  deceased, 
for  and  on  account  of  the  interest  of  H.  S.  Ander- 
son in  his  lifetime  and  that  his  estate  has  acquired 
since  his  death  in  and  to  The  Alaska  Partnership, 
hereby  agree  to  pay  into  the  estate  of  H.  S.  Ander- 
son, deceased,  the  following  sums  of  money: 

(a)  The  sum  of  $50,000.00,  representing,  as 
the  parties  hereto  agree,  the  fair  market  value 
at  date  of  death  of  the  decedent  of  his  interest 
in  said  Alaska  Partnership; 

(b)  The  sum  of  $38,000.00,  representing,  as 
the  parties  hereto  agree,  the  estate's  share  of 
the  profits  of  The  Alaska  Partnership  from 
the  date  of  the  death  of  the  decedent,  December 
27,  1941,  to  the  date  of  this  agreement. 
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17.  All  the  parties  hereto  agree  that  the 
real  property  and  the  improvements  thereon,  said  real 
property  being  described  as  follows: 

Lots  65  and  66,  in  the  Industrial  Center  Tract, 
in  the  County  of  Los  Angeles,   State  of  Cali- 
fornia, as  per  map  recorded  in  Book  12,  page 
101,  of  Maps,  in  the  office  of  the  County  Recorder 
of  said  County, 
and  also  the  shares  of  stock  of  Douglas  Oil  &  Refin- 
ing Corporation,  although  in  the  record  name  of  H. 
S.    Anderson,    are    in    reality   the    property    of    The 
California    Partnership,    and   all   parties    hereto    will 
join  in  such  proceedings  as  may  be  proper,  convenient 
or  necessary  to  effectuate  quieting  title  to  that  effect. 

22.  In  addition  to  the  property  set  forth  in  para- 
graph 17,  hereof,  there  is  also  a  certain  oil  lease 
in  Ventura  County  and  certain  Puett  Starting  Gate 
Company  stock  which  is  in  the  name  of  H.  S. 
Anderson,  deceased,  but  which  is  the  property  of 
the  California  co-partnership  and  which  is  to  be 
handled  as  provided   for  in   said  paragraph    17. 

The  above  agreement  of  December  11,  1942,  was  ap- 
proved by  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  Los  Angeles,  sitting  as  a  court 
of  probate,  on  December  22,  1942,  by  order  of  court 
which  further  found,  in  material  part,  as  follows  [R. 
79-81;  Ex.  21]: 

That  H.  S.  Anderson,  deceased,  owned  a  75% 
interest  in  a  California  partnership  known  as  H.  S. 
Anderson,  also  known  as  H.  S.  Anderson  Co.,  which 
interest  was  separate  property. 

That  H.  S.  Anderson,  Deceased,  owned  a  40% 
interest  in  a  partnership  known  as  Anderson  Bros. 


Supply  Co.  of  Alaska,  which  interest  was  community 
property.     *     *     * 

That  the  value  of  the  estate's  interest  in  the  Cali- 
fornia partnership  as  of  the  date  of  death  was 
$75,000. 

That  the  value  of  the  estate's  interest  in  the 
Alaska  partnership  as  of  the  date  of  death  was 
$50,000.00.     *     *     * 

That  H.  S.  Anderson,  Jr.,  as  the  surviving  partner 
of  the  California  partnership,  in  full  satisfaction  and 
discharge  of  all  claims  of  the  Estate  of  H.  S.  Ander- 
son, deceased,  and  of  the  heirs  of  H.  S.  Anderson, 
deceased,  for  and  on  account  of  the  interest  of  said 
H.  S.  Anderson  in  his  lifetime  and  that  his  estate 
has  acquired  since  his  death  in  and  to  the  California 
partnership,  shall  pay  into  the  Estate  of  H.  S. 
Anderson,  deceased,  the  following  sums  of  money: 

(a)  The  sum  of  $75,000,  representing  the 
fair  market  value  at  date  of  the  death  of  the 
decedent  of  his  interest  in  said  California  part- 
nership.    *     *     * 

That  said  H.  S.  Anderson,  Jr.,  Robert  W.  Ander- 
son, and  John  Hardy  Anderson,  as  surviving  partners 
of  the  Alaska  partnership,  in  full  satisfaction  and 
discharge  of  all  claims  of  the  Estate  of  H.  S. 
Anderson,  deceased,  and  of  the  heirs  of  H.  S.  Ander- 
son, deceased,  for  and  on  account  of  the  interest  of 
H.  S.  Anderson  in  his  lifetime  and  that  his  estate 
has  acquired  since  his  death  in  and  to  the  Alaska 
partnership,  shall  pay  into  the  estate  of  H.  S. 
Anderson,  deceased,  the  following  sums  of  money: 

(a)  The  sum  of  $50,000.00,  representing  the 
fair  market  value  at  date  of  death  of  the  decedent 
of  his  interest  in  said  Alaska  partnership.  *  *  * 
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On  December  27,  1941,  the  only  activities  of  the  Alaska 
partnership  consisted  of  subsistence  contract  work  in 
connection  with  the  construction  of  the  air  base  Anchor- 
age, Alaska,  pursuant  to  a  contract  dated  July  24,  1940, 
the  contract  and  operations  thereunder  being  terminable 
at  the  will  of  the  Secretary  of  War.  On  the  same  date 
the  California  partnership  was  engaged  under  contracts 
or  purchase  orders,  including  (a)  operation  of  the  post 
exchange  fountain-grills  at  Camp  San  Luis  Obispo,  Cali- 
fornia, pursuant  to  an  oral  agreement  entered  into  in 
or  about  March,  1941,  later  reduced  to  writing  under 
date  of  December  9,  1941,  terminable  on  30  days'  notice 
by  either  party;  (b)  operation  of  the  post  exchange 
fountain-grills  at  Camp  Roberts,  California,  pursuant 
to  a  contract  dated  June  5,  1941,  terminable  on  60  days' 
notice  by  either  party,  which  contract  was  canceled  by  the 
Camp  Roberts  Post  Exchange  on  February  1,  1943,  due 
to  change  in  military  personnel  and  policy  at  the  Camp; 
(c)  operation  of  the  in-plant  feeding  facilities  at  the 
California  Shipbuilding  Yards,  Terminal  Island,  Cali- 
fornia, pursuant  to  a  contract  dated  September  2,  1941, 
terminable  on  48  hours'  notice  by  the  Shipbuilding  Corpo- 
ration, which  was  canceled  by  the  Corporation  on  July 
27,  1942;  (d)  operation  of  the  in-plant  feeding  facilities 
at  the  Douglas  Aircraft  Plant  in  Long  Beach,  California, 
pursuant  to  an  oral  agreement  entered  into  on  or  about 
July  1,  1941,  which  agreement  was  canceled  by  Douglas 
Aircraft  Company  on  November  19,  1942.  Also,  prior 
to  the  death  of  H.  S.  Anderson,  Sr.,  the  California  part- 
nership, and  the  surviving  partner  thereafter,  received 
various  purchase  orders  (with  certain  change  orders) 
from  the  Defense  Plant  Corporation,  acting  by  and  through 
Basic  Magnesium,  Inc.,  for  the  carrying  on  of  sub- 
sistence work  during  the  construction  of  the  Basic  Mag- 
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nesium  Plant  near  Las  Vegas,  Nevada.  These  purchase 
and  change  orders  were  dated  on  dates  ranging  from 
December  8,  1941  to  October  23,  1942,  and  were  super- 
seded by  settlement  and  release  dated  July  1,  1943,  and 
by  a  new  contract  of  the  same  date,  terminable  by  either 
party  on  90  days'  notice.  [R.  81-83;  Exs.  9,  10,  11,  12, 
13,  14,   15.] 

The  court  below  found  as  a  fact  that  a  reasonable 
estimate  of  the  useful  economic  life  of  the  above  contracts 
and  purchase  orders,  as  determined  by  an  Internal  Reve- 
nue Agent  for  the  purpose  of  computing  depreciation 
of  physical  equipment,  was  two  years  from  and  after 
December  31,  1941.     [R.  83.] 

On  December  23,  1942,  a  limited  partnership  for  op- 
eration of  the  Anderson  Brothers  Supply  Company  of 
Alaska  was  entered  into  between  H.  S.  Anderson,  Jr., 
Robert  W.  Anderson,  John  Hardy  Anderson,  Ethel 
Hamilton  Anderson,  the  wife  of  H.  S.  Anderson,  Jr.,  and 
Gloria  S.  Anderson,  the  wife  of  Robert  Anderson.  The 
new  limited  partnership  was  terminated  and  dissolved  on 
December  31,  1943,  by  mutual  consent  and  agreement. 
[R.  85;  Exs.  4,  6,  8.] 

The  court  below  further  found  with  respect  to  this  new 
limited  Alaska  partnership  that  there  is  no  evidence  in  the 
record  of  what  was  distributed  on  the  dissolution  of  the 
partnership;  that  there  is  no  evidence  in  the  record  of 
any  sale  of  the  partnership;  and  that  there  is  no  evidence 
in  the  record  of  the  value  of  the  partnership  as  of  the 
date  of  dissolution  and  termination  of  the  whole  of  the 
partnership  or  of  any  particular  partner's  percentage 
of  interest  in  either  partnership.      [R.  85-86.] 

Also,  on  December  23,  1942,  H.  S.  Anderson,  Jr., 
Robert  W.  Anderson,  John  Hardy  Anderson,  Ethel  Ham- 
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ilton  Anderson,  wife  of  H.  S.  Anderson,  Jr.,  and  Gloria 
S.  Anderson,  wife  of  Robert  W.  Anderson,  formed  a 
limited  partnership  known  as  the  H.  S.  Anderson  Com- 
pany to  carry  on  the  business  theretofore  known  as  the 
H.  S.  Anderson  Company  and  the  Anderson  Brothers 
Supply  Company  of  Nevada.  This  new  limited  partner- 
ship also  was  terminated  and  dissolved  as  of  the  close  of 
business  on  December  31,  1943,  by  mutual  consent  and 
agreement.     [R.  86;  Exs.  3,  5,  7.] 

With  respect  to  this  latter  limited  partnership  the 
court  below  also  found  that  there  is  no  evidence  in  the 
record  of  what  was  distributed  on  the  dissolution  of  the 
partnership;  that  there  is  no  evidence  in  the  record  of 
any  sale  of  the  partnership;  that  there  is  no  evidence 
in  the  record  of  the  value  of  the  partnership  as  of  the 
date  of  the  dissolution  and  termination  of  the  whole  of 
the  partnership  or  of  any  particular  partner's  percentage 
of  interest  in  either  partnership.      [R.  86.] 

In  the  formation  of  the  above  new  limited  partner- 
ships by  the  agreements  of  December  23,  1942,  the 
percentages  or  interests  held  by  the  sons  in  the  respective 
businesses  were  retained  by  the  sons  and  the  interests  of 
the  deceased  father  were  divided  among  the  sons  and 
daughters-in-law  who  furnished  the  consideration  to  buy 
the  interests  of  the  deceased.  Thus,  of  the  75%  interest 
owned  by  H.  S.  Anderson,  Sr.,  in  the  California  part- 
nership at  the  time  of  his  death,  one-third  was  acquired 
by  H.  S.  Anderson,  Jr.,  and  his  wife,  one-third  by  Robert 
W.  Anderson  and  his  wife,  and  one-third  by  John  Hardy 
Anderson;  and  the  40%  interest  owned  by  H.  S.  Ander- 
son, Sr.,  in  the  Alaska  partnership  was  acquired  by  the 
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sons  and  daughters-in-law  in  the  same  proportions.'  The 
identities  of  the  above  75%  and  40%  in  the  old  part- 
nerships were  carried  over  into  the  new,  and  carried 
the  same  percentages  in  the  new  partnerships;  and  the 
court  below  specifically  found  that  "The  purchase  price 
was  a  capital  investment  and  became  the  base  for  each 
interest  in  the  new  partnerships."  (Italics  supplied.) 
[R.  87-88.] 

The  partnership  returns  of  the  new  limited  partnership, 
"H.  S.  Anderson  Co.",  for  the  years  1942  and  1943 
showed  as  deductions  the  sums  of  $58,082.52  and  %77,- 
483.28,  respectively,  each  of  which  figures  included  the 
sum  of  $37,500  representing  one-half  of  the  $75,000 
required  to  be  paid  under  the  above  agreement  of  Decem- 
ber 11,  1942;  and  the  partnership  returns  of  the  new 
limited  partnership,  "Anderson  Brothers  Supply  Company 
of  Alaska",  for  the  years  1942  and  1943  showed  as 
deductions  the  sums  of  $25,000  and  $25,000,  respectively, 
paid  under  the  above  agreement.  [R.  55-56,  83-84;  Exs. 
D  and  E.]  The  Commissioner  of  Internal  Revenue  de- 
termined that  those  payments  were  not  deductible  by 
the  partnerships  or  by  the  individual  partners  thereof, 
and  as  a  result  the  appellants  paid  additional  income  taxes 
for  1943  and  brought  these  suits  to  recover.  [R.  18-19, 
56.] 

The  refund  claims  on  which  these  suits  were  founded 
[R.  15-21,  22-27],  as  well  as  the  prayer  of  the  complaints 
[R.  12-14],  claim  deduction  of  the  amounts  involved  on 
several  alternative  grounds,  including  deductibility  as 
expenses  under  Section  23(a)(1)  or  (2)  of  the  Internal 
Revenue  Code  of  1939,  or  that  they  represented  payments 


^See  the  court's  tabulations  of  these  figures.     [R.  87-88.] 
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for  the  above  contracts  and  purchase  orders,  the  cost 
of  which  should  be  amortized  under  Section  23(1)  of  the 
1939  Code  over  the  useful  life  of  the  contracts;  or  that 
a  loss  was  similarly  suffered  in  1944  which  would,  as  a 
net  operating-  loss,  be  carried  back  to  prior  years  and  then 
deducted.      [R.   72-73.] 

But  the  court  below  found  as  a  fact  that  the  taxpayers 
had  failed  to  show  that  H.  S.  Anderson,  Jr.,  had  purchased 
particular  assets  of  the  California  partnership,  "H.  S. 
Anderson  Co.",  from  the  estate  of  H.  S.  Anderson,  Sr., 
and  had  failed  to  show  that  they  had  purchased  particular 
assets  of  the  Alaska  partnership  from  the  decedent's 
estate;  that  whatever  contracts  were  in  existence  had  no 
substantial  value  and  had  as  a  value  only  a  small  per- 
centage of  the  value  of  $100,000  contended  for  by  the 
taxpayers;  that  the  contracts  were  never  set  up  on  the 
books  of  the  partnership  as  capital  assets  and  never 
carried  any  value  on  the  books;  and  that  at  the  time  of 
the  decedent's  death,  the  balance  sheet  of  the  California 
partnership  as  properly  adjusted  indicates  that  the  dece- 
dent had  an  interest  in  that  partnership  in  excess  of 
$71,000,  without  the  alleged  contracts  being  listed  as 
assets.     [R.  84-85.] 

The  court  below  also  found  from  the  evidence  that 
interests  in  the  respective  partnerships  were  purchased,  and 
not  specific  assets.  The  sons  and  their  wives  could  have 
purchased  the  specific  contracts  if  they  desired,  but  did 
not  do  so.  Had  they  done  so,  and  paid  into  the  estate 
$100,000,  which  they  contend  is  the  value  of  the  contracts, 
they  could  not  have  purchased  thereafter  the  interest  of 
the  decedent  in  the  California  partnership  for  $75,000 
and  interest  in  the  Alaska  partnership  for  $40,000,  as 
the  partnerships  had  other  assets  and  had  the  value  that 
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the  taxpayers  now  contend  been  placed  upon  them,  they 
would  have  had  to  pay  closer  to  $150,000  for  the  interest 
of  the  decedent  in  the  California  partnership  alone.  [R. 
S8.] 

The  court  further  found  from  the  evidence  that  the 
three  brothers  could  have  purchased  the  contracts  in 
issue  for  cash  and  thus  capitalized  the  contracts  in  the 
partnership,  but  that  was  not  done.  Had  such  a  course 
been  taken,  the  three  sons  involved  here,  who  each  took 
1/6  of  the  separate  property  of  the  father,  would  have 
recovered  from  the  estate  approximately  1/2  (three  times 
1/6)  of  the  additional  amount  paid  for  the  partnership 
interest.  The  widow  and  the  fourth  son  (the  minor) 
would  have  recovered  from  the  estate  one-half  the  ad- 
ditional amount  received  for  the  partnership  interest  in 
such  method  of  handling.  The  three  brothers  have  been 
represented  and  were  represented  in  their  dealings  with 
the  estate  by  able  counsel  and  the  actions  of  the  taxpayers 
and  the  brothers  and  sisters-in-law  were  taken  advisedly 
and  the  alternatives  above   rejected.      [R.   89.] 

The  court  further  found,  also  on  the  evidence,  that  be- 
fore and  up  to  the  date  of  his  death,  the  decedent  and 
his  partner-sons  never  treated  the  contracts  as  capital 
items.  The  acts  of  the  deceased  on  the  taxpayers  as 
partners  in  the  old  partnerships  have  a  bearing  on  their 
intent  and  the  realities  of  the  situation.      [R.  89.] 

Finally,  the  court  found,  also  on  the  evidence,  that  the 
taxpayers  had  failed  to  establish  that  the  California  part- 
nership had  an  asset  of  substantial  value  at  the  date  of 
the  death  of  H.  S.  Anderson,  Sr.,  in  what  later  consisted 
of  a  subsistence  business  at  the  Basic  Magnesium  plant 
at  Roysen,  Nevada.  On  the  contrary,  it  pointed  out  that 
the  evidence  indicates  very  little  beyond  preliminary  nego- 
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tiations  for  the  carrying  on  of  a  subsistence  business  had 
been  consummated  at  the  time  of  his  death,  that  all  the 
parties  to  the  matter  reconsidered  it  after  the  death,  and 
only  after  being  assured  by  H.  S.  Anderson,  Jr.,  and  his 
father-in-law,  that  H.  S.  Anderson,  Jr.,  and  his  brothers 
were  willing,  and  able,  in  their  own  right  to  carry  it  on, 
were  further  purchase  orders  given  to  H.  S.  Anderson. 
The  method  of  arranging  for  the  subsistence  business  to 
be  carried  on  was  by  purchase  orders  executed  by  the 
contractor  alone  and  not  until  July  1,  1943,  was  a  binding 
bilateral  contract  between  H.  S.  Anderson  Company  and 
the  contractor  entered  into,  which  was  a  year  and  a  half 
after  the  death  of  H.  S.  Anderson,  Sr.,  and  long  after 
the  purchase  of  the  interest  of  H.  S.  Anderson,  Sr., 
deceased,  from  his  estate  and  the  formation  of  a  new 
limited  partnership  between  the  sons  and  sisters-in-law  of 
the  sons  and  wives  of  the  Anderson  sons.  It  found  that 
the  contracts  have  no  value,  were  not  purchased  and  could 
not  be  deducted  as  expenses  paid  for  the  production  or 
collection  of  income,  or  the  management,  conservation 
or  maintenance  of  property  held  for  the  production  of 
income,  or  could  not  be  capitalized  and  amortized  or 
depreciated  or  allowed  as  a  loss  in  either  1943  or  1944. 
[R.  89-90.] 

In  accordance  with  the  foregoing  findings,  the  District 
Court  concluded  that  the  taxpayers  herein  purchased  the 
interests  of  H.  S.  Anderson,  Sr.,  deceased,  in  the  two 
partnerships  known  as  H.  S.  Anderson  Company  and 
Anderson  Supply  Company  of  Alaska,  and  not  specific 
assets  or  specific  contracts,  by  the  payment  to  the  estate 
of  the  father  of  the  sums  of  $75,000  and  $40,000  respec- 
tively. The  court  held  that  the  taxpayers  failed  to  sustain 
their  burden  of  proving  their  right  to  a  refund  of  the 
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taxes  sought  by  them,  and  that  the  sums  can  not  be 
capitalized  and  depreciated,  and  that  they  did  not  give 
rise  to  deductible  losses  in  1943  or  1944,  or  loss  carry- 
backs from  1944  to  1943.     [R.  91.] 

Summary  of  Argument. 

The  District  Court  rightly  denied  the  taxpayers  any 
expenses  or  amortization  deductions  under  Section  23(a) 
or  (1)  of  the  Internal  Revenue  Code  of  1939  with  respect 
to  costs  allegedly  incurred  in  purchasing  from  the  estate 
of  H.  S.  Anderson,  Sr.,  interests  in  various  contracts 
held  by  two  partnerships  in  which  the  decedent  was  a 
partner.  The  taxpayers  failed  to  comply  with  the  settled 
rule  that  one  seeking  a  deduction  must  bring  himself 
squarely  within  the  provisions  of  a  statute. 

Apparently  their  claim  to  an  expense  deduction  is  not 
seriously  pressed  since  the  taxpayers  merely  point  to 
the  statute  with  no  effort  to  show  from  the  record  that 
they  incurred  ordinary  and  necessary  expenses  deductible 
thereunder. 

The  lower  court  found,  in  accordance  with  the  evidence, 
that  interests  in  the  two  partnerships  were  purchased  from 
the  deceased  partner's  estate,  and  not  contracts.  The  unam- 
biguous terms  of  an  arm's-length  agreement  between  the 
decedent's  heirs  and  one  or  more  of  his  three  sons,  who 
are  taxpayers  herein,  as  surviving  partner  or  partners, 
show  clearly  that  the  sums  paid  the  estate  represented 
the  fair  market  value  at  the  date  of  death  of  the  decedent's 
interests  in  the  two  partnerships  and  that  such  sums  were 
paid  his  estate  by  the  surviving  partner  or  partners  to 
purchase  such  interests.  The  California  court,  sitting 
in  probate,  entered  an  order  specifically  approving  the 
fair  market  values  placed  on  the  estate's  interests  in  the 
two  partnerships  and  the  agreement  for  the  sale  of  those 
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interests  to  the  surviving-  partner  or  partners.  The  record 
contains  no  support  for  the  taxpayers'  claim  that  specific 
partnership  assets,  consisting  of  contracts,  were  pur- 
chased from  the  estate,  except  for  certain  self-serving 
testimony  by  one  of  the  taxpayers  which  is  flatly  con- 
tradicted by  all  of  the  records  of  the  transaction. 

Under  California  law,  the  two  partnerships  of  which 
decedent  was  a  partner  were  dissolved  by  his  death,  but 
were  not  terminated,  the  partnerships  continuing  until 
the  completion  of  the  winding  up  of  partnership  affairs. 
Disoslution  consists  merely  of  a  change  in  the  relationship 
of  the  partners,  so  there  was  no  distribution  of  partner- 
ship assets.  A  deceased  partner's  right  in  specific  part- 
nership property  vests  in  the  surviving  partner  or  part- 
ners, who  have  the  right  to  continue  to  possess  it  for 
partnership  purposes.  Therefore,  the  surviving  partners 
who  purchased  the  interests  of  the  decedent's  estate  in 
the  two  partnerships  would  have  been  attempting  to 
acquire  something  already  vested  in  them  if,  instead, 
they  had  purchased  specific  partnership  assets  as  they 
contend.  Moreover,  the  estate  could  not  have  sold  specific 
partnership  assets  to  which  it  had  no  right. 

No  termination  of  the  subsistence  contracting  business 
carried  on  by  either  of  the  two  partnerships  was  con- 
templated for,  prior  to  the  purchase  of  the  estate's  inter- 
ests in  them,  there  was  an  understanding  between  the 
five  taxpayers  as  to  sharing  the  costs  of  such  interests 
and  the  formation  of  the  two  limited  partnerships  sub- 
sequently formed  by  them  for  the  continuance  of  such 
businesses.  The  identity  of  the  interests  purchased  from 
the  estate  is  readily  traceable  into  the  new  limited  part- 
nerships. 
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A  partner  is  a  co-owner  with  his  partner  or  partners 
of  specific  partnership  property.  However,  his  interest 
in  the  partnership,  which  is  personal  property,  is  his 
share  of  profits  and  surplus.  His  property  rights  con- 
sist of  (1)  his  rights  in  specific  property,  (2)  his  interest 
in  the  partnership,  and  (3)  his  right  to  participate  in 
management.  The  record  discloses  that  all  of  the  estate's 
interests  in  the  two  partnerships  were  purchased  and  it 
contains  nothing  which  even  suggests  that  the  transaction 
was  limited  to  specific  assets  of  the  partnerships,  to  which, 
as  we  have  noted,  the  estate  had  no  right. 

As  a  further  indication  that  interests  in  the  partnerships 
were  purchased,  the  record  discloses  that  the  contracts 
held  by  the  two  partnerships,  which  comprise  the  specific 
assets  allegedly  purchased,  in  fact,  had  very  little  value, 
as  the  trial  court  found,  and  were  not  of  the  value  of 
$100,000  as  the  taxpayers  contended.  They  did  not  rep- 
resent binding  commitments  of  sufficiently  substantial 
duration  to  even  begin  to  support  any  such  valuation. 
Moreover,  the  evidence  indicates  that  the  partnership 
interests  purchased  from  the  estate  reflected  substantial 
tangible  partnership  assets.  No  proof  was  offered  of 
their  value  or  as  to  the  value  of  the  contracts.  Therefore, 
in  no  event  would  the  taxpayers  be  entitled  to  the  amorti- 
zation deductions  they  seek,  as  they  have  not  sustained 
the  burden,  which  is  upon  them,  of  proving  the  amount, 
if  any,  which  they  are  entitled  to  amortize. 

The  taxpayers'  hope  of  profitably  continuing  the  sub- 
sistence contracting  businesses  of  the  two  partnerships 
in  which  the  decedent  was  a  partner  necessarily  arose 
from  the  fact  that  they  were  acquiring  interests  in  going 
concerns  already  engaged  in  furnishing  subsistence  serv- 
ices to  customers,  since  the  partnerships  owned  no  binding 
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contracts  of  very  substantial  duration.  The  amounts 
paid  for  the  estate's  interests  in  the  partnerships,  to  the 
extent  that  they  exceed  the  fair  market  value  of  tangible 
partnership  assets  attributable  to  those  interests,  if  any- 
thing,   represented    going    concern    value. 

This  Court  has  held  that  a  partnership  interest  is  a 
capital  asset.  The  cost  of  acquiring  such  interest  is  not 
recoverable  through  deductions  from  gross  income  but 
must  await  the  determination  of  gain  or  loss  upon  ultimate 
disposition  of  the  interest.  The  District  Court  was  cor- 
rectly advised  as  to  the  controlling  principles  and  prop- 
erly regarded  as  distinguishable  the  Tax  Court  case  relied 
upon  by  the  taxpayers. 

The  taxpayers  might  have  purchased  specific  contracts 
held  by  the  two  partnerships  had  they  so  desired.  Instead, 
they  purchased  partnership  interests,  and,  of  course, 
what  was  actually  done  controls. 

The  District  Court  fully  answered  the  taxpayers'  con- 
tention, that  they  will  not  be  able  to  recover  their  costs 
of  acquiring  interests  in  the  two  partnerships  unless 
they  are  permitted  expense  or  amortization  deductions, 
when  it  pointed  out  that  they  chose  not  to  consider  that 
they  had  purchased  an  interest  in  each  partnership  which 
was  a  capital  asset  and  introduced  no  evidence  to  show 
the  consequences  of  the  termination  in  December,  1943, 
of  their  partnerships. 
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ARGUMENT. 

The  District  Court  Correctly  Denied  the  Taxpayers  an 
Expense  Deduction  Under  Section  23(a)  or  an 
Amortization  Deduction  Under  Section  23(1)  of 
the  Internal  Revenue  Code  of  1939  for  the  Years 
1942  and  1943  With  Respect  to  Amounts  Which 
the  Evidence  Showed  Were  Used  to  Purchase, 
From  the  Decedent's  Estate,  Interests  in  Two 
Partnerships  Conducted  by  the  Decedent  and  One 
or  More  of  the  Taxpayers  Prior  to  the  Decedent's 
Death  on  December  27,  1941. 

These  appeals  involve  the  question  whether  the  tax- 
payers are  entitled  to  deduct  from  gross  income  for  the 
years  1942  and  1943  certain  amounts  expended  by  them 
in  those  years  in  acquiring  the  interest  of  the  estate  of 
H.  S.  Anderson,  Sr.,  in  two  partnerships  of  which  the 
decedent  was  a  member  at  the  time  of  his  death.  In 
their  claims  for  refund  [R.  15-21,  22-27],  as  well  as  in 
the  prayer  of  their  complaints  [R.  12-14],  the  taxpayers 
claimed  the  right  to  deduct  such  amounts  upon  several 
alternative  grounds,  all  of  which  were  rejected  by  the 
court  below.  [R.  59-68.]  On  these  appeals,  however,  the 
taxpayers  are  contending  (Br.  10-28)  only  that  such 
payments  are  deductible  as  an  amortization  allowance 
under  Section  23(1)  of  the  Internal  Revenue  Code  of 
1939  (Appx.,  infra),  which  provides  that  in  computing 
net  income  there  shall  be  allowed  as  a  deduction  "A 
reasonable  allowance  for  the  exhaustion,  wear  and  tear 
(including  a  reasonable  allowance  for  obsolescence) — 
(1)  of  property  used  in  the  trade  or  business,  or  (2)  of 
property  held  for  the  production  of  income";  or,  in  the 
alternative,  that  such  payments  are  deductible  as  current 
expenses  during  such  years  under  Section  23(a)  of  the 
1939  Code  (Appx.,  infra),  which  provides  for  the  allow- 
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ance  of  a  deduction  for  "All  the  ordinary  and  necessary 
expenses  paid  or  incurred  during-  the  taxable  year  in 
carrying  on  any  trade  or  business",  and,  in  the  case  of  an 
individual,  "all  the  ordinary  and  necessary  expenses  paid 
or  incurred  during  the  taxable  year  for  the  production 
or  collection  of  income,  or  for  the  management,  conserva- 
tion, or  maintenance  of  property  held  for  the  production 
of  income." 

Since  the  taxpayers  are  seeking  a  deduction,  it  is  im- 
portant to  keep  in  mind  the  settled  rule  that  they  can 
entitle  themselves  thereto  only  by  bringing  themselves 
squarely  within  the  terms  of  a  statute.  (Deputy  v.  du- 
Pont,  308  U.  S.  488,  493;  White  v.  United  States,  305 
U.  S.  281,  292;  Jones  v.  Commissioner,  103  F.  2d  681 
(C.  A.  9th).)  In  oft-quoted  language  the  Supreme  Court 
reiterated  this  principle  in  the  White  case  (p.  292)  : 

Moreover,  every  deduction  from  gross  income  is 
allowed  as  a  matter  of  legislative  grace,  and  "only 
as  there  is  clear  provision  therefor  can  any  particular 
deduction  be  allowed  ...  a  taxpayer  seeking  a 
deduction  must  be  able  to  point  to  an  applicable 
statute  and  show  that  he  comes  within  its  terms." 

The  taxpayers   have  wholly   failed   to  comply  with   this 
precept. 

Prior  to  considering  the  factual  aspects  of  the  case,  it 
is  to  be  noted  that  the  taxpayers'  alternative  argument 
(Br.  11-13)  that  the  amounts  in  issue  constitute  deduc- 
tible expenses  is  not  seriously  pressed  on  brief.  It  is 
axiomatic  that,  before  they  can  be  allowed  an  expense 
deduction  under  either  subdivisions  (1)  or  (2)  of  Sec- 
tion 23(a),  the  taxpayers  have  the  burden  of  showing 
that  they  have  incurred  expenses  which  are  both  ordinary 
and   necessary.     Welch   v.    Helvering,    290    U.    S.    Ill; 


—22— 

Deputy  V.  dnPont,  supra,  pp.  495-496;  Fontana  Power 
Co.  V.  Commissioner,  127  F.  2d  193  (C.  A.  9th);  Ciiy 
Ice  Delivery  Co.  v.  United  States,  176  F.  2d  347,  351 
(C.  A.  4th),  and  cases  there  cited.  The  taxpayers  here 
have  contented  themselves  with  merely  citing  the  pro- 
visions of  the  statute  authorizing  expense  deductions 
without  any  effort  to  demonstrate  from  the  evidence  or 
by  reference  to  the  decided  authorities  that  the  expendi- 
tures in  question  constituted  ordinary  and  necessary  ex- 
penses. Their  alternative  argument  is,  of  course,  incon- 
sistent with  their  principal  position  (Br.  13-18,  27)  that 
the  expenditures  in  question  were  for  capital  items  the 
cost  of  which  is  recoverable  by  way  of  depreciation  or 
amortization,  and  they  offer  nothing,  theoretical  or  other- 
wise, which  would  suggest  any  basis  upon  which  such  ex- 
penditures could  properly  be  deducted  as  expenses  under 
the  statute. 

The  fundamental  controversy  concerning  the  facts  pre- 
sented to  the  court  below  is  whether,  by  the  expenditures 
in  question,  the  taxpayers  purchased  partnership  assets 
consisting  of  certain  contracts  the  cost  of  which  was 
properly  recoverable  by  amortization,  as  they  contended; 
or  whether  they  purchased  a  partnership  interest,  which 
is  a  capital  asset  not  subject  to  depreciation,  as  the  Gov- 
ernment claimed.  The  District  Court  resolved  this  issue 
against  the  taxpayers,  and  its  disposition  of  the  matter 
should  not  be  disturbed  unless  shown  to  be  clearly  errone- 
ous. (Rule  52(a),  Federal  Rules  of  Civil  Procedure; 
United  States  v.  Gypsum  Co.,  333  U.  S.  364,  reh.  den., 
333  U.  S.  869.)  It  may  readily  be  seen  from  the  instant 
record,  we  submit,  that  the  District  Court's  finding  on 
this  issue  is  firmly  grounded  in  the  evidence,  and  is  not 
clearly  erroneous. 
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The  District  Court  found  and  concluded  [R.  84,  91] 
that  the  taxpayers  failed  to  sustain  their  burden  of  prov- 
ing by  a  preponderance  of  the  evidence  that  they  purchased 
particular  assets  from  the  two  partnerships,  interests  in 
which  were  held  by  the  estate  of  H.  S.  Anderson.  On 
the  contrary,  the  record  is  replete  with  evidence  that,  as 
the  trial  court  found  [R.  88],  "Interests  in  the  respective 
partnerships  were  purchased  and  not  specific  assets." 
Thus,  an  agreement  (quoted  from  at  length  in  the  findings 
below  [R.  75-79]),  which,  after  lengthy  negotiations,  was 
entered  into  on  December  11,  1942,  between  the  widow 
of  H.  S,  Anderson,  both  for  herself  and  as  guardian  of 
her  minor  child,  and  the  three  sons  of  the  decedent  by 
a  former  marriage  who  are  taxpayers  herein,  indicates 
unequivocally  and  precisely  just  what  the  taxpayers  in- 
tended and  undertook  to  purchase  by  the  expenditures  the 
tax  consequences  of  which  are  the  subject  of  this  litigation. 
Under  that  agreement  the  [R.  78]  "sum  of  $75,000.00, 
representing,  as  the  parties  hereto  agree,  the  fair  market 
value  at  the  date  of  death  of  the  decedent,  of  his  interest  in 
said  California  partnership"  was  agreed  to  be  paid  [R.  77] 
"into  the  estate  of  H.  S.  Anderson,  deceased"  in  "full  sat- 
isfaction and  discharge  of  all  claims  of  the  estate  *  *  * 
and  of  the  heirs  *  *  *  fQ^  and  on  account  of  the 
interest  of  said  H.  S.  Anderson  in  his  lifetime  and  that 
his  estate  has  acquired  since  his  death  in  and  to  the  Cali- 
fornia Partnership".  (Italics  supplied.)  Similarly,  the 
parties  agreed  [R.  78]  that  the  sum  of  "$50,000.00" 
was  "the  fair  market  value  at  date  of  death  of  the  decedent 
of  his  interest  in  said  Alaska  Partnership"  and  that  pay- 
ment of  this  amount  be  made  to  the  estate  "/or  and  on 
account  of  the  interest  of  H.  S.  Anderson  in  his  lifetime 
and  that  his  estate  has  acquired  since  his  death  in  and  to 
The  Alaska  Partnership''.     (Italics  supplied.) 
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The  agreement  of  December  11,  1942,  covering  the 
sale  by  the  estate  of  H.  S.  Anderson,  St.,  of  the  interests 
in  the  two  partnerships,  was  approved  by  the  Superior 
Court  of  the  State  of  CaHfornia  in  and  for  the  County 
of  Los  Angeles,  sitting  as  a  court  of  probate,  on  Decem- 
ber 22,  1942  [R.  79-81],  the  court's  order  specifically 
providing  [R.  80]  "That  the  value  of  the  estate's  interest" 
in  the  California  and  Alaska  partnerships  was  "$75,- 
000.00"  and  "$50,000.00",  respectively,  just  as  the  parties 
had  agreed. 

The  record  contains  nothing  whatever  which  supports 
the  taxpayers'  contention  that  they  purchased  partnership 
assets,  consisting  of  specific  contracts,  rather  than  part- 
nership interests,  save,  perhaps,  certain  self-serving  testi- 
mony of  the  taxpayer,  H.  S.  Anderson,  Jr.,  upon  which 
they  attempt  to  rely.  (Br.  21-23.)  The  complete  answer 
to  that  testimony  is  that  it  is  flatly  contradicted  by  all 
of  the  evidence  consisting  of  the  records  of  the  transaction, 
and,  indeed,  upon  objection,  the  District  Court  quite  prop- 
erly declined  to  permit  that  witness  to  testify  that  the 
$75,000  paid  for  the  estate's  interest  in  the  California 
partnership  was  paid  to  purchase  particular  contracts, 
and  not  a  partnership  interest  upon  the  ground  that  the 
contract  speaks  for  itself  and  is  the  best  evidence  of  what 
the  parties  purchased.      [R.    175.] 

The  pertinent  provisions  of  the  California  Civil  Code 
relating  to  partnerships  clearly  indicate  the  various  rights 
and  interests  existing  with  respect  to  the  instant  part- 
nerships. While  the  death  of  H.  S.  Anderson,  Sr., 
caused  a  dissolution  of  the  two  partnerships  in  which  he 
was  a  member  (Deering's  Cal.  Civ.  Code,  Sec.  2425, 
Appx.,  infra),  that  dissolution  was  not  the  equivalent  of 
a  termination  of   the   partnership   business   with   its   at- 
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tendant  distribution  of  partnership  assets.  A  dissolution 
consists  merely  of  a  change  in  the  relationship  of  the 
partners  caused  by  any  partner  ceasing  to  be  associated 
in  the  carrying  on,  as  distinguished  from  the  winding 
up,  of  the  business  (Sec.  2423,  Appx.,  infra),  and  does 
not  terminate  the  partnership,  which  continues  until  the 
winding  up  of  partnership  affairs  is  completed  (Sec.  2424, 
Appx.,  infra.). 

Here,  it  is  clear  that  the  two  partnership  interests 
held  by  the  estate  of  H.  S.  Anderson,  Sr.,  were,  in  each 
instance,  purchased  by  the  surviving  partners.  [R.  77-78, 
80-81.]  This  is  significant  inasmuch  as  on  the  death  of 
a  partner,  as  here,  his  right  in  specific  partnership  prop- 
erty vests  in  the  surviving  partner  or  partners,  who  have 
the  right  to  continue  to  possess  the  partnership  property 
for  partnership  purposes.  (Deering's  Cal.  Civ,  Code, 
Sec.  2419(2)(d),  Appx.,  infra.)  Since  the  deceased 
partner's  interests  in  the  specific  assets  of  the  two  partner- 
ships were  already  vested  in  them,  for  the  purpose  of 
carrying  on  the  partnership  business,  the  surviving  part- 
ners would  have  acquired  nothing  not  already  possessed 
by  them  by  the  purchase  of  specific  partnership  assets, 
which  belies  the  suggestion  that  they  purchased  assets 
and  not  partnership  interests,  in  each  instance,  from  the 
two  partnerships.  By  the  same  token,  the  estate  had  no 
right  whatever  to  specific  partnership  assets  and,  there- 
fore, would  have  been  unable  to  sell  them  prior  to  their 
distribution  in  termination  of  the  partnership. 

While  the  interests  in  the  two  partnerships  held  by. 
the  estate  of  the  deceased  partner  were,  in  each  case, 
purchased  by  the  surviving  partners,  it  is  evident  that 
no  termination  of  the  partnership  business  was  contem- 
plated,  for,   prior   to   such  purchases,   an   understanding 
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had  been  arrived  at  between  the  five  taxpayers  herein 
with  respect  to  the  sharing  of  the  costs  of  the  partnership 
interests  and  the  formation  of  the  two  Hmited  partner- 
ships which,  subsequent  to  the  purchase  of  the  partner- 
ship interests,  and  on  December  23,  1942,  were  formed 
by  them  for  the  purposes  of  continuing  to  carry  on  the 
subsistence  contracting  business  of  the  CaHfornia  and 
Alaska  partnerships  [R.  210-211,  Exs.  3  and  4]  ;  and,  as 
the  District  Court  so  vividly  demonstrated  [R.  64-66], 
the  identity  of  the  interests  purchased  from  the  estate 
of  the  deceased  partner  were  preserved  and  may  readily 
be  followed  into  the  two  new  limited  partnerships. 

Although  a  partner  is  a  co-owner  with  his  partners 
of  specific  partnership  property  holding  as  a  tenant  in 
partnership  (Deering's  Cal.  Civ.  Code,  Sec.  2419(1), 
Appx.,  infra),  his  interest  in  the  partnership  is  his  share 
of  the  profits  and  surplus,  and  the  same  is  personal 
property  (Sec.  2420,  Appx.,  infra).  A  partner's  prop- 
erty rights  consist  of  (1)  his  rights  in  specific  property, 
(2)  his  interest  in  the  partnership,  and  (3)  his  right  to 
participate  in  the  management  (Sec.  2418,  Appx.,  infra), 
and  it  is  perfectly  clear  that  all,  and  not  just  the  first, 
of  these  rights  were  the  subject  of  the  agreement  of 
December  11,  1942,  for  the  purchase  of  the  two  partner- 
ship interests.      [R.  75-79.] 

Consistent  with  the  evidence  that  interests  in,  and  not 
specific  contracts  belonging  to,  the  partnerships  were 
purchased  in  the  transactions  in  question,  the  District 
Court  found    [R.  84]   that: 

What  ever  contracts  were  in  existence  at  the  time 
of  death  of  the  deceased  had  no  substantial  value  and 
had  as  a  value  only  a  small  percentage  of  the  value 
of  $100,000.00  contended  for  by  plaintiffs. 
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This  ultimate  finding  by  the  court  is  fully  supported  by 
its  evidentiary  findings,  not  questioned  here,  which  dis- 
close that  the  two  partnerships  had  no  contracts  binding 
for  any  substantial  period  of  time.  On  the  contrary,  the 
contract  under  which  the  activities  of  the  Alaska  part- 
nership were  conducted  was  terminable  at  the  will  of  the 
Secretary  of  War.  As  to  the  California  partnership,  the 
longest  contract  which  it  had,  namely,  that  relating  to 
the  operation  of  the  post  exchange  fountain-grills  at 
Camp  Roberts,  California,  was  terminable  on  60  days' 
notice  by  either  party;  the  contract  for  the  operation 
of  the  post  exchange  fountain-grills  at  Camp  San  Luis 
Obispo,  California,  was  similarly  terminable  on  30  days' 
notice;  the  contract  with  the  California  Shipbuilding 
Yards,  Terminal  Island,  California,  was  terminable  on 
48  hours'  notice;  and  there  was  no  written  contract  cov- 
ering the  activities  of  the  partnership  at  the  Douglas 
Aircraft  Plant  in  Long  Beach,  California.  [R.  81-82.] 
The  subsistence  work  carried  on  by  the  California  part- 
nership during  the  construction  of  the  Basic  Magnesium 
plant  at  Roysen,  Nevada,  was  carried  on  entirely  under 
purchase  orders  until  July  1,  1943,  at  which  time  the 
first  binding  bilateral  contract  between  the  parties  was 
executed.  Only  a  few  such  purchase  orders  had  been 
secured  by  the  partnership  prior  to  December  27,  1941, 
the  date  of  the  deceased  partner's  death.  [R.  82-83, 
89-90.]  It  is  clear  that  these  comprise  no  binding  com- 
mitment of  any  real  substance  insofar  as  the  subsistence 
work  at  the  Basic  Magnesium  plant  is  concerned,  since 
shortly  after  the  death  of  the  deceased  partner  it  became 
necessary  for  the  other  partner,  H.  S.  Anderson,  Jr.,  to 
return  to  Nevada  in  order,  as  he  testified  [R.  162], 
"to  attempt  to  resell  McNeil  Construction  Company,  and 
the  Defense  Plant  Corporation  on  our  ability  to  continue 
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on."  Insofar  as  the  Basic  Magnesium  plant  operation 
was  concerned,  as  the  District  Court  observed  [R.  90], 
"very  Httle  beyond  preliminary  negotiations  for  the  carry- 
ing on  of  a  subsistence  business  had  been  consum- 
mated" at  the  time  of  the  death  of  H.  S,  Anderson,  Sr. 

In  addition  to  the  fact  that  the  contracts  held  by  the 
two  partnerships  lack  any  such  value  as  the  taxpayers 
seek  to  attribute  to  them,  the  record  discloses,  contrary 
to  their  contention  (Br,  21),  that  the  interests  of  the 
decedent  in  the  two  partnerships  reflected  substantial 
tangible  partnership  assets.  This  appears  from  the  ad- 
justed balance  sheet  of  the  California  partnership  [R. 
129,  Ex.  A],  the  adjustments  to  which  were  made  by  a 
revenue  agent  and  consist  of  a  substantial  increase  in  the 
value  of  the  net  assets  due  to  the  restoration  of  certain 
equipment  which  had  been  charged  to  expense.  [R. 
110-111.]  As  the  District  Court  noted  [R.  63],  "No 
proof  whatever  was  offered  on  the  value  of  the  contracts 
assets  at  the  time  of  the  death  of  deceased  or  on  December 
11,  1942,  or  wJmt  was  the  value  of  other  assets^  if  the 
contracts  had  a  value."  (Italics  supplied.)  Therefore, 
even  if  it  could  be  concluded  from  the  evidence  as  a  whole 


^The  adjusted  balance  sheet  of  the  California  partnership  [R. 
129]  discloses  that  the  decedent's  interest  therein  had  an  asset 
value  of  over  $71,500  and  the  District  Court  referred  to  this  ad- 
justed book  value  of  the  decedent's  interest  [R.  63,  85]  as  not 
including  the  contracts  held  by  the  partnership  which  were  not 
listed  as  capital  assets.  Assuming,  without  conceding,  that  the 
$71,500  included  an  advance  of  529,013.26  to  the  partnership  by 
H.  S.  Anderson,  Jr.,  which  was  paid  back  to  his  estate  in  addition 
to  the  $75,000  paid  for  the  partnership  interest,  as  the  taxpayers 
contend  (Br.  26),  that  fact  would  be  of  no  real  significance.  It 
is  none  the  less  incontestably  clear  that  there  were  substantial 
tangible  assets  and  the  fair  market  value,  not  the  book  value, 
would  necessarily  be  the  governing  factor  as  to  what  portion, 
if  any.  of  the  $75,000  purchase  price  of  the  partnership  interest 
related  to  tangible  partnership  property. 
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that  the  taxpayers  acquired  assets  rather  than  the  inter- 
ests of  the  decedent's  estate  in  the  CaHfornia  and  Alaska 
partnerships,  it  is  clear  that  they  failed  to  sustain  their 
burden  of  proving  facts  essential  to  any  recovery  by 
them.  This  Court  has  held  that  a  taxpayer  seeking  a  deple- 
tion deduction  (which,  we  submit,  is  comparable,  for  this 
purpose,  to  the  amortization  deduction  sought  here)  has 
the  burden  of  proving  the  exact  amount  of  the  deduction 
to  which  he  is  entitled.  Lamm  Lumber  Co.  v.  Com- 
missioner, 133  F.  2d  433,  434.  Moreover,  the  decisions 
relating  to  the  amortization  of  contracts  make  it  quite 
clear  that  as  a  prerequisite  to  the  allowance  of  such 
amortization,  the  taxpayer  must  prove  value — that  is,  the 
basis  attributable  to  the  contracts  for  the  purpose  of 
computing  depreciation — and  must  show  that  they  are  for 
a  definite  and  limited  period.^  Hopkins  v.  United  States, 
82  F.  Supp.  1015  (Ct.  Cls.);  Cook  China  Co.  v.  Com- 
missioner, 1  B.  T.  A.  254;  William  Morris  Enterprises, 
Inc.  V.  Commissioner,  1  B.  T.  A.  946,  951-952.  This 
the  taxpayers  here  have  failed  to  do. 


^An  Internal  Revenue  Agent,  for  the  purpose  of  computing 
depreciation  of  physical  equipment,  estimated  the  useful  life  of 
all  the  various  contracts  and  purchase  orders  held  by  the  two 
partnerships  in  which  the  estate  held  interests  at  two  years  from 
December  31,  1941.  [R.  55.]  Consistent  with  this,  the  Govern- 
ment conceded  that  if  the  District  Court  determined  that  valuable 
contracts  were  purchased  by  the  taxpayers,  of  a  kind  which 
could  properly  be  depreciated  over  a  period  of  time,  then  the 
years  1942  and  1943  would  constitute  the  period  over  which  they 
should  be  depreciated.  [R.  139-140.]  It  is  important  to  note  that 
the  arbitrary  assignment  of  a  two-year  life  to  the  contracts  purely 
for  convenience  in  the  computation  of  depreciation  on  physical 
equipment  was  governed  by  different  considerations  and  has  no 
significance  with  respect  to  the  totally  different  problem  of 
examining  each  contract  in  connection  with  its  evaluation,  to 
determine  whether  it  represented  a  binding  commitment  of  any 
substantial  duration. 
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Since,  as  we  have  observed,  the  two  partnerships  had 
no  contracts  containing  binding  commitments  of  any 
substantial  duration,  it  is  apparent  that  such  expectations 
as  the  taxpayers  may  have  entertained  when  they  acquired 
the  interests  of  the  deceased  partner's  estate  of  profitably 
continuing  the  partnerships'  subsistence  businesses  lay  in 
the  fact  that  they  were  buying  into  going  concerns  which 
were  already  on  the  ground,  furnishing  subsistence  serv- 
ices to  their  customers,  or  with  operations  in  progress, 
and  were  not  a  consequence  of  any  contracts  owned  by 
the  partnerships.  The  District  Court  was  correct,  there- 
fore, in  taking  the  view  that  the  amounts  by  which  the 
purchase  prices  paid  for  the  two  partnership  interests 
by  the  surviving  partners  exceeded  the  value  of  the 
partnership  shares  which  those  interests  represented  in 
the  tangible  assets  of  the  partnerships  [R.  85],  "if  any- 
thing *  *  *  [represented]  good  will  or  going  concern 
value.'" 

The  evidence  establishes,  as  has  been  demonstrated 
above,  that  the  surviving  partners  undertook  to  purchase 
the  deceased  partner's  interests  from  his  estate.  As 
the  Supreme  Court  said  in  Bull  v.  United  States,  295 
U.  S.  247,  254: 

Where  the  efifect  of  the  contract  is  that  the  deceased 
partner's  estate  shall  leave  his  interest  in  the  business 
and  the  surviving  partners  shall  acquire  it  by  pay- 
ments to  the  estate,  the  transaction  is  a  sale,  and 


^Perfectly  consistent  with  this  is  the  District  Court's  remark 
[R.  261],  reUed  upon  by  the  taxpayers  (Br.  23-24),  that  "it  would 
be  fair  to  make  a  finding  that  the  Anderson  Brothers  would  not 
have  paid  the  $125,000"  for  the  two  partnership  interests  "if  it 
had  not  been  for  the  subsistence  deals  then  existing"  at  San  Luis 
Obispo,  Camp  Roberts,  Basic  Magnesium,  Douglas  Aircraft,  and 
California  Shipbuilding. 
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payments  made   to   the   estate  are   for   the   account 
of  the  survivors. 

It  is  settled  by  the  decisions  of  this  Court  that  a  partner- 
ship interest  constitutes  a  capital  asset  upon  which  the 
determination  of  gain  or  loss  must  await  the  ultimate 
disposition  of  such  interest.  Stilgenbaur  v.  United  States, 
115  F.  2d  283;  Commissioner  v.  Estate  of  Gartling,  170 
F.  2d  73,  affirming  per  curiam  Tax  Court  decision  of 
July  28,  1947  (1947  P-H  T.  C.  Memorandum  Decisions, 
par.  47,213) ;  Hatch's  Estate  v.  Commissioner,  198  F. 
2d  26;  United  States  v.  Snow,  223  F.  2d  103,  certiorari 
denied,  350  U.  S.  831.  And,  expenditures  for  the  ac- 
quisition of  partnership  interests  are  not  subject  to  re- 
covery by  way  of  deductions  from  gross  income.  Cf. 
Brown  v.  Commissioner,  63  F.  2d  66  (C.  A.  9th),  af- 
firmed on  other  grounds,  291  U.  S.  193;  Edzvards  v. 
Commissioner,  102  F.  2d  757,  759  (C.  A.  10th)  ;  Auten- 
reith  v.  Commissioner,  115  F.  2d  856,  858  (C.  A.  3d); 
Hill  V.  Commissioner,  38  F.  2d  165,  168  (C.  A.  1st), 
certiorari  denied,  281  U.  S.  761 ;  Kenzvorthy  v.  Commis- 
sioner, 197  F.  2d  525  (C.  A.  3d) ;  Watson  v.  Commis- 
sioner, 82  F.  2d  345  (C.  A.  7th). 

The  District  Court  correctly  concluded  that  its  dis- 
position of  this  case  must  be  controlled  by  the  principles 
laid  down  by  this  Court  in  the  Stilgenbaur  case,  supra, 
and  similar  decisions  in  Commissioner  v.  Shapiro,  125 
F.  2d  532  (C.  A.  6th),  and  Thornley  v.  Commissioner, 
147  F.  2d  416  (C.  A.  3d).  [R.  66.]  It  rejected  the  case 
of  Blum  V.  Commissioner,  5  T.  C.  702,  relied  upon  by 
the  taxpayers  (Br.  13-16),  as  not  applicable  to  the  facts 
in  the  present  case,  without  expressing  any  opinion  as 
to  the  correctness  of  the  holding  there.  [R.  62-63.] 
The  court's  action  in  so  doing  was  quite  proper.     The 
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Blum  case  involved  a  sale  by  one  of  two  partners  of  his 
interests,  including  his  interest  in  all  the  partnership 
assets,  to  the  other,  who  thereafter  conducted  the  business 
as  a  sole  proprietorship.  The  assets  of  the  sole  proprietor- 
ship he,  of  course,  owned  in  his  own  right,  in  contrast 
with  a  partner's  interest  in  partnership  assets,  and,  as 
the  sole  proprietor,  he  disposed  of  assets  which  he  had 
acquired.  This  presented  the  problem  of  determining 
his  basis  of  such  assets  for  the  purpose  of  the  compu- 
tation of  the  amount  of  income  or  gain  or  loss,  as  the 
case  might  be,  resulting  from  these  transactions.  These 
features  distinguish  the  Blum  case  from  the  one  at  bar, 
where  the  assets  of  the  business  continued  to  be  partner- 
ship assets  throughout,  owing  to  the  absence  of  any 
termination  of  the  partnership  business. 

This  Court  has  held  that  it  is  what  was  done  and  not 
what  might  have  been  done  which  controls.  Stilgenbaur  v. 
United  States,  115  F.  2d  283,  286-287.  These  taxpayers, 
as  the  lower  court  pointed  out  [R.  66-67],  might  have 
purchased  the  specific  contracts  held  by  the  two  partner- 
ships had  they  so  desired.  The  undeniable  fact  remains, 
however,  that  they  purchased  partnership  interests  instead. 
The  District  Court  observed  that  [R.  67-68]  : 

Plaintiffs  have  been  represented  here  and  in  their 
dealings  with  the  estate  by  able  counsel.  We  conclude 
the  actions  of  plaintiffs  were  taken  advisedly  and  the 
alternatives  above  rejected. 

Finally,  the  taxpayers'  position  is  premised  on  one 
obvious  fallacy.  It  is  repeatedly  suggested  (Br.  10,  13- 
18)  that  if  they  are  not  entitled  to  recover  their  costs 
of  the  estate's  interests  in  the  California  and  Alaska 
partnerships  by  way  of  amortization  deductions,  they 
will  be  denied  all  right  to  recover  such  investments  tax 
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free.  But  this  argument  is  best  answered  by  the  District 
Court.  The  record  discloses  that  the  new  limited  part- 
nerships in  which  the  taxpayers  were  partners  were 
terminated  and  dissolved  on  December  31,  1943.  [R. 
85-86.]  However,  the  taxpayers  have  studiously  avoided 
any  claim  to  the  benefit  of  the  provisions  relating  to  the 
determination  of  capital  gains  and  losses.  There  was 
a  complete  absence  of  any  evidence  which  would  indicate 
whether  the  taxpayers  realized  a  gain  or  loss  upon  the 
ultimate  disposition  of  their  investment  in  the  two  part- 
nership interests  purchased  from  the  estate,  as  the  trial 
court  pointed  out   [R.  64]  : 

There  was  no  dispute  that  the  new  partnerships 
were  cancelled  at  the  end  of  1943.  But  there  was 
no  evidence  of  what  was  distributed  on  their  dis- 
solution or  of  any  sale  of  the  partnership  or  of  the 
value  as  of  that  date  of  the  whole  of  each  partnership 
or  of  any  particular  per  cent  in  either  one.  The 
Court  cannot  say  what  the  value  of  the  75%  and  the 
40%  interests  in  the  two  partnerships  were  as  of 
December  31,  1943.  This  would  have  been  sus- 
ceptible of  proof.  But  plaintiffs  chose  not  to  con- 
sider that  they  had  purchased  an  interest  in  each 
partnership  which  was  a  capital  asset. 

It  is  respectfully  submitted  that  the  District  Court's 
findings  that  partnership  interests  were  purchased  from 
the  estate  of  decedent,  and  not  specific  partnership  assets, 
is  amply  warranted  by  the  record  and  that  the  court 
correctly  denied  the  taxpayers  any  deduction  as  ex- 
penses for  amortization  on  account  of  the  expenditures 
made  by  them  in  that  connection. 
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Conclusion. 

The  District  Court's  judgments  are  correct  and  should 
therefore  be  affirmed. 

Respectfully  submitted, 

H.  Brian  Holland, 

Assistant  Attorney  General; 

Lee  a.  Jackson, 
A.  F.  Prescott, 

Walter  Akerman,  Jr., 
Attorneys, 

Department  of  Justice, 
Washington  25,  D.  C. 

Laugh  LIN  E.  Waters, 

United  States  Attorney; 
Edward  R.  McHale, 

Assistant    United  States  Attorney. 
January,   1956. 


APPENDIX. 

Internal  Revenue  Code  of    1939: 

Sec.  23.     Deductions  From  Gross  Income. 

(a)      [As   amended   by   Sec.    121(a)    of   the   Revenue 
Act  of  1942,  c.  619,  56  Stat.  798]  Expenses.— 

(1)  Trade  or  business  expenses. — 

(A)  In  General. — All  the  ordinary  and  neces- 
sary expenses  paid  or  incurred  during  the  tax- 
able year  in  carrying  on  any  trade  or  business, 
including  a  reasonable  allowance  for  salaries 
or  other  compensation  for  personal  services  actu- 
ally rendered;  traveling  expenses  (including  the 
entire  amount  expended  for  meals  and  lodging) 
while  away  from  home  in  the  pursuit  of  a  trade 
or  business;  and  rentals  or  other  payments  re- 
quired to  be  made  as  a  condition  to  the  continued 
use  or  possession,  for  purposes  of  the  trade  or 
business,  of  property  to  which  the  taxpayer  has 
not  taken  or  is  not  taking  title  or  in  which 
he  has  no  equity. 

(2)  Non-trade  or  non-business  expenses. — In  the 
case  of  an  individual,  all  the  ordinary  and  necessary 
expenses  paid  or  incurred  during  the  taxable  year 
for  the  production  or  collection  income,  or  for  the 
management,  conservation,  or  maintenance  of  prop- 
erty held  for  the  production  of  income. 

(1)  [As  amended  by  Sec.  121(c)  of  the  Revenue 
Act  of  1942,  supra]  Depreciation. — A  reasonable 
allowance  for  the  exhaustion,  wear  and  tear  (includ- 
ing a  reasonable  allowance  for  obsolescence) — 
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(1)  of  property  used  in  the  trade  or  business,  or 

(2)  of  property  held  for  the  production  of  income. 

(26  U.S.C.    1952   ed.,    Sec.   23.) 

Deering-'s    California   Civil   Code    (1941    ed.) : 

Sec.  2418.  Extent  of  property  rights  of  a  partner. 
The  property  rights  of  a  partner  are  (1)  his  rights 
in  specific  partnership  property,  (2)  his  interest  in  the 
partnership,  and  (3)  his  right  to  participate  in  the 
management. 

Sec.  2419.  Nature  of  a  partner's  right  in  specific 
partnership  property.  (1)  A  partner  is  co-owner 
with  his  partners  of  specific  partnership  property 
holding  as  a  tenant  in  partnership. 

(2)  The  incidents  of  this  tenancy  are  such  that: 

(d)  [Survivorship']  On  the  death  of  a  partner 
his  right  in  specific  partnership  property  vests  in 
the  surviving  partner  or  partners,  except  where  the 
deceased  was  the  last  surviving  partner,  when  his 
right  in  such  property  vests  in  his  legal  repre- 
sentative. Such  surviving  partner  or  partners,  or 
the  legal  representative  of  the  last  surviving  partner, 
has  no  right  to  possess  the  partnership  property  for 
any    but    a    partnership    purpose. 

Sec.  2420.  Nature  of  partner's  interest  in  the 
partnership.  A  partner's  interest  in  the  partnership 
is  his  share  of  the  profits  and  surplus,  and  the  same 
is  personal  property. 
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Sec.  2423.  Dissolution  [Defined].  The  dissolu- 
tion of  a  partnership  is  a  change  in  the  relation  o£ 
the  partners  caused  by  any  partner  ceasing  to  be 
associated  in  the  carrying  on  as  distinguished  from 
the  winding  up  of  the  business. 

Sec.  2424.  Partnership  not  terminated  by  dissolu- 
tion. On  dissolution  the  partnership  is  not  termi- 
nated, but  continues  until  the  winding  up  of  part- 
nership affairs  is  completed. 

Sec.  2425.  Causes  of  dissolution. — Dissolution  is 
caused : 

(4)   By  the  death  of  any  partner; 

Sec.  2431.  Right  to  wind  up.  Unless  otherwise 
agreed  the  partners  who  have  not  wrongfully  dis- 
solved the  partnership  or  the  legal  representative  of 
the  last  surviving  partner,  not  bankrupt,  has  the 
right  to  wind  up  the  partnership  affairs;  provided, 
however,  that  any  partner,  his  legal  representative, 
or  his  assignee,  upon  cause  shown,  may  obtain  wind- 
ing up  by  the  court. 

Sec.  2436.  Rights  of  retiring  or  estate  of  de- 
ceased partner  when  the  business  is  continued.  When 
any  partner  retires  or  dies,  and  the  business  is  con- 
tinued under  any  of  the  conditions  set  forth  in  Sec- 
tion 2435  (1,  2,  3,  5,  6),  or  Section  2432  (2b)  with- 
out any  settlement  of  accounts  as  between  him  or  his 
estate  and  the  person  or  partnership  continuing  the 
business,  unless  otherwise  agreed,  he  or  his  legal  rep- 
resentative as  against  such  persons  or  partnership 
may  have  the  value  of  his  interest  at  the  date  of  dis- 


solution  ascertained,  and  shall  receive  as  an  ordin- 
ary creditor  an  amount  equal  to  the  value  of  his  in- 
terest in  the  dissolved  partnership  with  interest,  or, 
at  his  option  or  at  the  option  of  his  legal  representa- 
tive, in  lieu  of  interest,  the  profits  attributable  to  the 
use  of  his  right  in  the  property  of  the  dissolved 
partnership;  provided,  that  the  creditors  of  the  dis- 
solved partnership  as  against  the  separate  creditors, 
or  the  representative  of  the  retired  or  deceased 
partner,  shall  have  priority  on  any  claim  arising 
under  this  section,  as  provided  by  Section  2435(8) 
of  this  code. 
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The  Partnership  Interests  Allegedly  Purchased  by 
Plaintiffs  Did  Not  Continue  to  Exist  After  the 
Purchase. 

On  page  22  of  its  brief  the  government  states  the  issue 
as  follows: 

"The  fundamental  controversy  concerning  the  facts 
presented  to  the  court  below  is  whether,  by  the  ex- 
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penditures  in  question,  the  taxpayers  purchased  part- 
nership assets  consisting  of  certain  contracts  the 
cost  of  which  was  properly  recoverable  by  amortiza- 
tion, as  they  contended;  or  whether  they  purchased 
a  partnership  interest,  which  is  a  capital  asset  not 
subject  to  depreciation,  as  the  Government  claimed. 

The  government  states  that  plaintiffs  purchased  ''a 
partnership  interest."  It  argues  that  the  cost  of  a  part- 
nership interest  cannot  be  allocated  as  the  cost  basis  of 
assets  owned  by  the  partnership  and  recovered  through 
depreciation  or  amortization  deductions  over  the  useful 
economic  lives  of  such  assets.  Rather,  the  cost  must 
remain  as  the  cost  of  the  intangible  partnership  interest; 
or  as  the  government  asserts  (p.  19)  : 

"*  *  *  The  cost  of  acquiring  such  interest  is 
not  recoverable  through  deductions  from  gross  in- 
come but  must  await  the  determination  of  gain  or 
loss  upon  ultimate  disposition  of  the  interest.  *  *  *" 
(Emphasis  added.) 

And  the  government's  brief  ends  (p.  33)  with  the  sug- 
gestion that  gain  or  loss  was  computable  at  December 
31,  1943,  upon  the  "*  *  *  ultimate  disposition  of  their 
investment  in  the  two  partnership  interests  purchased 
from  the  estate    *    *    *."    (Emphasis  added.) 

This  argument  demonstrates  the  fallacy  of  the  lower 
court's  decision  in  the  present  case. 

The  partnerships  that  were  dissolved  at  December  31, 
1943,  were  the  two  new  limited  partnerships  which  were 
created  by  the  five  plaintiffs  on  December  23,  1942  [see 
the  Findings  at  R.  86].  These  partnerships  were  stipu- 
lated to  be  new  partnerships  [R.  55-56] ;  they  were  found 
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by  the  lower  court  to  be  new  partnerships  [R.  85-86] ; 
and  they  were  created  one  year  after  the  decedent's  death 
on  December  27,  1941.  Neither  the  decedent  nor  his  estate 
ever  owned  any  interest  in  such  new  partnerships. 

It  is  obvious  that  the  five  plaintiffs  could  not  and  did 
not  purchase  an  interest  in  the  new  partnerships  from 
the  decedent  or  his  estate. 

The  only  partnerships  in  which  the  decedent  or  his 
estate  ever  had  any  interest  were  the  old  partnerships 
which  admittedly,  under  California  law,  were  dissolved 
by  the  death  of  the  decedent. 

It  is  true  that  dissolution  does  not  automatically  ter- 
minate a  partnership  under  California  law.  The  partner- 
ship existence  continues  by  statute  "*  *  *  until  the 
winding  up  of  partnership  affairs  is  completed."  (Cal. 
Corp.  Code,  Sec.  15030.) 

But  the  crucial  point  is  that  at  some  stage  in  the  pro- 
ceedings the  separate  existence  of  the  old  partnership  did 
cease. 

The  new  partnership  created  by  the  five  plaintiffs  was 
a  separate  partnership  completely  distinct  from  the  old 
partnership. 

The  sum  paid  to  the  decedent's  estate  was  not  the  pur- 
chase price  of  an  interest  in  the  new  partnerships.  It 
was  the  purchase  price  of  the  decedent's  interest  in  the 
old  partnerships. 

The  crux  of  this  case  can  best  be  illustrated  by  assum- 
ing that  the  surviving  partner  alone  had  purchased  the 
decedent's  interest  in  the  old  partnership.  It  will  be  ob- 
served that  it  was  the  sole  surviving  partner  in  the  old 
California    partnership    who   agreed,    as   such   surviving 


partner,  to  pay  $75,000  into  the  decedent's  estate.  Let 
us  assume  he  had  done  so  and  had  continued  the  business 
as  a  sole  proprietorship.  It  would  have  been  clear  in  that 
event  that  the  partnership  interest  purchased  from  de- 
cedent's estate  would  have  ceased  to  exist,  and  there  would 
have  been  no  alternative  but  to  allocate  the  purchase  price 
as  the  basis  of  the  business  assets  acquired. 

The  underlying  principle,  we  respectfully  submit,  is 
not  changed  by  the  circumstance  that  the  surviving  part- 
ner, instead  of  making  the  purchase  alone,  interested  four 
others  in  joining  with  him,  and  together  they  contributed 
the  $75,000  and  formed  a  new  limited  partnership  as  the 
vehicle  with  which  to  continue  the  business. 

The  fact  remains  that  the  partnership  interest  pur- 
chased from  the  decedent's  estate  has  ceased  to  exist,  as 
effectively  in  the  latter  case  as  in  the  former,  and  the  cost 
must  be  allocated  as  basis  of  the  assets. 

With  respect  to  the  new  partnership,  the  cost  is  gov- 
erned by  the  long-standing  regulations  of  the  Internal 
Revenue  Service   (Regs.   118,   Sec.  39.113(a)  (13)-1>: 

"The  basis  of  property  contributed  in  kind  by  a 
partner  to  partnership  capital  after  February  28, 
1913,  is  the  cost  or  other  basis  thereof  to  the  con- 
tributing partner.  Annual  allowances  to  the  partner- 
ship for  depletion  and  depreciation  are  to  be  com- 
puted on  such  basis.     *     *     *" 

We  respectfully  submit  that  what  happened  as  a  matter 
of  fact  and  as  a  matter  of  law  was  as  follows:  the 
decedent's  interest  in  the  dissolved  partnership  was  pur- 
chased either  by  the  five  plaintiffs  individually  for  $75,000 
or  by  a  new  limited  partnership  which  they  had  just 
created  by  contributing  cash  capital  of  $75,000,  which  in 


turn  was  paid  into  the  estate.  The  old  partnership  there- 
upon was  terminated  and  ceased  to  exist,  and  its  assets 
were  distributed  in  kind  to  the  five  plaintiffs  or  to  the 
new  limited  partnership.  In  either  event,  the  following 
rule  of  the  regulations  applies  (Regs.  118,  Sec.  39.113 
(a)(13)-2): 

"*  *  *  If  the  partnership  distributes  its  assets 
in  kind  and  not  in  cash,  the  partner  realizes  no  gain 
or  loss  until  he  disposes  of  the  property  received  in 
liquidation.  The  basis  of  such  property  in  the  hands 
of  the  partner  shall  be  such  part  of  the  basis  in  his 
hands  of  his  partnership  interest  as  is  properly  allo- 
cable to  such  property." 

Consequently,  the  property  theretofore  owned  by  the 
old  partnership  acquired  a  basis  equal  to  the  cost  of 
$75,000. 

The  parties  to  this  action  stipulated  [R.  55]  that  the 
contracts  and  purchase  orders  owned  by  the  old  partner- 
ships at  the  decedent's  death  had  useful  lives  of  two  years, 
as  determined  by  the  Internal  Revenue  Agent. 

With  all  due  respect  we  submit  that  the  government  is 
here  attempting  to  repudiate  the  action  of  its  Internal 
Revenue  Agent,  in  carrying  out  his  official  duties,  as 
well  as  to  repudiate  the  stipulation  of  facts  entered  into 
between  the  parties.  The  purpose  of  the  stipulation  that 
the  contracts  had  a  life  of  two  years  was  to  establish 
the  period  over  which  the  value  to  be  ascribed  to  such 
contracts  should  be  amortized.  We  think  the  government 
is  precluded  from  now  contending,  in  the  face  of  such 
stipulation,  that  the  contracts  did  not  represent  binding 
commitments  of  any  substantial  duration  (p.  18)  or  of 
any  real  substance  (pp.  27,  29).    We  respectfully  submit 


that   the   stipulated    facts   must   govern   the    decision    of 
this  case. 

And  we  respectfully  direct  the  Court's  attention  to 
pages  21-24  of  our  opening  brief,  quoting  the  uncontra- 
dicted evidence  with  respect  to  the  value  of  the  contracts 
and  purchase  orders  which  had  a  stipulated  two-year  life. 

In  reply  to  the  suggestion  throughout  the  government's 
brief  that  the  purchase  price  was  for  good  will  or  going 
concern  value,  we  refer  the  Court  to  the  statement  in  the 
lower  court's  Memorandum  of  Decision  [R.  64]  that  the 
record  shows  that  good  will  was  not  purchased,  unless 
it  was  $4,000. 

None  of  the  cases  cited  by  the  government  on  page  31 
is  applicable  here.  They  held,  under  varying  factual  cir- 
cumstances, that  payments  to  retiring  partners  or  the 
estates  of  deceased  partners  should  be  capitalized  rather 
than  expensed.  But  they  did  not  consider  the  question 
presented  here:  that  the  capital  expenditure,  if  the  old 
partnership  is  dissolved  and  goes  out  of  existence,  should 
and  must  be  allocated  as  the  cost  of  the  assets  owned 
by  the  former  partnership. 

Conclusion. 

In  summary,  we  respectfully  submit  that  under  Cali- 
fornia law  the  old  partnership  was  dissolved  by  the  death 
of  the  decedent.  Notwithstanding  such  dissolution  the 
existence  of  the  partnership  continued,  but  solely  for 
the  purpose  of  winding  up  its  affairs.  The  interest  of 
the  decedent  was  purchased  by  the  plaintiffs  and  the 
plaintiffs  then  proceeded  to  conduct  the  business  under 
a  new  limited  partnership.  This  limited  partnership  was 
not  the  same  partnership  as  the  old  partnership  in  which 
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the  decedent  had  an  interest.  Under  the  regulations  above 
quoted  the  new  partnership  had  a  certain  basis  for  its 
assets,  and  that  basis  was  the  cost  basis  of  the  partners. 
Hence  the  new  partnership  was  correct  in  amortizing 
the  cost  of  those  assets  over  the  Hfe  of  those  assets.  The 
asset  owned  by  the  new  partnership  was  not  an  interest 
in  the  old  partnership. 

We  respectfully  submit  that  the  lower  court  erred  and 
its  judgment  should  be  reversed. 

Dated   at    Los   Angeles,    California   this    8th    day   of 
February,   1956. 

Mackay,  McGregor,  Reynolds  &  Bennion, 
By  A.  Calder  Mackay, 
Adam  Y.  Bennion, 
Stafford  R.  Grady, 

Counsel  for  Appellants. 
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BRIEF  OF  APPELLANT 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 

HONORABLE  GUS  J.  SOLOMON,  Judge 


STATEMENT  OF  PLEADINGS  AND  FACTS 
DISCLOSING  BASIS  FOR  JURISDICTION 

This  is  an  action  at  law  for  damages  for  an  alleged 
breach  of  a  contract  of  employment.  The  pleadings  in 
the  case  were  merged  in  a  Pre-Trial  Order  (R.  4-37) 
in  which  it  was  stipulated  that  Plaintiff  is  a  citizen  of 
the  State  of  Oregon,  the  Defendant  a  Delaware  corpora- 


tion  and  the  amount  in  controversy,  exclusive  of  costs 
and  interest,  in  excess  of  $3,000.00.  (R.  4). 

The  District  Court  had  jurisdiction  under  28  U.S.C. 
Sec.  1332  (a)  (1).  This  Court  has  jurisdiction  of  the 
appeal  under  28  U.S.C.  Sec.  1291. 

STATEMENT  OF  THE  CASE 

This  action  was  brought  by  George  Peoples,  appel- 
lant, a  railroad  brakeman,  against  his  former  employer. 
Southern  Pacific  Company,  appellee,  to  recover  damages 
for  a  breach  of  appellant's  contract  of  employment  with 
appellee,  allegedly  resulting  from  his  being  discharged 
by  appellee  without  being  given  notice  of  the  specific 
charges  against  him  and  of  the  time  and  place  of  the 
formal  investigation  or  hearing  and  without  being 
given  the  opportunity  to  be  present  or  represented  at 
the  hearing. 

The  parties,  through  their  attorneys,  approved  and 
the  Court  made  and  entered  a  Pre-Trial  Order  which 
supplanted  the  pleadings  in  the  case.  (R.  4-37).  This 
order  contains  a  statement  of  certain  agreed  facts  (R. 
4-25 ) ;  and  statements  of  the  contentions  of  the  respec- 
tive parties  (R.  26-35). 

Among  the  admitted  facts  were  the  following: 

Appellant  was  employed  by  appellee  as  a  brakeman 


in  its  Portland  Division  in  the  State  of  Oregon  from 
July  21,  1947,  until  November  24,  1952.  (R.  15-16).  On 
the  latter  date  his  employment  was  effectively  termin- 
ated by  appellee.  (R.  18). 

Appellee  is  a  railroad  engaged  as  a  common  carrier 
in  interstate  commerce.  (R.  4) .  During  the  entire  period 
of  appellant's  emplojrment  there  was  in  effect  a  collec- 
tive bargaining  agreement  between  appellee  and  the 
Brotherhood  of  Railroad  Trainmen  (herein  called 
BRT).  (R.  5,  15).  Appellant  was  employed  subject  to 
this  agreement.  (R.  15-16).  Appellee  and  certain  of  its 
employees,  including  appellant,  were  subject  to  the 
terms  and  provisions  of  the  National  Railway  Labor 
Act.  (R.  4). 

On  August  29,  1952,  appellant  was  working  from 
the  extra  board  maintained  by  appellee  at  Roseburg, 
Oregon.  (R.  16).  He  resided  in  Ashland,  Oregon. 
(R.  17). 

Appellant  was  absent  from  work  from  August  29, 
1952,  until  after  November  24,  1952.  (R.  19). 

The  collective  bargaining  agreement  between 
appellee  and  BRT,  Article  'SI  (b),  provided  that  no 
employee  could  be  disciplined  or  discharged  without 
J  fair  and  impartial  investigation  before  a  proper  officer 
3f  the  company  at  which  the  employee  could  be  repre- 


sented.  Section  (c)  of  the  same  Article  stated  that  when 
a  formal  investigation  was  to  be  held  that  the  employee 
should  be  given  written  notice  of  the  specific  charges 
and  the  time  and  place  of  the  investigation  sufficiently 
in  advance  to  arrange  for  representation  and  witnesses. 
(R.  10). 

On  November  5,  1952,  appellee  directed  a  letter  to 
appellant  addressed  to  him  at  Neil  Creek  Road,  Ash- 
land, which  stated  that  the  records  showed  appellant 
had  been  absent  without  authority  and  that,  if  so,  his 
absence  was  in  violation  of  Rule  810  and,  unless  due 
to  good  and  proper  reason,  was  sufficient  cause  for 
termination,  and  that  appellant  was  notified  to  appear 
for  an  investigation  at  Roseburg  on  November  18th. 
Appellant  did  not  receive  the  letter  and  it  was  later 
returned  to  appellee  unclaimed.  A  formal  investigation 
was  held  on  November  18th.  Appellant  was  not  present 
or  represented.  The  trainmaster  who  conducted  the 
investigation  recommended  that  appellant  be  dis- 
charged for  violation  of  appellee's  General  Rule  and 
Regulation  No.  810.  The  division  superintendent  con- 
curred in  the  recommendation  and  appellant  was 
removed  from  service  effective  November  24th.  A  letter 
sent  by  appellee  to  appellant  dated  November  24,  1952, 
advising  of  this  action  and  addressed  to  the  same 
address  as  the  previous  letter  was  returned  to  appellee 
unclaimed.  (R.  17-19). 


On  the  basis  of  the  foregoing  admitted  facts  appel- 
lant contended  in  the  Pre-Trial  Order  that  he  had  been 
discharged  in  violation  of  his  contract  of  employment. 
(R.  26-27). 

The  appellee  contended,  first,  that  the  appellant 
was  emploj'^ed  under  a  contract  of  employment  termin- 
able at  will  by  either  party;  second,  that,  in  any  event, 
the  appellee  had  good  cause  of  discharge  for  discharging 
the  appellant  for  violation  of  General  Rule  and  Regula- 
tion No.  810  and  failure  to  comply  with  Special  Notice 
No.  279  and  for  long  continued  absences  from  work; 
and,  third,  that  appellee  made  every  reasonable  effort 
to  locate  the  appellant  and  give  him  notice  of  the 
investigation  held  on  November  18,  1952,  and  that  this 
was  in  compliance  with  the  collective  bargaining  agree- 
ment. Fourth  and  finally,  the  appellee  contended  that 
the  appellant  did  not  comply  with  the  appeal  procedure 
or  time  limitations  set  forth  in  the  collective  bargaining 
agreement  with  the  BRT;  that  those  procedures  were 
exclusive  and  that  the  appellant  was  wholly  barred  and 
estopped  by  his  delay  and  failure  to  comply  with  the 
grievance  procedures  of  Article  58  of  the  collective  bar- 
gaining agreement  from  maintaining  an  action  for 
damages  for  an  alleged  breach  of  contract.  (R.  33-36). 

Appellant  contended  that  appellee  was  not  in  any 
way  excused  from  compliance  with  Article  57  of  the 


agreement  and  alleged  that  appellant  had,  on  or  about 
September  10,  1955,  notified  appellee's  agent  in  charge 
at  Ashland,  the  station  agent,  of  his  address;  that  by 
rule  and  practice  of  appellee  he  was  required  to  report 
his  address  to  the  officer  of  appellee  in  charge  at  his 
home  terminal;  that  it  was  through  this  agent  that 
notices  to  employees  were  customarily  sent;  that 
appellee  made  no  effort  to  ascertain  his  whereabouts 
through  the  persons  most  apt  to  know,  the  station  agent 
and  chief  clerk  at  Ashland,  and  appellant's  neighbors 
and  landlord  at  Ashland;  and  that  the  notice  of  the 
hearing  was  not  sent  to  appellant's  last  known  post- 
office  address  in  Ashland,  P.  O.  Box  321.   (R.  29-30). 

The  appellant,  in  the  Pre  Trial  Order,  contended 
that  this  action  did  not  involve  the  issue  of  whether 
appellee  had  cause  to  discharge  the  appellant  or  whether 
he  could  have  been  justly  discharged  if  the  contract 
procedures  had  been  followed.  Appellant,  however, 
admitted  certain  facts  with  respect  to  the  merits  of 
the  discharge  in  the  event  that  it  was  held  that  they 
constituted  an  issue  in  the  case.  (R.  30).  In  this  con- 
nection it  was  agreed  that  General  Rule  and  Regulation 
No.  810,  which  had  been  issued  by  the  appellee  before 
August  29,  1952,  provided:  I 

"Employes  must  not  engage  in  other  business  without 
permission  of  the  proper  officer.  They  must  not  absent  them- 
selves from  their  employment  without  proper  authority.  They 
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must  report  for  duty  at  the  prescribed  time  and  place,  remain 
at  their  post  of  duty,  and  devote  themselves  exclusively  to  their 
duties  during  their  tour  of  duty. 

"An  employe  subject  to  call  for  duty  must  not  absent  him- 
self from  his  usual  calling  place  without  notice  to  those  required 
to  call  him."  (R.  24). 

Appellant  admitted  he  had  knowledge  of  this  regula- 
tion (R.  25). 

It  was  also  agreed  that  Special  Notice  No.  279  was 
issued  by  the  appellee  on  December  10,  1951,  and  pro- 
vided as  follows: 

"Train,  engine  and  yard  service  employes  may  not  be 
absent  for  more  than  seven  calendar  days  at  one  time  without 
securing  authority  from  Supervisor  (Trainmaster,  Road  Fore- 
man of  Engines  or  General  Yardmaster) . 

"Crew  Dispatchers  and  others  handling  crew  boards  are 
not  authorized  to  grant  leaves  for  more  than  seven  calendar 
days. 

"In  case  of  illness  which  may  incapacitate  an  employe  for 
more  than  seven  days,  it  is  necessary  that  proper  advice  be 
given  to  Supervisor,  advice  to  include  name  of  doctor  attending, 
and  written  permission  must  be  secured  to  cover  leave. 

"Leaves  of  absence  should  be  anticipated  as  much  as  possi- 
ble so  they  may  be  handled  in  orderly  manner." 

The  appellant  denied  that  he  had  notice  of  this  special 
notice  or  that  it  was  complied  with  or  followed  in  the 
division.  (R.  32). 

Appellant  alleged  the  following  disputed  facts: 
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On  August  28,  1952,  he  learned  that  his  father  was 
critically  ill  in  Nebraska  and  he  was  requested  by  a 
member  of  the  family  to  come  to  Nebraska  to  see  his 
father.  He  notified  the  crew  dispatcher,  who  was  in 
charge  of  the  extra  board  at  Roseburg,  of  these  facts 
and  was  told  that  he  could  leave  for  this  purpose  on 
giving  notice  to  that  office.  He  gave  such  notice  by 
telegram  on  August  29,  1952.  He  was  required  to  be 
absent  because  of  his  father's  illness  until  on  or  about 
December  1,  1952,  at  which  time  he  reported  to  work 
and  learned  that  he  had  been  removed  from  service. 
On  or  about  September  20,  1952,  he  had  notified  the 
station  agent  of  appellee  at  x\shland  of  his  address  in 
Nebraska.  He  had  received  no  notice  to  return  to  work. 
(R.  31-32). 

Appellant  also  alleged  that  it  was  customary  and 
accepted  practice  in  the  Portland  division  of  appellee's 
operation  for  employees  to  lay  off  work  for  personal 
reasons  for  indefinite  periods  without  securing  any 
written  leave  of  absence  after  seven  days;  that  it  was 
customary  and  accepted  practice  for  employees  who 
wished  to  lay  off  for  personal  reasons  to  notify  the 
appellee  that  they  were  laying  off  "sick"  and,  in  such 
cases,  they  were  not  expected  or  required  to  return  to 
work  until  the}^  were  notified  to  do  so  and  that  such 
notice  was  customarily  given  through  the  agent  of  the 


appellee  in  charge  of  the  employee's  home  terminal 
which,  in  this  case,  would  have  been  the  agent  at  Ash- 
land. Appellant  also  contended  that  other  employees 
in  the  past  had  been  absent  for  the  same  reasons  for 
indefinite  periods  without  disciplinary  action  being 
taken  against  them.  (R.  30-32). 

The  following  admitted  facts  appear  in  the  Pre-Trial 
Order  which  are  relevant  to  the  contention  of  appellee 
that  appellant  failed  to  exhaust  the  grievance  proced- 
ures of  the  collective  bargaining  agreement  and  that 
such  failure  is  a  bar  to  an  action  for  damages: 

Article  58  of  the  collective  bargaining  agreement 
is  entitled  "Limitation  in  Presenting  Grievances".  Sec- 
tions (a)  and  (b)  provided  that  the  general  committee 
of  the  BRT  would  represent  all  trainmen  in  the  making 
of  contracts,  rates,  rules,  working  agreements  and  inter- 
pretations thereof  and  that  the  right  of  the  employee 
to  be  represented  in  the  handling  of  his  grievances  by 
the  BRT  was  conceded.  (R.  13). 

Section  (c)  prescribed  time  limitations  in  the  pre- 
sentation and  processing  of  grievances  in  the  following 
steps:  ( 1 )  submission  of  claim  in  writing  within  90  days 
of  occurrence;  (2)  submission  of  written  grievance  to 
superintendent  within  90  days  from  date  of  notice 
declining  claim;  (3)  notice  to  superintendent  of  inten- 
tion to  appeal  to  higher  officers  within  90  days  of  latest 
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decision  of  superintendent  declining  claim;  (4)  sub- 
mission to  highest  general  officers  of  carrier  designated 
to  handle  claims  and  discussed  in  conference  with  him 
within  one  year  from  date  of  superintendent's  last 
letter  denying  claim,  or  date  of  letter  of  local  chairman 
of  BRT  of  intention  to  appeal  the  claim  or  case;  or  date 
of  superintendent's  last  letter  submitting  proposed  joint 
statement  of  facts;  (5)  proceedings  for  final  disposition 
of  the  claim  to  be  instituted  within  one  year  from  date 
of  highest  officer's  decision  and  officer  notified,  other- 
wise decision  of  highest  officer  final  and  binding. 
(R.  13-15). 

Section  (d)  of  this  article  provided  that  trainmen 
who  were  dismissed  might  be  re-employed  at  any  time; 
but  would  not  be  reinstated  unless  the  case  was  pend- 
ing in  accordance  with  the  provisions  of  section  (c)  of 
the  Article.  (R.  15). 

After  the  appellant  learned  that  he  had  been  dis- 
charged, he  and  his  representative,  Marion  Felter,  an 
official  of  the  United  Railroad  Operating  Crafts,  had 
certain  correspondence  with  the  appellee  with  respect 
to  the  discharge.  On  January  10,  1953,  Felter  wrote  to 
appellee's  superintendent  asking  for  favorable  consider- 
ation of  reinstatement  of  Peoples  and  setting  forth  the 
purported  facts  with  respect  to  the  reasons  for  Peoples' 
absence.    (R.   19).  On  January  12,  1953,  the  superin- 
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tendent  replied  to  this  letter  and  stated  that  he  regretted 
there  was  nothing  that  could  be  done  toward  giving 
favorable  consideration  to  permit  Peoples  to  return  to 
service.  (R.  20).  On  March  3,  1953,  Felter  again  wrote 
the  superintendent,  this  time  requesting  an  appoint- 
ment to  confer.  (R.  21 ).  An  appointment  was  made  for 
March  16th,  which  was  not  kept  by  Felter  because  he 
did  not  receive  the  notice  of  the  appointment  until  too 
late  to  keep  it.  (R.  21-22).  On  March  19,  1953,  Felter 
wrote  the  superintendent  explaining  why  he  did  not 
keep  the  appointment  and  stating  that  there  was  more 
information  that  he  wanted  available  before  he  dis- 
cussed the  matter  and  that  if  it  appeared  advisable  he 
would  again  contact  the  superintendent  for  an  appoint- 
ment. (R.  22). 

On  August  29,  1953,  the  appellant,  himself,  wrote 
the  superintendent  asking  whether  it  was  possible  for 
him  to  get  reinstated  and  stating  he  would  be  grateful 
for  it.  (R.  22-23).  Hopkins,  the  superintendent,  replied 
to  this  letter  on  September  1,  1953,  advising  the  appel- 
lant that  he  regretted  there  was  nothing  that  could  be 
done  in  regard  to  returning  him  to  Southern  Pacific 
service.  (R.  23).  On  November  25,  1953,  Felter 
addressed  a  letter  to  J.  J.  Sullivan,  Manager  of  Per- 
sonnel of  the  appellee,  with  a  copy  to  the  superin- 
tendent.  (R.  23).  A  reply  to  this  letter  was  made  by 
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E.  D.  Moody,  under  date  of  January  6,  1954.  Moody 
acknowledged  receipt  of  Felter's  letter  of  November  25, 
1953,  to  Sullivan.  He  stated  the  case  had  been  referred 
to  Moody  for  reply  since  he  had  been  designated  the 
highest  general  officer  pursuant  to  the  provisions  of 
the  Railway  Labor  Act  for  the  handling  of  disciplinary 
matters  on  appeal  and  that  in  reviewing  the  file  it 
was  found  that  no  appeal  had  been  taken  from  the 
superintendent's  last  decision  within  90  days  from  its 
date  and  that  under  the  terms  of  Article  58  of  the  agree- 
ment the  claim  was  deemed  to  have  been  abandoned 
and  was  not  properly  before  him  for  consideration. 
(R.  23-24). 

The  appellant  contended  in  the  Pre-Trial  Order  that 
he  was  not  required  to  follow  the  procedures  set  forth 
in  Article  58  of  the  agreement;  that  Article  58,  con- 
sidered with  subparagraph  (a)  of  Article  57  provided 
for  a  voluntary  procedure  only;  that  such  procedure 
was  preliminary  to  proceedings  before  the  National 
Railroad  Adjustment  Board  and  not  related  to  bringing 
an  action  for  damages  for  breach  of  contract  and  that, 
in  any  event,  the  appellant  was  excused  from  using 
these  procedures  because  of  the  acts  and  conduct  of  the 
appellee.   (R.  27-28). 

The  District  Judge,  in  his  findings,  held  that  the 
appellant  was  dismissed  by  appellee  from  service  for 
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violation  of  Rule  810;  that  Article  58  of  the  collective 
bargaining  agreement  prescribed  the  steps  which  must 
be  taken  and  the  time  limitations  covering  each  step 
if  the  employee  decides  to  challenge  any  action  taken 
by  the  employer;  that  the  appellant,  by  Felter's  letter 
of  January  10th,  presented  a  written  grievance  to  the 
superintendent  challenging  the  validity  of  his  dismissal; 
that  this  was  accepted  as  compliance  with  Article  58 
(c).  Item  3,  and  that  the  claim  was  declined  by  Hop- 
kins' letter  of  January  12th  in  accordance  with  Item  3 
of  Section  (c).  Article  58;  that  after  January  12th  no 
notice  of  intention  to  appeal  to  a  higher  authority  was 
given  to  the  superintendent;  and  that  the  appellant  did 
not  comply  with  the  grievance  procedure,  including 
the  time  limitations  included  in  the  collective  bargain- 
ing agreement.  (R.  42-44). 

The  Court  concluded  that  there  was  no  genuine 
issue  as  to  any  fact  or  facts  material  to  appellant's 
motion  for  summary  judgment;  and  that  the  appellant 
could  not  recover  under  the  applicable  collective  bar- 
gaining agreement  because  of  the  complete  failure  to 
comply  with  the  successive  steps  set  forth  in  the  agree- 
ment, which  steps  are  essential  conditions  precedent  to 
the  creation  and  maintenance  of  a  cause  of  action. 
(R.  44-45). 
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SUMMARY  OF  ISSUES  PRESENTED  ON  APPEAL 

This  appeal  presents  the  following  basic  issues: 

( 1 )  Whether  the  exhaustion  of  the  contract  proced- 
ures provided  in  Article  58  of  the  collective  bargaining 
agreement  was  a  condition  precedent  to  or  a  limitation 
on  the  maintenance  of  an  independent  civil  suit  for 
damages. 

( 2 )  If  so,  whether  the  exhaustion  of  such  procedure 
by  appellant  was  excused  by  the  action  and  conduct 
of  appellee. 

(3)  Whether  there  was  a  genuine  dispute  on  mate- 
rial facts  which  precluded  the  entry  of  a  summary 
judgment  for  appellee. 

(4)  Whether  under  the  undisputed  facts  appellant 
w^as  entitled  to  a  summaiy  judgment  on  the  question 
of  liability. 

SPECIFICATION  OF  ERROR  No.   I 

The  District  Court  erred  in  holding  that  the  plaintiff 
could  not  recover  in  this  action  because  of  his  failure  to 
comply  with  the  provisions  of  Article  58  of  the  collective 
bargaining  agreement. 

The  District  Court,  in  its  Findings  of  Fact  No.  VI, 
found  that  Article  58  of  the  collective  bargaining  agree- 
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ment  prescribed  the  steps  which  must  be  taken  and  the 
time  hmitations  covering  each  step  if  an  employee 
desired  to  challenge  any  action  taken  by  his  employer 
with  respect  to  his  employment  and,  in  Findings  VII, 
VIII,  IX  and  X,  found  that  the  plaintiff,  through  his 
representative,  on  January  10,  1953,  presented  a  written 
grievance  to  the  superintendent  which  was  accepted  as 
compliance  with  Article  58,  section  (c).  Item  3;  that 
on  January  12,  1953,  the  superintendent  declined  the 
claim  and  that  after  that  date  no  notice  of  intention  to 
appeal  to  a  higher  officer  was  given  the  superintendent 
in  writing  within  90  days.  (R.  42-43).  The  Court  con- 
cluded, in  its  Conclusion  of  Law  No.  Ill  that  the  plain- 
tiff could  not  recover  because  of  his  complete  failure  to 
comply  with  the  successive  steps  set  out  in  the  agree- 
ment, which  steps  are  essential  conditions  precedent  to 
the  creation  and  maintenance  of  his  cause  of  action. 

The  issue  raised  by  this  specification  of  error  was 
covered  by  the  following  points  in  appellant's  Statement 
of  Points  on  Appeal:  3.  (Exceptions  to  Findings  VII, 
VIII,  IX  and  X);  4.   (Exception  to  Conclusion  of  Law 

III);  5.  (c),  (d),  (f),  (g),  (h).  (R.  49-52). 

In  consideration  of  this  specification  of  error  certain 
preliminary  propositions  of  law  which  have  been  recog- 
nized in  actions  of  this  kind  should  be  noted. 
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Preliminary  Propositions  ^ 

1.  Appellant's  rights  and  duties  are  to  be  deter- 
mined under  his  individual  contract  of  employment 
or  hiring  with  the  appellee,  which  contract  is  subject 
to  the  terms  and  conditions  of  the  collective  bargaining 
agreement  between  the  appellee  and  the  BRT. 

7.  /.  Case  v.  NLRB,  321  U.S.  332  (1944); 

Association  of  Westinghouse  Salaried  Employes  v. 
Westinghouse  Electric  Corporation,  348  U.S.  437 
(1955). 

2.  The  collective  bargaining  agreement  insofar  as 
it  relates  to  disputes  and  relations  between  the  employer 
and  the  collective  bargaining  representative  is  subject 
to  the  applicable  federal  law  governing  labor-manage- 
ment relations  in  interstate  commerce,  in  this  instance, 
the  National  Railway  Labor  Act  (45  U.S.C.,  Sections  i 
151-163). 

J.  I.  Case  V.  NLRB,  321  U.S.  332  (1944): 

'', 

Association  of  Westinghouse  Salaried  Employes  v. 
Westinghouse  Electric  Corporation,  348  U.S.  437    : 

(1955); 

S locum  V.  Delaware,  L.  &  W.R.  Company,  339  U.S. 

239  (1950);  : 

Olson  V.  Potlatch  Forests,  Inc.,  200  F.  (2d)  700 
(C.A.-9:  1953). 
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3.  Under  Federal  law  the  procedures  and  remedies 
under  the  NRLA,  including  the  procedures  before  the 
National  Railroad  Adjustment  Board,  are  exclusive  in 
"disputes  between  an  employee  or  group  of  employees 
and  a  carrier  or  carriers  growing  out  of  grievances 
or  out  of  interpretation  or  application  of  agreements 
concerning  rates  of  pay,  rules  or  working  conditions". 

45  U.S.C,  Section  153  First  (i). 

This  section  has  been  interpreted  to  mean  that  dis- 
putes whose  settlement  will  have  prospective  as  well 
as  retrospective  importance  to  the  carrier  and  to  its 
employees  are  within  the  exclusive  jurisdiction  of  the 
National  Railroad  Adjustment  Board. 

Slocum  V.  Delaware,  L.  <&  W.R.  Company,  339  U.S. 
239  (1950). 

It  is  well  established  that  the  reinstatement  of  an 
employee  with  restoration  of  seniority  rights  is  a  matter 
of  prospective  importance  which  falls  within  the  exclu- 
sive jurisdiction  of  the  National  Railroad  Adjustment 
Board  and  that  a  civil  court  does  not  have  jurisdiction 
to  enter  a  decree  in  a  civil  action  to  provide  for  rein- 
statement. 

Slocum  V.  Delaware,  L.  &  W.R.  Co.,  339  U.S.  239 

(1950); 


Walters  v.  C.  &  N.W.R.  Co.,  216  F.  (2d)  332  (C.A.-7; 
1954); 

Keel  V.  Illinois  Terminal  R.  Co.,  346  111.  App.  169, 
104  N.E.  (2cl)  659  (1952); 

Brook  V.  Chicago,  R.I.  &  P.R.  Co.,  177  F.  (2d)  385 
(C.A.-8;  1949);  . 

Broady  v.  III.  Cent.  R.  Co.,  191  F.  (2d)  73  (C.A.-7;  ' 
1951). 


It  has  also  been  held  that  the  administrative  remedy 
provided  by  the  National  Railroad  Adjustment  Board 
in  a  civil  action  for  damages  for  breach  of  contract  are 
mutually  exclusive  and  that  where  an  employee  has 
unsuccessfully  sought  reinstatement  through  the  pro- 
cedures of  the  NRAB  he  is  barred  from  bringing  an 
independent  action  for  damages. 

Michel  V.  L.  <&  N.R.  Co.,  188  F.  (2d)  224  (C.A.-5; 
1951;)  cert.  den.  342  U.S.  862; 

Hecox  V.  Pullman  Co.,  85  Fed.  Supp.  34  (D.C.  Wash. 
1949). 

It  is  equally  well  established,  however,  that  the 
availability  of  the  administrative  remedy  under  the 
NRLA  does  not  exclude  an  independent  action  under 
state  law  for  breach  of  an  individual  contract  of  employ- 
ment of  a  particular  employee. 

Moore  v.  Illinois  Central  Railway  Co.,  312  U.S.  630 

(1941); 
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Slocum  V.  Delaware,  L.  &  W.R.  Company,  339  U.S. 
239  (1950); 

Transcontinental  and  Western  Air,  Inc.  v.  Koppal, 
345  U.S.  653  (1952). 


In  the  Koppal  case  cited  above,  the  Court,  after 
quoting  from  the  decision  in  the  Slocum  case,  concluded 
that  the  National  Railroad  Adjustment  Board  did  not 
have  exclusive  jurisdiction  over  the  claim  of  the  em- 
ployee that  he  was  unlawfully  discharged.  The  Court 
stated: 

"Such  employee  may  proceed  either  in  accordance  with  the 
administrative  procedure  prescribed  in  his  employment  con- 
tract or  he  may  resort  to  his  action  at  law  for  alleged  unlawful 
discharge  if  the  state  courts  recognize  such  a  claim.  Where  the 
applicable  law  permits  his  recovery  of  damages  without  show- 
ing his  prior  exhaustion  of  his  administrative  remedies,  he  may 
so  recover  as  he  did  in  the  Moore  litigation,  supra,  under 
Mississippi  law. 

"On  the  other  hand,  if  the  applicable  law,  as  in  Missouri, 
requires  an  employee  to  exhaust  his  administrative  remedies 
under  his  employment  contract  in  order  to  sustain  his  cause  of 
action,  he  must  show  that  he  has  done  so  *  *  *."  (at  Page  661.) 


Under  these  established  principles,  appellant's  rights 
under  his  individual  contract  of  employment  and  the 
interpretation  of  that  contract  are  to  be  determined 
under  the  law  of  the  State  of  Oregon,  in  which  the 
contract  was  made  and  to  be  performed.  (R.  15). 
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Point:  Under  the  law  of  Oregon  an  employee  who 
has  been  discharged  by  his  employer  contrary  to  the 
provisions  of  his  contract  of  employment  has  a  cause 
of  action  for  damages  and  in  such  action  may  recover 
as  damages  the  loss  of  wages  he  has  suffered,  both  past 
and  prospective. 

Quick  V.  Swing,  53  Or.  149,  99  Pac.  418  (1909); 

Doolittle  V.  Pacific  Coast  Safe  and  Vault  Works,  79 
Or.  498,  154  Pac.  753  (1916). 

Point:  Under  Oregon  Law  appellant  was  not  re- 
quired to  use  or  exhaust  the  procedures  provided  for  in 
Article  58  of  the  Agreement.  J 

a.  There  is  no  Oregon  decision  on  the  precise  issue  \ 
in  question.  The  appellant  will  rely  on  Oregon  statutes 
and  decisions  relating  to  the  construction  of  contracts 
and  the  effect  given  to  contract  provisions  limiting  the 
right  to  maintain  actions  for  breaches  of  contracts. 

The  Trial  Court,  in  its  opinion,  in  holding  that  an  « 
employee  must  exhaust  his  administrative  remedies  in  ' 
an  emplo5mient  contract  before  he  can  maintain  an 
action  for  an  alleged  breach  of  such  contract,  referred 
to  its  decision  in  an  earlier  unreported  case  in  which 
it  had  relied  on  the  case  of  Beck  v.  General  Insurance 
Company,  141  Or.  446,  18  P.  (2d)  579  (1933).  The 
Beck  case  was  an  action  on  a  liability  insurance  policy. 
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The  policy  contained  the  condition  that  no  action  would 
lie  against  the  company  to  recover  on  any  claim  unless 
brought  within  two  years  of  final  judgment  against  the 
insured.  The  Court  held  that  this  provision  was  not 
unreasonable  and  was  therefore  valid  and  precluded 
recovery  by  the  plaintiff.  The  present  case  involves 
different  problems  and  considerations  than  the  Beck 
case.  In  the  Beck  case  there  was  no  question  of  inter- 
pretation since  the  condition  was  explicitly  stated  in 
the  agreement.  The  issue  was  whether  the  condition 
was  valid  and  enforceable.  The  condition  was  of  a 
different  character  than  the  one  in  the  present  case. 
For  reasons  that  will  be  hereinafter  pointed  out,  in  the 
instant  case  the  use  of  the  grievance  procedure  was 
not  made  a  condition  to  maintaining  a  civil  action  and, 
even  if  so  construed,  constituted  not  simply  a  time 
limitation  but  an  arrangement  for  arbitration  which 
was  unenforceable  under  Oregon  law. 

In  the  proceedings  below  the  appellee  had  contended 
that  ( 1 )  the  appeal  procedure  provided  in  the  collec- 
tive bargaining  agreement  is  exclusive  and  (2)  that 
appellant  was  estopped  and  barred  from  maintaining 
an  action  for  damages  by  his  delay  and  failure  to  comply 
with  the  grievance  procedure  set  forth  in  Article  58 
and  that  he  may  not  assert  the  instant  claim  against 
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appellee  because  he  had  not  complied  with  Article  58. 
(R.  34-36). 

The  Court  below  did  not  explicitly  find  or  conclude 
that  the  contract  procedure  was  exclusive  but  did 
explicitly  hold  that  exhaustion  of  it  was  a  condition 
precedent  to  liability  for  damages.  In  its  opinion  the 
court  referred  to  the  Beck  case  which  was  a  case  involv- 
ing the  application  of  a  provision  which  was  a  limitation 
on  the  remedy. 

The  court  also  cited  the  case  of  Barker  v.  Southern 
Pacific  Company,  214  F.  (2d)  918  (CA-9;  1954).  In  the 
Barker  case,  which  arose  under  the  law  of  California, 
the  agreement  provided  that  any  employee  who  was  to 
be  dismissed  should  be  given  notice  in  writing  of  the 
reason  or  cause  and  that,  if  dissatisfied,  he  should  be 
given  a  fair  and  impartial  hearing  upon  written  request 
before  the  expiration  of  10  days  from  notice  of  dis- 
missal. Plaintiff  had  failed  to  file  the  written  request 
within  the  ten  day  period.  The  Court  held  that  plain- 
tiff had  no  cause  of  action  for  damages  for  discharge 
because  the  conditions  required  to  be  performed  by  him 
before  he  could  claim  a  breach  of  contract  had  not 
been  fulfilled.  The  Court  stated: 

"*  *  *  Only  if  the  company  failed  to  accord  to  appellant  the 
hearings  provided  after  notice  or  by  arbitrary  disposal  of  his 
claim  would  there  have  been  a  breach  of  his  contract.  *  ♦  *" 
(at  Page  919.) 
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In  the  Barker  case,  therefore,  the  employee  was  re- 
quired to  give  the  notice  before  any  obhgation  on  the 
part  of  the  employer  came  into  being.  Giving  the  notice 
was,  therefore,  a  condition  precedent  to  performance 
of  a  promise  on  the  part  of  the  employer.  In  the  present 
case  the  initial  promise  to  be  performed  was  that  of 
the  employer:  the  promise  to  give  the  employee  notice 
of  charges  and  a  formal  investigation  before  dismissal. 
There  was  no  condition  precedent  to  be  performed  by 
the  employee  before  this  duty  arose  or  its  breach  took 
place.  The  use  of  the  procedure  provided  for  in  Article 
58  could  not  have  preceded  this  breach.  It  could  only 
have  followed  it.  Therefore,  if  use  of  the  grievance 
procedure  is  a  pre-requisite  to  recovery,  it  must  be 
because  it  is  a  limitation  on  or  a  condition  precedent 
to  the  remedy. 

b.  Under  Oregon  law  governing  the  construction  of 
contracts,  the  provisions  of  the  collective  bargaining 
agreement  relating  to  use  of  the  grievance  procedure 
were  not  a  condition  precedent  to  or  limitation  on 
appellant's  bringing  an  action  for  damages  for  breach 
of  his  contract  of  employment. 

First,  certain  general  rules  of  construction  should 
be  observed. 

The  agreement  must  be  construed  as  a  whole  and 
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all  the  relevant  provisions  construed  together  to  arrive 
at  their  true  meaning. 

"In  the  construction  of  an  instrument,  the  office  of  the 
judge  is  simply  to  ascertain  and  declare  what  is,  in  terms  or  in 
substance,  contained  therein,  not  to  insert  what  has  been 
omitted,  or  to  omit  what  has  been  inserted;  and  where  there 
are  several  provisions  or  particulars,  such  construction  is,  if 
possible,  to  be  adopted  as  will  give  effect  to  all." 

ORS  42.230. 


To  imply  a  condition  precedent  in  an  agreement  is 
disfavored  in  the  construction  of  contracts  and  the 
intention  of  the  parties  to  impose  such  a  condition 
should  be  made  clear  in  the  agreement. 

Kelp  Ore  Co.  v.  Brooten,  129  Or.  357,  277  P.  716 

(1929). 

The  provisions  of  the  collective  bargaining  agree^ 
ment  material  to  the  question  under  discussion  an 
found  in  Articles  57  and  58  of  the  agreement.  Th( 
sections  most  directly  relevant  are  Section  (a )  of  Article 
57  and  Sections  (c)  and  (d)  of  Article  58.  Since  these 
Articles  are  set  forth  verbatim  in  the  record  on  pagej 
9  to  15,  inclusive,  they  will  not  be  repeated  here. 

Section  (a)  of  Article  57  is  a  basic  section  W'hicl 
gives  to  each  employee  the  right  to  present  a  grievance^j 
personally,  or  through  a  union  committeeman,  to  the 
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superintendent.  By  its  terms  it  covers  any  type  of 
grievance,  and  is  not  limited  to  disciplinary  or  discharge 
cases.  The  remaining  sections  of  Article  57  give  each 
employee  the  right  to  a  formal  investigation  before 
being  disciplined  or  discharged  and  prescribe  the  pro- 
cedure for  this  investigation.  (Section  (a)  presumably 
entitles  an  employee  disciplined  or  discharged  under 
the  procedures  of  Section  (b)-(k)  to  present  a  claim 
or  grievance  to  the  superintendent  if  he  is  dissatisfied 
with  the  treatment  given  in  the  disciplinary  pro- 
ceeding. ) 

The  provisions  of  Article  58,  including  section  (c) 
thereof,  should,  therefore,  be  construed  with  the  provi- 
sions of  Article  57,  Section  (a)  in  which  the  right  to 
present  a  grievance  is  given  and  which  defines  the  basic 
meaning  of  the  right.  Article  57,  Section  (a)  is  general 
and  Article  58  (c)  provides  the  details  and  time  limita- 
tions in  certain  types  of  cases,  namely,  time  claims  and 
disciplinary  cases. 

^  Article  57  (a)  gives  the  employee  the  right  to 
present  a  claim  but  does  not  require  him  to  do  so  for 
any  purpose.  It  states  he  ^"^ shall  have  the  right  to  pre- 
sent his  case'''  and  that  the  superintendent's  decision 
"may^^  on  written  notice  to  the  Superintendent,  be 
appealed  to  the  General  Manager  or  his  designated 
representative."     (Emphasis    supplied.)     This    section 
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makes  no  reference  to  a  civil  action  by  the  employee. 
It  does  not  in  any  way  suggest  that  such  an  action  may 
not  be  brought  or  that  it  cannot  be  brought  until  after 
the  grievance  procedure  has  been  followed. 

Likewise,  Article  58  contains  no  express  reference 
to  an  independent  action  for  damages.  This  article  does 
state  in  section  (c),  Items  2,  3  and  5  that  if  "claims" 
and  "disciplinary  cases"  are  not  submitted  in  the  man- 
ner and  within  the  time  provided  they  shall  be  deemed 
abandoned.  Item  6  provides  that  the  decision  of  the 
highest  officer  designated  b}^  the  carrier  shall  be  final 
and  binding  unless  within  one  year  after  his  decision 
"proceedings  for  final  disposition  of  the  claim"  are 
instituted  by  the  employee  or  his  representative  and 
the  officer  is  notified. 

The  agreement  does  not  define  the  terms  "claim" 
or  "disciplinarj-  case,"  as  used  in  the  agreement.  Nor 
does  it  define  the  word  "proceedings"  used  in  Item  6. 
It  is  submitted  that  the  meaning  to  be  given  these  terms 
must  depend  upon  the  context  in  which  they  occur  and 
in  light  of  the  purposes  and  intentions  of  the  parties. 
So  construed,  they  cannot  be  held  to  include  within 
their  meaning  an  independent  suit  for  damages  for 
wrongful  discharge.  On  the  contrar}",  other  pro\dsions 
of  the  agreement  make  clear  that  the  claim  of  a  dis- 
charged employee  made  through  the  contract  procedure 
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is  a  claim  to  reinstatement  and  not  a  claim  for  damages 
for  alleged  wrongful  discharge. 

Section  (d)  of  Article  58  provides: 

"Trainmen  who  are  dismissed  may  be  re-employed  at  any 
time;  but  will  not  be  reinstated  unless  case  is  pending  in 
accordance  with  provisions  of  Section  (c)  of  this  Article." 


The  distinction  between  a  claim  for  damages  and 
a  claim  for  reinstatement  is  a  clear  and  important  one. 
Reinstatement  is  a  remedy  that  can  be  granted  only 

m  by  the  employer  with  the  consent  of  the  collective  bar- 
gaining representative  or  through  the  processes  of  the 
NRAB.  It  cannot  be  granted  by  the  decree  or  judgment 

L  of  a  civil  court  except  in  an  action  to  enforce  an  award 
of  the  NRAB. 

See  cases  cited  on  pages  17-18  of  this  brief. 

Reinstatement  connotes  a  resumption  of  the  employ- 
ment relationship  and  restoration  of  seniority  rights 
and  therefore  affects  the  future  relations  of  employer, 
employees  and  the  collective  bargaining  representative. 
It  involves  collective  rights  and  duties  arising  under 
the  collective  bargaining  agreement.  The  damage  claim 
arises  out  of  the  rights  of  the  individual  employee  only. 
It  presupposes  a  termination  of  the  employment  rela- 
tionship. 
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"Our  holding  here  is  not  inconsistent  \\dth  our  holding  in 
Moore  v.  Illinois  Central  R.  Co.,  312  U.S.  630.  Moore  was  dis- 
charged by  the  railroad.  He  could  have  challenged  the  validity 
of  his  discharge  before  the  Board,  seeking  reinstatement  and 
back  pay.  Instead  he  chose  to  accept  the  railroads  action  in 
discharging  him  as  final,  thereby  ceasing  to  be  an  employee, 
and  brought  suit  claiming  damages  for  breach  of  contract.  As 
we  there  held,  the  Railway  Labor  Act  does  not  bar  courts  from 
adjudicating  such  cases.  A  commonlaw  or  statutory  action 
for  wrongful  discharge  differs  from  any  remedy  which  the 
Board  has  power  to  provide,  and  does  not  involve  questions 
of  future  relations  bet\veen  the  railroad  and  its  other  em- 
ployees. If  a  court  in  handling  such  a  case  must  consider  some 
provision  of  a  collective  bargaining  agreement,  its  interpreta- 
tion would  of  course  have  no  binding  effect  on  future  interpre- 
tations by  the  Board." 

S locum  V.  Delaware,  L.  <£■  W.R.  Co.,  339  U.S.  239, 
244  (1950). 

The  conclusion  that  the  provisions  of  Article  58  (c) 
were  directed  to  the  reinstatement  remedy  and  not  the 
damage  remed}^  is  strengthened  by  the  fact  that  thej^ 
were  patently  designed  to  meet  the  requirements  of 
the  NRLA  for  submission  of  the  dispute  to  the  NRAB. 
These  requirements  are  stated  in  45  U.S.C.,  Sec.  153, 
First,  (i): 

"The  disputes  betv\^een  an  employee  or  group  of  employees 
and  a  carrier  or  carriers  growing  out  of  grievances  or  out  of 
the  interpretation  or  application  of  agreements  concerning 
rates  of  pay.  rules,  or  working  conditions,  including  cases 
pending  and  unadjusted  on  June  21,  1934.  shall  be  handled  in 
the  usual  manner  up  to  and  including  the  chief  operating 
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officer  of  the  carrier  designated  to  handle  such  disputes;  but, 
failing  to  reach  an  adjustment  in  this  manner,  the  disputes 
may  be  referred  by  petition  of  the  parties  or  by  either  party  to 
the  appropriate  division  of  the  Adjustment  Board  with  a  full 
statement  of  the  facts  and  all  supporting  data  bearing  upon 
the  disputes."  (Emphasis  added.) 


The  word  "proceedings"  in  Item  6  of  Article  58  (c) 
appears  to  refer  to  such  proceedings. 

This  intention  is  further  disclosed  b}^  the  letter  of 
Mr.  E.  D.  Moody  under  date  of  January  6,  1955.   (R. 

23-24). 

As  has  been  previously  observed,  the  NRAB  has 
the  exclusive  jurisdiction  to  award  reinstatement. 

See  cases  cited  on  page  18  of  this  brief. 

It  is  submitted,  therefore,  that  ( 1 )  there  is  no 
language  in  the  agreement  which  makes  the  contract 
procedure  for  reinstatement  either  exclusive  or  a  neces- 
sary condition  precedent  to  or  limitation  upon  mainte- 
nance of  an  independent  action  for  damages^  (2)  such 
a  condition  cannot  be  reasonably  implied  from  any 
language  in  the  agreement;  (3)  on  the  contrary,  the 
language  of  the  agreement  clearly  indicates  that  use 
of  the  contract  procedure  was  intended  to  be  related 
to  the  reinstatement  remedy  only. 

c.  The  procedure  provided  for  in  Article  58,  section 
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(c)  is,  in  essence,  an  arrangement  for  arbitration  and, 
as  such,  is  unenforceable  under  Oregon  law. 

As  urged  above,  the  grievance  procedure  of  Article 
58  is  patently  designed  to  be  preliminary  to  proceed- 
ings before  the  National  Railroad  Adjustment  Board. 
This  Board  has,  under  the  statute,  the  authority  to 
conduct  what  amounts  to  compulsory  arbitration.  If 
this  interpretation  is  correct,  then  the  appellee's  con- 
tention amounts  to  an  assertion  that  the  appellant  must 
go  through  this  arbitration  procedure  before  he  can 
bring  an  action  at  law.  In  fact,  in  the  proceeding  below, 
the  appellee  contended  that  the  grievance  procedure 
was  exclusive.  While  the  United  States  Supreme  Court 
has  held  in  the  Moore,  Slocum  and  Koppal  cases,  cited 
on  pages  16,  18  and  19  of  this  brief,  that  the  remedy 
before  the  National  Railroad  Adjustment  Board  is  not 
exclusive  as  a  matter  of  Federal  law,  appellee  seeks  to 
make  it  such  as  a  matter  of  contract. 

However,  under  the  common  law  of  Oregon,  a 
general  arbitration  agreement  could  be  revoked  at  any 
time  before  an  award  was  made. 

Ball  V.  Doud,  26  Or.  14,  37  Pac.  70  (1894); 

Shepard  <Sz  Morse  Lumber  Co.  v.  Collins,  198  Or. 
290,  256  Pac.  (2d)  500  (1953). 

The  Oregon  arbitration  statute  cannot  be  applied  to 
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the  present  case  to  make  a  general  agreement  to  arbi- 
trate valid  since  the  case  involves  a  collective  bargain- 
ing agreement. 

"All  persons  desiring  to  settle  by  arbitration  any  contro- 
versy, suit  or  quarrel,  except  such  as  respect  the  title  to  real 
estate  or  the  terms  or  conditions  of  employment  under  collec- 
tive contracts  between  employers  and  employes  or  between 
employers  and  associations  of  employes,  may  submit  their 
differences  to  the  award  or  umpirage  of  any  person  or  persons 
mutually  selected."  (Emphasis  supplied.) 

ORS  33.210. 


The  steps  in  the  collective  bargaining  agreement 
which  are  preliminary  to  a  submission  to  the  National 
Railroad  Adjustment  Board  amount,  in  effect,  to  interim 
arbitration  by  certain  designated  officials  of  the  em- 
ployer with  the  right  of  appeal  in  the  succeeding  steps 
to  the  superintendent  and  the  general  manager  or 
highest  designated  officer  and,  ultimately,  to  the 
National  Railroad  Adjustment  Board.  Each  of  the 
several  steps  is  concerned  with  the  entire  merits  of 
the  dispute  and  contemplates  a  decision  with  respect 
to  the  merits  of  the  dispute.  The  arrangement  is  not, 
therefore,  a  limited  arbitration  or  an  appraisal. 

Shepard  d:  Morse  Lumber  Co.  v.  Collins,  198  Or. 
290,  256Pac.  (2d)  500  (1953). 
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d.  Under  the  decisions  of  many  states  an  employee 
discharged  in  breach  of  a  contract  of  emplo3rment  may 
maintain  an  independent  suit  for  damages  without  hav- 
ing pursued  grievance  or  appeal  procedures  provided 
in  his  contract  of  employment.  It  is  submitted  that  the 
reasoning  and  results  of  these  decisions  are  more  con- 
sistent with  the  decisions  of  the  Federal  courts  which 
are  cited  on  pages  17-19  of  this  brief.  The  decisions  in 
these  states  give  effect  to  the  distinction  between  the 
damage  remedy  and  the  reinstatement  remedy.  They 
protect  the  rights  of  the  individual  employee  who  may 
otherwise  be  caught  in  the  vise  of  a  procedure  admin- 
istered by  his  employer  and  a  union  which  might  not 
be  S3mipathetic  to  his  cause.  They  prevent  the  employee 
from  being  deprived  of  a  basic  civil  remedy  or  of  being 
subjected  to  a  long  delay  in  the  exercise  of  that  remedy. 
Among  the  decisions  in  which  it  has  been  held  that 
the  use  of  the  contract  remedy  is  not  required  as  a 
prerequisite  to  a  damage  action  are  the  following: 

Georgia; 

Central  Georgia  Railway  Company  v.  Culpepper, 
209  Ga.  844,  76  S.E.  (2d)  482  (1953); 

District  of  Columbia; 

Condol  V.  B.  &  O.  R.  Co.,  199  F.   (2d)  400  (C.A.- 
D.C.;  1952); 
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Illinois; 

Keel  u.  Illinois  Terminal  R.  Co.,  346  111.  App.  169, 
104  N.E.  (2d)  659  (1952); 

Louisiana; 

Gould  V.  L.  &  O.  R.  Co.,  203  F.   (2d)  238  (C.A.-5; 
1953); 

(Louisiana   statute   of  limitations  of  one  year 
applied  from  date  of  discharge. ) 

Texas; 

Thompson  v.  Moore,  233  F.  (2d)  91  (C.A.-5;  1955); 

Mississippi; 

Dufour  V.  Continental  Southern  Lines,  Inc.,  

Miss 68  So.   (2d)  489  (1953). 


In  the  Dufour  case  cited  immediately  above,  the 
following  language  appears  in  the  Court's  opinion: 

"It  is  further  argued  by  the  appellee  that  even  if  it  be 
conceded  that  the  discharge  of  the  appellant  for  the  violation  of 
the  rule  was  not  justified,  the  appellant  is  precluded  from 
recovery  because  he  did  not  exhaust  all  of  the  administrative 
remedies  provided  in  Section  3  of  Article  X  of  the  aforesaid 
collective  bargaining  agreement.  This  section  provides  a  pro- 
cedure by  which  a  discharged  employee  may  obtain  an  inves- 
tigation as  to  the  justification  of  his  discharge  and  for  demand- 
ing in  writing  within  fifteen  days  from  the  date  of  notification 
of  his  discharge  a  hearing,  and  for  appeals,  and  providing  that 
the  failure  of  the  appellant  to  comply  with  this  provision  of 
the  agreement  constitutes  a  waiver  and  forfeiture  of  any  claim. 
It  is  said  by  the  appellee  that  this  provision  of  the  agreement 
was  not  complied  with  and  that,  therefore,  the  appellant  is 
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precluded  from  recourse  to  the  courts  by  suit  to  recover  dam- 
ages for  his  wrongful  discharge.  This  is  not  a  proceeding  by 
the  appellant  seeking  restoration  to  his  employment.  It  is  a 
suit  for  damages  occasioned  by  his  alleged  wrongful  discharge, 
and  one  in  which  his  personal  rights  and  property  rights  are 
involved.  The  contention  of  the  appellee  that  the  appellant  is 
precluded  by  his  failure  to  first  exhaust  administrative  reme- 
dies provided  in  the  collective  bargaining  agreement  has  been 
expressly  decided  by  this  Court  adversely  to  such  contention  in 
the  case  of  Tri-State  Transit  Company  of  Louisiana  v.  Rawls, 
191  Miss.  573,  1  So.  (2d)  497,  wherein  the  Court  held  that 
'the  plaintiff  is  not  required  to  exhaust  these  administrative 
remedies  as  a  prerequisite  to  recourse  to  the  courts  by  suit  to 
recover  damages  for  an  unjustified  discharge,'  citing  the  case 
of  Moore  v.  Illinois  Central  Railroad  Co.,  180  Miss.  276,  176 
So.  593."  (Emphasis  added.)   (at  Page  494.) 


In  the  case  of  Barker  v.  Southern  Pacific  Company^  M 
214  F.  (2d)  918,  which  is  discussed  on  page  22  of  this 
brief,  this  Court,  in  deciding  a  case  which  arose  in  Cali- 
fornia, affirmed  the  summary  judgment  of  the  District 
Court  in  favor  of  the  defendant,  a  railroad  company.  The 
facts  of  that  case  are  different  from  those  of  the  present 
case  since  in  that  case  the  employee  had  failed  to  comply 
with  a  condition  which  was  a  condition  precedent  to  the 
performance  of  the  promise  on  the  part  of  the  employer, 
while  in  the  present  case  the  employer  had  breached 
its  agreement  by  failing  to  give  notice  and  hearing 
before  the  discharge.  In  addition  to  the  language  quoted 
from  the  Barker  decision  on  page  22  of  this  brief,  the 
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following  language  of  the  Court's  opinion  is  relevant 
to  the  present  question: 

"The  wording  of  Rule  25  appears  to  us  to  require  the  timely 
filing  of  the  request  for  hearing  as  a  prerequisite  to  any  further 
proceedings  under  the  contract,  or  any  possible  appeal  to  the 
courts  of  law.  Rule  25  (i)  provides  for  the  'further  handling'  of 
a  grievance  in  the  event  that  the  prescribed  contract  procedure 
is  carried  to  completion  without  success  by  an  aggrieved  em- 
ployee, hence  it  would  seem  that  Rule  25  might  embrace  both 
administrative  procedure,  and  possible  recourse  to  the  courts. 
It  is  our  view  that  the  filing  of  a  request  (under  the  contract) 
for  a  hearing,  is  intended  to  be  a  condition  precedent  to  both 
procedures  above  referred  to. 

"It  is  argued  by  appellant  that  notwithstanding  the  con- 
tractual provisions,  an  employee  need  not  exhaust  his  adminis- 
trative remedies  unless  required  so  to  do  under  the  applicable 
state  law.  It  is  questionable  whether  this  doctrine  is  applicable, 
where,  by  contract,  the  request  for  a  hearing  has  been  made  a 
condition  precedent  to  the  bringing  of  a  lawsuit.  Wallace  v. 
Southern  Pacific  Co.,  106  F.  Supp.  742  (21  Labor  Cases,  P. 
66,882).  But  even  if  such  is  the  correct  doctrine,  California 
law  would  be  applicable  and  controlling.  See  Transcontinental 
&  Western  Air,  Inc.  v.  Koppal,  345  U.S.  653  (23  Labor  Cases, 
P.  67,639).  It  is  clear  by  that  law  that  administrative  remedies 
must  be  exhausted  prior  to  taking  recourse  to  the  courts.  2  Cal. 
Jur.  2d  304,  et  seq.  Admin.  Law  §  184,  et  seq.  and  cases  cited 
therein.  Since  this  issue  involves  a  pure  question  of  law  it  is 
properly  open  to  decision  on  this  appeal."  (at  Pages  919-920.) 

It  can  be  seen  from  the  above  language  that  in  the 
Barker  case  the  court  did  not  decide  whether  the  griev- 
ance procedure  in  that  agreement  was  a  necessary  pre- 
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liminary  to  both  administrative  procedure  and  recourse 
to  the  courts. 

There  are  a  number  of  decisions  from  other  states 
holding  that  the  administrative  procedure  must  be  ex- 
hausted. These  states  include  California,  as  noted  in 
the  Barker  decision  quoted  above,  and  Missouri,  as  noted 
in  the  case  of  Transcontinental  and  Western  Air,  Inc. 
V.  Koppal,  345  U.S.  653  (1952).  The  cases  so  holding 
which  the  writer  has  found  and  examined  did  not  in- 
volve a  factual  situation  such  as  the  one  here  in  which 
the  employee  had  been  discharged  without  a  notice 
and  hearing  required  by  the  agreement.  The  import- 
ance of  this  factual  distinction  will  be  discussed  in  the 
next  specification  of  error.  Also,  these  decisions  did  not 
consider  the  distinction  beween  the  reinstatement 
remedy  and  the  damage  remedy  which  was  noted  by 
the  Court  in  Dufour  v.  Continental  Southern  Lines, 

Inc.,   Miss 68   So.    (2d)    489    (1953),   cited 

immediately  above  and  which  has  been  developed  in 
this  brief. 

SPECIFICATION  OF  ERROR  No.  II 

The  District  Court  erred  in  failing  to  find  and  conclude 
that  the  appellee's  breach  of  its  contract  of  employment 
with  appellant  was  of  such  character  and  importance  that 
it  excused  any  compliance  by  appellant  with  the  provisions 
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of  Article  58  which  might  otherwise  have  been  required. 

This  specification  covers  matters  raised  by  the  fol- 
lowing points  of  appellant's  Statement  of  Points  on 
Appeal:  Point  5  (b)  and  (c)  and  Point  6  (a),  (e)  and 
(i)  (R.  49-51).  Under  this  specification  appellant  is 
assuming,  for  purposes  of  argument  only,  that  Article 
58  can  be  construed  so  as  to  require  a  discharged  em- 
ployee to  exhaust  the  procedures  of  the  Article  in  order 
to  maintain  an  independent  action  for  damages. 

Appellant's  position  on  this  point  is  that  he  was 
excused  from  follow^ing  the  procedure  because  of 
appellee's  conduct,  specifically  the  following  conduct: 
Appellee  engaged  in  the  initial  breach  of  the  contract 
of  employment  by  failing  to  accord  appellant  a  proper 
investigation  after  appropriate  notice  (R.  17-18); 
Appellee  did  not  give  appellant  official  notice  of  his 
discharge  and  the  reasons  therefor  within  30  days  of 
his  dismissal  (R.  18).  When  appellant,  through  Mr. 
Felter's  letter  of  January  10,  1953,  made  a  request  for 
reinstatement,  he  was  informed  that  there  was  nothing 
that  could  be  done  toward  "giving  favorable  considera- 
tion to  permit  Mr.  Peoples  to  return  to  service  for  the 
Southern  Pacific  Company".  (R.  19-20).  Later,  when 
appellant  wrote  directly  to  Mr.  Hopkins,  he  was  again 
advised  that  there  was  nothing  that  could  be  done 
regarding  the  possibility  of  being  returned  to  Southern 
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Pacific  service.  (R.  22-23).  The  appellee,  after  learning 
of  Mr,  Peoples'  return  and  availabilitj^,  made  no  effort 
to  give  him  a  cop}^  of  the  decision  resulting  from  the 
investigation  or  to  afford  him  the  hearing  which  he 
had  missed.  Instead,  the  appellee  advised  him  in  rather 
blunt  language  that  it  had  no  intention  of  giving  his 
case  any  consideration  whatsoever  or  of  offering  him 
re-employment,  let  alone  reinstatement  with  full 
seniority"  rights. 

There  were  no  specific  facts,  admitted  or  alleged, 
in  the  Pre-Trial  Order  setting  forth  any  excuse  on  the 
part  of  the  appellee  for  not  having  given  the  appellant 
notice  of  the  charges  and  hearing.  The  appellee  did 
contend  that  it  made  every  reasonable  effort  to  locate 
the  appellant  and  give  him  notice  and  that  this  was 
in  compliance  with  the  collective  bargaining  agree- 
ment. (R.  34).  However,  the  appellant  in  his  conten- 
tions had  alleged  specifically  that  he  had  given  his 
address  to  the  station  agent  at  Ashland  on  September 
10th;  that  by  rule  and  practice  of  the  appellee  he  was 
requu'ed  to  report  his  address  to  that  agent,  and  that 
notices  of  this  tj'pe  were  customarily  given  employees 
through  the  agent  or  chief  clerk  of  the  employee's  home 
terminal,  in  this  case,  Ashland;  that  appellee  did  not 
send  the  notice  to  appellant's  last  known  post-office 
address;  and  that  the  appellee  did  not  attempt  to  learn 
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of  appellant's  address  or  whereabouts  from  his  neigh- 
bors or  landlord  or  from  the  agent  or  chief  clerk  at 
Ashland.  (R.  29-30). 

These  allegations  of  specific  facts  were  denied  by 
the  appellee. 

It  is  submitted,  however,  that  the  mere  general 
assertion  on  the  part  of  the  appellee  that  it  had  made 
every  reasonable  effort  to  locate  appellant  was  not  a 
sufficient  allegation  of  facts  which  would  constitute  an 
excuse  of  appellee's  failure  to  comply  with  the  terms 
of  the  agreement.  In  any  event,  the  most  that  can  be 
said  for  appellee  on  this  point  is  that  there  was  a  genuine 
issue  with  respect  to  material  facts  essential  to  appellee's 
case  which  should  have  prevented  the  entry  of  a  sum- 
mary judgment. 

In  discharge  cases  the  collective  bargaining  agree- 
ment in  Article  57  prescribes  the  mechanics  for  effect- 
ing the  dismissal  of  an  employee.  Article  58  then  sets 
forth  the  mechanics  by  which  the  employee  may  secure 
a  review  by  higher  officials  of  the  carrier  of  action  taken 
under  Article  57  for  the  purpose  of  securing  reinstate- 
ment. (R.  10-15).  The  initial  steps  in  the  entire  proced- 
ure are  those  to  be  taken  by  the  employer  pursuant  to 
Article  57.  Where  the  initial  steps  have  not  been  taken, 
there  is  nothing  which  can  be  property  reviewed  on 
appeal.  The  agreement  contemplates  that  the  employee 
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will  make  a  record  in  reply  to  the  charges  against  him 
at  the  formal  investigation  and  that  the  officers  will 
review  that  record  on  appeal.  Here  no  record  was  or 
could  be  made.  Moreover,  the  appellee  knew  that  appel- 
lant was  not  present  or  represented  at  the  hearing. 
Appllee  did  not  offer  to  rectify  that  omission  and  give 
appellant  a  chance  to  make  a  record.  On  the  contrary, 
it  refused  to  give  him  an}^  consideration  whatsoever. 

In  similar  cases  which  have  been  decided  by  the 
NRAB  it  has  been  consistently  held  that  where  an 
employee  has  been  disciplined  without  proper  investi- 
gation, the  employee  is  relieved  from  complying  with 
the  grievance  procedure.  4| 

"Where  an  employee  is  disciplined  without  a  proper  inves- 
tigation, such  purported  discipline  is  a  nullity,  of  no  force  and 
effect,  and  a  failure  to  appeal  within  the  stipulated  period  for 
appeal  cannot  validate  the  void  discipline.  Thus,  Award  No. 
5166  states,  'the  purported  dismissal  was  of  no  force  and  effect 
and  a  failure  to  appeal  cannot  validate  the  void  dismissal.' 
Award  No.  1055  states:  'The  claimant  in  this  case  was  dis- 
missed from  service  without  having  been  charged  with  an 
offense  and  without  a  hearing.  His  failure  to  immediately 
protest  his  dismissal  cannot  condone  its  impropriety.' 

"Also,  Award  No.  9561  holds:  'It  cannot  be  that  what 
occurred  there  was  the  fair  and  impartial  hearing  contemplated 
by  the  agreement.  It  was,  in  fact,  no  hearing  and  the  awards 
of  this  Division  which  hold  that  objections  to  methods  employed 
in  investigations  and  hearings  must,  if  later  relied  on,  have 
been  made  at  the  time  used,  do  not  apply  to  cases  where  there 
is  a  total  absence  of  any  hearing  or  proper  investigation.'  " 
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Lazar,  "Due  Process  on  the  Railroads:  Disciplinary 
Grievance  Procedures  before  the  National  Rail- 
road Adjustment  Board,  First  Division,"  Institute 
of  Industrial  Relations,  University  of  California, 
Los  Angeles  (1953),  p.  8. 


A  case  very  similar  on  its  facts  to  the  present  case 
is  that  of  New  Orleans  Public  Belt  R.  Comm.  v.  Ward, 
195  F.  (2d)  829  (CA-5;  1952).  This  was  an  action  to 
enforce  an  order  of  the  NRAB  awarding  appellee 
reinstatement  with  appellant  carrier.  Mrs.  Ward  had 
been  granted  an  indefinite  leave  of  absence.  Before  she 
applied  for  reinstatement  her  name  had  been  taken 
off  the  seniority  list  at  the  request  of  the  union.  When 
she  applied  for  reinstatement,  it  was  refused.  Section 
VI,  Rule  2  (a)  of  the  collective  bargaining  agreement 
provided  that  no  employee  should  be  disciplined  or 
dismissed  without  an  investigation.  Before  the  NRAB 
and  the  Court,  the  carrier  contended  that  Mrs.  Ward 
had  failed  to  comply  with  Rule  1  (a)  of  the  section 
which  provided  that  should  an  employee  desire  to  make 
a  complaint  on  account  of  unjust  treatment  or  violation 
of  any  of  the  provisions  of  the  agreement,  he  must  make 
such  a  complaint  to  the  head  of  his  department  within 
24  hours  of  the  occurrence. 

The  Court  stated  that  while  it  wasn't  clear  that 
either  rule  applied  to  a  case  of  requested  reinstatement 
after  layoff  that  if  either  rule  applied  it  was  2(a). 
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The  Court  then  stated: 

"While  we  recognize  the  requirement  that  relief  be  sought 
through  any  applicable  procedure  outlined  in  the  contract  as 
a  prerequisite  to  resorting  to  the  Adjustment  Board,  we  think 
that  there  was  no  failure  on  Mrs.  Ward's  part  to  meet  that 
requirement." 

Under  general  principles  of  contract  law,  perform- 
ance of  a  precedent  conditon  by  a  promisee-plaintiff 
may  be  excused  by  conduct  of  the  promisor-defendant 
where  such  conduct  prevents  performance  of  the  con- 
dition by  the  promisee  or  amounts  to  a  repudiation  of 
the  promise. 

12  Am.  Jur.,  "Contracts,"  Sees.  328-330; 

Longfellow  v.  Huffman,  49  Or.  486,  491-492,  90 
P.  907  (1907); 

Winklebleck  v.  City  of  Portland,  147  Or.  226,  239- 
240,  31  P.  (2d)  637  (1934); 

Gabriel  v.  Corkum,  183  Or.  679,  691,  196  P.  (2d) 
437. 

Likewise,  the  performance  of  a  condition  precedent 
to  maintaining  a  legal  action  on  a  broken  promise  may 
be  similarly  excused. 

1  Am.  Jur.,  "Actions,"  Sec.  34; 

Ringo  V.  Automobile  Insurance  Co.,  143  Or.  420,  22 
P.  (2d)  887  (1933). 

(Denial  of  liability  within  period  prescribed  for 
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proof  of  loss  held  to  excuse  such  proof  as  condi- 
tion to  maintaining  action. ) 


The  conduct  of  appellee  in  the  present  case  made 
the  use  of  the  appeal  procedure  of  Article  58  useless 
and  futile.  The  original  discharge  of  appellant  and  the 
conduct  of  appellee  subsequent  thereto  certainly 
amounted  to  a  repudiation  of  its  promise  to  give  appel- 
lant a  fair  and  impartial  hearing. 

There  are  sufficient  facts  alleged  in  the  Pre-Trial 
Order  to  suggest  that  appellee  did  not  act  in  good  faith  at 
any  stage  of  appellant's  dismissal;  that  it  wasn't  intended 
that  appellant  receive  notice  of  the  charges  and  hear- 
ing and  that  thereafter  it  was  never  intended  that  his 
claim  for  reinstatement  be  given  any  consideration.  It 
can  certainly  be  said  that  the  record  is  sufficient  to 
show  that  use  of  the  grievance  procedure  by  the  appel- 
lant would  have  been  entirely  futile,  and  would  have 
served  no  useful  purpose. 

The  most  that  can  be  said  for  use  of  the  procedure 
is  that  it  would  have  given  appellee,  through  its  higher 
officials,  the  opportunity  to  correct  any  mistake  made 
by  the  trainmaster.  However,  the  record  already  shows 
that  it  would  have  served  no  such  purpose  since  the 
superintendent  refused  at  the  first  stage  of  the  grievance 
machinery  to  give  appellant  any  consideration.  At  that 
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point  it  would  have  been  appropriate  to  afford  appel- 
lant the  hearing  to  which  he  was  entitled.  He  could 
then  have  made  proper  use  of  the  grievance  procedure. 
As  it  was,  he  was  entirely  justified  in  abandoning  fur- 
ther the  pursuit  of  a  futile  and  useless  appeal. 

It  is  significant  that  decisions  w  hich  are  noted  earlier 
in  this  brief  in  which  it  was  held  that  the  employee 
did  not  have  a  cause  of  action  because  he  did  not  exhaust 
his  administrative  remedies  are  decisions  in  which  the 
plaintiff  was  given  a  proper  investigation  or  in  which 
he  failed  to  request  an  investigation  as  provided  by  the 
agreement.  The  present  case  is,  therefore,  to  be  dis- 
tinguished on  its  facts  from  those  decisions. 

SPECIFICATION   OF   ERROR   No.   Ill 

The  District  Court  erred  in  granting  appellee's  motion 
for  summary  judgment  and  in  entering  a  judgment  against 
the    appellant. 

This  specification  covers  appellant's  Appeal  Point 
No.  1  and  that  part  of  Point  No.  3  which  excepted  to 
the  Court's  Finding  of  Fact  No.  V,  and  that  part  of  Point 
No.  4  w^hich  excepted  to  the  Conclusion  of  Law  No.  IV. 

The  entr}'  of  the  summary  judgment  against  appel- 
lant and  in  favor  of  appellee  was  en'oneous  for  the 
reasons  stated  in  Specifications  of  Error  Nos.  I  and  II. 
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It  was  also  erroneous  for  the  reason  that  there  were 
genuine  issues  of  material  fact  which  precluded  entry 
of  such  a  judgment. 

In  the  argument  of  Specification  of  Error  No.  II  we 
have  urged  that  the  appellee  was  not  excused  from 
giving  appellant  notice  and  hearing  as  required  by  the 
agreement;  that  no  specific  facts  were  alleged  which 
would  constitute  an  excuse  for  failure  to  give  the  notice 
of  hearing  and,  as  stated  at  that  point  in  the  brief,  the 
most  that  can  be  said  for  appellee's  position  is  that  there 
were  disputed  facts  with  respect  to  this  essential 
question. 

The  Court,  in  its  finding  No.  V.  (R.  42)  stated  that 
the  appellant  was  dismissed  by  the  appellee  from  its 
service  for  violation  of  Rule  810  of  the  transportation 
department  which  prohibits  employees  from  leaving  or 
remaining  away  from  their  employment  without  proper 
authority.  It  is  not  clear  whether  the  Court  intended 
by  this  finding  to  pass  upon  the  merits  of  the  charges 
against  the  appellant.  Possibly  the  Court  merely  in- 
tended to  state  that  this  was  the  reason  given  by  the 
appellee  or  that  it  was  the  purported  reason  for  the 
action  taken.  If,  however,  the  Court  intended  to  find 
that  the  appellant  was  discharged  for  cause,  as  con- 
tended by  the  appellee,  then  the  Court  disregarded  a 
number  of  genuine  issues  of  material  fact.  The  con- 
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tentions  of  the  appellant  with  respect  to  the  merits  of 
his  discharge  are  stated  in  the  Pre-Trial  Order,  pages 
30-32,  and  are  summarized  in  this  brief  at  pages  8-9. 
These  contentions,  if  correct,  would  support  a  finding 
that  the  appellant  was  not  discharged  for  the  purported 
reason  given  or  that  his  discharge  was  unjust  and  con- 
trary to  the  provisions  of  his  contract  of  employment 
in  that  his  absence  was  in  accord  with  established  cus- 
tom and  practices  and  was  not  contrary  to  any  regula- 
tion of  which  the  appellant  had  notice.  There  was  also  a 
disputed  issue  of  fact  on  whether  the  appellant  had 
notice  of  Special  Notice  No.  279  which  had  been  issued 
by  the  appellee  and  whether  the  provisions  of  that 
notice  were  effective  in  the  division. 

To  the  extent  that  the  judgment  order  depends  upon 
the  Court's  Finding  of  Fact  No.  V,  the  judgment  was 
erroneous  and  contrary  to  law. 

SPECIFICATION  OF  ERROR  No.  IV 

The  District  Court  erred  in  denying  appellant's  motion 
for  summary  judgment. 

The  undisputed  facts  before  the  lower  court  pro- 
vided all  the  essential  elements  of  an  action  for  breach 
of  contract  against  the  appellee. 

It  was  admitted  that  the  appellee  breached  its  un- 
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equivocal  and  unconditional  promise  to  appellant  that 
it  would  not  discharge  or  discipline  him  without  first 
notifying  him  of  the  specific  charges  against  him  and 
giving  him  a  fair  and  impartial  hearing.  (R.  10). 

This  was  breach  of  duty  which  was  actionable  un- 
less Article  58  of  the  collective  bargaining  agreement 
imposed  some  valid  limitation  on  appellant's  right  to 
maintain  an  action.  In  Specifications  of  Error  numbered 
I  and  II  we  have  urged  that  Article  58  did  not  con- 
stitute a  valid  limitation  and  that,  even  if  it  did,  the 
performance  by  appellant  of  the  terms  of  the  article 
was  excused. 

If  this  view  is  correct,  then  all  the  elements  of  appel- 
lant's case  were  undisputed  except  the  proof  of  damage. 
Appellant  was,  therefore,  entitled  to  a  summary  judg- 
ment on  the  question  of  liability. 

There  is  only  one  issue  of  which  it  could  be  plausibly 
argued  that  there  was  a  dispute  of  material  facts  with 
respect  to  appellee's  breach  of  duty.  That  is  the  issue 
of  whether  appellee  was  legally  excused  from  giving 
appellant  the  notice  and  hearing  required  by  the  con- 
tract. Such  excuse  would,  we  believe,  be  a  matter  of 
affirmative  defense  to  be  alleged  and  proved  by  appel- 
lant. As  developed  in  the  argument  of  Specification  of 
Error  Number  II  on  pages  38-39  of  this  brief,  appellee 
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did  not  sufficiently  allege  such  a  defense.  Appellee's 
only  allegation  on  this  point  was  the  conclusion  stated 
as  a  contention  in  the  Pre-Trial  Order  that  it  made 
every  reasonable  effort  to  locate  appellant  and  give  him 
notice  and  that  this  was  compliance  with  the  agreement. 

Respectfully  submitted, 

WILLIAM  A.  BABCOCK, 
BABCOCK,  RUSSELL  &  McGEORGE, 

Attorneys  for  Appellant 
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Brief  for  Appellee 


APPELLEE'S  STATEMENT  OF  THE  CASE 

This  action  was  brought  to  recover  damages  for  an  alleged 
Avrongful  discharge  of  appellant,  a  trainman  (brakeman) 
employed  by  appellee  under  a  collective  bargaining  agree- 
ment. On  March  7,  1955,  a  Pre-Trial  Order  was  signed  and 
filed  (R.  4-37),  showing  without  dispute  the  following:  (1) 
appellant's  emplo^Tnent  was  governed  by  the  collective  bar- 
gaining agreement  between  appellee  and  the  Brotherhood 
of  Eailroad  Trainmen,  dated  December  16,  1939,  (herein- 
after generally  referred  to  as  "the  Agreement")  (R.  5-15, 
39, 43, 44) ;  (2)  appellant  was  absent  from  work  from  August 
29  until  November  24,  1952,  when  he  was  dismissed  from  the 
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service  of  appellee  for  violation  of  company  rules  prohibit- 
ing absence  from  duty  without  proper  authority  (R.  17,  18, 
42) ;  (3)  Article  58  of  the  agreement  entitled  ''Limitation 
in  Presenting  Grievances"  prescribes  the  steps  which  must 
be  taken,  and  the  time  limitations  governing  each  step,  if 
the  employee  desires  to  challenge  any  action  taken  by  the 
employer  (appellee)  with  respect  to  his  employment  (R. 
13-15,  42) ;  (4)  in  accordance  with  the  requirements  of 
Article  58(c),  Item  2,  (R.  13)  and  within  the  prescribed  90- 
day  iieriod  next  following  November  24,  1952,  appellant, 
through  his  union  representative  (R.  40;  appellant's  brief, 
page  10),  on  January  10, 1953,  filed  a  written  grievance  with 
Superintendent  L.  P.  Hopkins,  contending  that  the  dismissal 
was  improper;  (R.  19,  40,  43) ;  (5)  by  letter  of  January  12, 
1953,  Superintendent  Hoi^kins  replied  to  the  said  letter  of 
January  10,  1953,  declining  the  grievance  claim  of  aj^pellant 
(R.  20,  40,  43)  as  provided  in  Article  58(c)  Item  3  (R.  13) ; 
(6)  Article  58,  Section  (c),  Item  3,  of  the  agreement  pro- 
vides that  where  a  grievance  claim  has  been  declined  by  the 
Superintendent,  the  employee  or  his  representative  must 
within  90  days  after  the  date  of  said  decision  give  written 
advice  to  the  Superintendent  of  his  intention  to  appeal  to 
a  higher  officer.  This  section  continues:  "//  such  notice  of 
appeal  in  tvriting  is  not  given  the  Superintendent  within 
the  required  90-day  limit,  the  claim  ivill  he  deemed  to  have 
been  abandoned."  (emphasis  supplied)  (R.  13,  39,  43) ;  (7) 
no  such  written  notice  of  appeal  was  given  the  Superintend- 
ent within  the  required  90-day  period  or  at  any  time  at  all 
(R.  39,  43-44). 

On  the  basis  of  the  foregoing  unchallenged  facts  appellee's 
Motion  for  Summary  Judgment  was  granted.  (R.  38-40) 
Findings  of  Fact,  Conclusions  of  Law  and  Judgment  in 
favor  of  appellee  were  made  and  entered  by  the  court  (R. 
41-46). 
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A  conciinent  ^lotion  for  Summary  Judgment  filed  by 
appellant  was  denied  by  the  court  (R.  38).  That  Motion  was 
based  upon  the  contention  that  because  appellee  allegedly 
dismissed  appellant  improperly  and  in  violation  of  agree- 
ment x^rovisions  relating  to  investigation,  he  was  excused 
from  complying  with  the  conditions  set  forth  in  Article  58 
of  the  agreement  (R.  27-28;  appellant's  brief,  pages  46-48). 
However,  Article  58  provides  the  sole,  specific  method  in 
which  any  grievance  or  claim,  whether  or  not  related  to 
alleged  wrongful  dismissal,  must  be  processed  (R.  13, 42-44). 

In  this  state  of  the  case  the  essential  question  now  before 
this  Court  is  whether  the  District  Court  erred  in  granting 
summary  judgment  on  the  basis  of  the  record  setting  forth 
the  above  agreed  facts.  More  specifically  the  questions 
l^resented  by  this  appeal  are  as  follows : 

1.  May  an  employee  maintain  an  action  at  law 
against  his  emjiloyer,  for  alleged  unlawful  discharge  in 
violation  of  a  collective  agreement,  when  it  affirmatively 
appears  that  he  has  not  complied  nor  attempted  to  com- 
ply w^ith  the  express  provisions  of  that  agreement? 

2.  When  the  pertinent  provisions  of  the  agreement 
are  clear  and  unambiguous,  and  there  being  no  dispute 
as  to  any  other  material  fact,  did  the  lower  court  err 
in  rendering  a  summary  judgment? 

3.  Must  an  employee  claiming  unlawful  discharge, 
in  violation  of  the  provisions  of  a  collective  bargaining 
agreement,  comply  Avith  the  procedural  ste^Ds  set  forth 
in  that  agreement  before  he  may  bring  either  an  action 
in  court,  or  other  proceedings  of  an  administrative 
character,  predicated  upon  his  claim? 

4.  Where  the  undisputed  facts  show  that  appellant 
and  his  union  representative  were  capable  of  filing  the 
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required  notice  of  appeal  within  the  90-day  period  and 
no  facts  are  alleged  to  the  contrary,  is  appellant  ex- 
cused from  compliance  with  the  contractual  provisions 
which  are,  by  their  terms,  conditions  precedent  to  the 
bringing  of  a  lawsuit  1 

5.  Is  the  very  discharge  which  is  made  the  basis  of 
the  alleged  grievance  claim  to  be  considered  an  excuse 
for  the  failure  of  appellant  to  handle  such  claim  accord- 
ing to  the  clear  provisions  of  the  agreement? 

SUMMARY  OF  ARGUMENT 

A.  The  District  Court  did  not  err  in  holding  that 
appellant's  suit  was  ivJioUy  barred  by  reason  of 
his  failure  to  comply  with  the  provisions  of  Article 
58(c),  Item  3,  of  the  agreement  relied  on. 

The  unchallenged  facts  show  that  appellant,  in 
undertaking  to  proceed  with  his  action,  failed  to 
comply  with  the  essential  conditions  precedent  to 
the  assertion  of  the  claim  and  the  maintenance  of 
the  action. 

B.  Appellant  has  not  referred  to  any  facts  ivhich 
would  excuse  hijn  from  compliance  with  the  ex- 
pressed provisions  of  Article  58.  Instead  he  af- 
firmatively ivaived  any  such  contention  by  filing 
his  grievance  claim  as  provided  in  that  article 
before  he  abandoned  the  balance  of  the  require- 
ments. 

Under  Article  58,  Section  (c),  Item  3,  appellant 
was  simply  required  to  file  a  written  notice  of 
appeal  with  the  Sui)erintendent.  No  reason  is 
shown  which  would  excuse  him  from  filing  such 
notice. 
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C.     Summary  jiidgfnent  is  the  proper  method  of  dis- 
posinfj  of  this  case  where  there  is  no  genuine  issue 
as  to  any  material  facts. 

ARGUMENT 

A.  The  Disl-rkl*  Comit  did  not  err  in  holding  that  appellant's  suit 
was  wholly  barred  by  reoson  of  his  failure  to  comply  with  the 
provisions  of  Artide  58 (c),  item  3,  of  the  agreement  relied  on. 

Tlie  unchallenged  facts  show  that  appellant,  in  under- 
taking to  i)roceed  with  his  action,  failed  to  comply  with 
the  essential  conditions  precedent  to  the  assertion  of 
the  claim  and  the  maintenance  of  the  action. 

As  disclosed  by  the  Pre-Trial  Order  (E.  4-37)  and  by 
appellant  in  his  brief  (at  page  2),  this  is  an  action  to  recover 
damages  for  alleged  wrongful  discharge,  claimed  to  have 
been  in  violation  of  the  collective  bargaining  agreement 
between  appellee  and  its  employees  represented  by  the 
Brotherhood  of  Railroad  Trainmen. 

The  facts  stipulated  in  the  Pre-Trial  Order  show  beyond 
any  c^uestion  that  (1)  appellant  was  absent  from  work  from 
August  29, 1952,  until  the  date  of  his  termination  on  Novem- 
ber 24,  1952  (R.  17) ;  (2)  on  November  6,  1952,  appellee 
directed  a  letter  to  appellant,  notifying  him  to  appear  on 
November  18,  1952,  for  investigation  in  view  of  the  fact 
that  company  records  indicated  his  absence  from  duty  with- 
out authority  commencing  August  29,  1952  (the  letter  ad- 
dressed to  appellant  was  returned  unclaimed)  (R.  17) ;  (3) 
a  formal  investigation  was  held  as  scheduled  on  November 
18,  1952  (an  accurate  transcript  of  this  investigation  was 
made)  (R.  17-18) ;  (4)  based  upon  the  evidence  developed 
in  the  said  investigation,  on  November  24,  1952,  plaintiff's 
service  was  terminated ;  he  was  so  advised  by  United  States 
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registered  mail  (the  letter  addressed  to  appellant  was 
returned  unclaimed)  (R.  18) ;  (5)  on  January  10,  1953,  Mr. 
M.  S.  Felter,  Secretary,  Local  113,  United  Railroad  Operat- 
ing Crafts,  plaintiff's  authorized  representative  (appellant's 
brief,  p.  10),  filed  a  grievance  with  Superintendent  L.  P. 
Hopkins,  seeking  reinstatement  with  seniority  unimjDaired, 
and  setting  forth  the  facts  on  the  basis  of  which  he  con- 
tended the  company  should  reverse  its  position  (R.  19-20) ; 
(6)  by  letter  of  January  12,  1953,  Superintendent  L.  P. 
Hopkins  replied  to  !Mr.  M.  S.  Felter's  above  letter,  declining 
the  said  grievance  claim  (R,  20) ;  (7)  thereafter  no  notice  of 
intention  to  appeal  to  a  higher  officer  (referring  to  the  As- 
sistant General  Manager  of  appellee,  the  highest  officer 
designated  to  handle  grievances  on  appeal)  was  given  to  the 
Superintendent  in  writing  within  90  days  next  following  the 
said  Superintendent's  declination  on  January  12, 1953,  or  at 
all;  certain  correspondence  (R.  20-22)  passed  between  Mr. 
Felter  and  Superintendent  Hopkins  from  ]\rarch  9  to  March 
19,  1953;  this  correspondence  related  to  an  attempt  to  ar- 
range a  conference;  Mr.  Felter  did  not  show  up  at  the 
appointed  time ;  and  on  ]\larch  19,  1953,  he  wrote :  "I  wish 
to  thank  you  for  your  consideration  in  trying  to  arrange  an 
appointment,  however,  I  find  there  is  some  more  information 
which  must  be  availal)le  before  we  could  discuss  the  matter 
further.  If  this  should  appear  advisable  I  will  again  contact 
you  for  an  appointment."  (R.  22);  (8)  no  further  corre- 
spondence passed  between  the  parties  to  this  action  until 
approximately  seven  and  a  half  months  after  January  12, 
1953  (R.  2) ;  (9)  and  although  Article  58,  Item  3,  provides 
that  unless  ivithin  90  daijs  from  the  date  of  the  Superinten- 
dent's declination  of  the  grievance  claim  (i.e.,  on  January 
12,  1953)  the  empJoijee,  or  his  representative,  gives  written 
notification  to  the  Superintendent  of  his  intention  to  appeal 
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to  a  higher  officer  "the  claim  will  he  deemed  to  have  been 
abandoned"  (R.  13),  neither  the  appellant  nor  his  repre- 
sentative filed  such  notice  within  the  90-day  period,  or  at 
any  other  time.  There  was  thus  a  clear  failure  on  the  part  of 
appellant  to  comply  with  the  expressed  terms  of  the  contract 
upon  which  he  relies. 

Except  wdiere  there  is  a  contract  limiting  its  common-law 
rights,  a  railroad  employer,  like  any  other,  may  discharge 
or  discipline  an  employee  at  will.  Virginian  Ry.  v.  Federa- 
tion (1937),  300  U.S.  515,  559;  Texas  £  N.  0.  R.  Co.  v.  Ry. 
Clerks  (1930),  281  U.S.  548;  St.  Louis  B.  S  M.  Ry.  Co.  v. 
Booker  (1928),  5  S.W.2d  856,  cert.  den.  279  U.S.  852.  The 
Railway  Labor  Act  does  not  abrogate  an  employer's  right 
to  hire  or  discharge  employees,  nor  create  any  right  of 
continued  emi)loyment.  Texas  &  N.  0.  R.  Co.  v.  Ry.  Clerks, 
supra;  Thomas  v.  New  York  Chicago  &  St.  Louis  R.  Co. 
(C.A.  6,  1950),  185  F.2d  614.  Appellant's  rights  are,  of 
course,  measured  by  the  collective  bargaining  agreement 
since  his  employment  cannot  be  on  any  other  terms.  J.  I. 
Case  Co.  v.  Labor  Board  (1944),  321  U.S.  332,  334-336; 
Telegraphers  v.  Ry.  Express  Agency  (1944),  321  U.S.  342, 
346.  In  this  action  ai:)])ellant  is  bound  by  all  of  the  terms  of 
the  agreement  duly  entered  into  by  the  collective  bargaining 
agent  of  all  of  the  employees  of  the  craft  of  trainmen. 
Raihvay  Labor  Act,  45  U.S.C.,  151  et  seq.  (particularly  Sec- 
tion 152);  Schlenk  v.  Lehigh  Valley  R.  Co.  (1947),  74  F. 
Supp.  569,  571;  Elgin  S  E.R.Co.  v.  Burley  (1945),  325  U.S. 
711,  739;  Elder  v.  New  York  Cent.  R.  Co.  (C.A.  6, 1945),  152 
F.2d  361,  364;  Donovan  v.  Travers  (Mass.,  1934),  188  N.E. 
705,  707. 

The  law  is  well  settled  in  this  Circuit,  ])articularly  by  the 
controlling  decision  of  this  Court  in  Barker  v.  Southern  Pac. 
Co.  (C.A.  9,  1954),  214  F.2d  918,  that  in  these  circumstances 
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appellant  has  no  subsisting  cause  of  action,  and  that  if  the 
essential  facts  are  made  to  appear  without  challenge,  a 
motion  for  summary  judgment  should  be  sustained. 

In  the  Barker  case,  the  employee  had  brought  suit  for 
damages  for  alleged  wrongful  discharge,  in  violation  of 
the  collective  bargaining  agreement  applicable  to  his  em- 
ployment. Under  that  agreement  a  dismissed  employee  was 
required  to  present  within  ten  days  after  dismissal  a  writ- 
ten request  for  a  hearing ;  failing  in  which,  as  the  agreement 
rule  said,  "the  cause  for  action  shall  be  deemed  to  have  been 
abandoned".  Summary  judgment  was  rendered  upon  defend- 
ant's motioUj  and  an  undisputed  showing  that  timely  request 
for  a  hearing  had  not  been  made.  Upon  the  employee's 
appeal,  this  Court  said  (2M  F.2d,  p.  919) : 

"*  *  *  The  conditions  required  to  be  performed  by 
appellant  before  he  could  claim  breach  by  the  other 
party  were  not  fulfilled.  Only  if  the  company  failed 
to  accord  to  appellant  the  hearings  provided  after 
notice  or  by  arbitrary  disposal  of  his  claim  would  there 
have  been  a  breach  of  contract.  The  exlmustion  of  the 
steps  set  out  in  the  contract  icere  a  condition  precedent 
to  his  cause  of  action/'  (Emphasis  supplied.) 

This  same  Article  58,  Section  (c),  of  the  Trainmen's 
Agreement  has  been  construed  and  applied  by  two  United 
States  District  Courts  in  this  Circuit.  In  Wallace  v.  South- 
ern Pac.  Co.  (U.S.D.C,  N.D.  CaL  S.D.,  1951),  106  F.  Supp. 
742,  the  Court  referred  to  Article  58(c)  of  the  agreement, 
and  the  interpretation  thereof,  and  the  failure  of  the  em- 
ployee plaintiff  to  comply  with  the  requirements  stated 
therein.  In  Conclusion  of  Law  No.  4  the  Court  said  (106 
F.  Supp.,  p.  745) : 

"Compliance  by  plaintiff  with  the  provisions  of  Arti- 
cle 58  (as  modified  by  the  Agreed-to  Interpretation)  of 


the  applicable  collective  bargaining  agreement  was  a 
condition  precedent  to  the  assertion  by  him  of  any  claim 
or  grievance  arising  from  his  dismissal  on  January  23, 
1946,  or  from  the  proceedings  leading  thereto.  Plaintiff 
having  failed  to  comply  with  such  provisions  is  barred 
from  asserting  any  such  grievance,  i.e.,  claim  that  he 
was  discharged  in  violation  of  the  terms  of  the  col- 
lective bargaining  agreement;  and  any  and  all  rights 
or  claims  which  he  may  have  had  as  a  result  of  such 
dismissal  expired  and  ceased  to  exist  when  he  failed  to 
comply  with  such  provisions.  Plaintiff's  grievance  was 
not  presented  within  the  time  therein  provided." 

Another  case,  involving  again  Article  58  of  the  same  agree- 
ment, was  WiUman  v.  Southern  Pac.  Co.  (1948),  U.S.D.C., 
N.D.Cal.  N.D.,  No.  5937.  In  that  case  the  Court,  speaking 
through  Judge  Lemmon  (now  a  member  of  this  Court),  ren- 
dered judgment  for  defendant,  and  adopted  the  following 
as  its  third  conclusion  of  law : 

"3.  Compliance  by  plaintiff  with  the  provisions  of 
Article  58  (as  modified  by  the  Agreed-to  Interpreta- 
tion) of  the  applicable  collective  bargaining  agreement 
was  a  condition  precedent  to  the  assertion  by  him  of 
any  rights  arising  from  his  dismissal  on  June  21, 1946, 
or  from  the  proceedings  leading  thereto.  Plaintiff 
having  failed  to  comply  with  such  jDrovisions  is  barred 

^from  asserting  any  grievance,  i.e.,  claim  that  he  was 
discharged  in  violation  of  the  terms  of  the  collective 
bargaining  agreement,  and  any  and  all  rights  which  he 
may  have  had  as  a  result  of  such  dismissal  expired  and 
ceased  to  exist  when  he  failed  to  comply  with  such  ]Dro- 
visions.  That  plaintiff's  grievance  was  not  presented 
within  the  time  therein  provided." 

It  will  be  noted  that  the  Court's  conclusion  in  the  later 
Wallace  case  was  practically  identical  with  the  correspond- 
ing conclusion  in  the  Willman  case. 


I 


10 

This  failure  to  comply  with  agreement  provisions  was 
held  to  bar  any  recovery  by  a  dismissed  employee  who  had 
failed  to  present  a  grievance  claim  as  required  by  the  terms 
of  the  agreement  by  the  United  States  Supreme  Court  in 
Transcontinental  Air  v.  Koppal,  345  U.S.  653  (1953).  The 
Court  held  at  page  657  as  follows : 

"Appellant  in  terms  sues  because  of  an  alleged 
breach  of  this  contract,  and,  to  prevail,  he  must  show 
that  he  has  brought  himself  within  its  terms  and  has 
been  unable  to  secure  a  satisfactory  adjustment  by  the 
means  therein  expressly  provided.  This  lie  has  failed 
to  do,  and  for  this  reason  he  is  unahle  to  present  his 
case  in  court  as  a  jiisticiahle  controversy."  (Emphasis 
supplied. ) 

Summary  judgments  in  favor  of  appellee  Southern  Pacific 
Company  have  recently  been  rendered  by  the  courts  in  the 
following  cases  involving  the  failure  of  dismissed  employees 
to  comply  w^th  substantially  the  same  provisions  as  those 
which  we  are  considering  in  collective  bargaining  agree- 
ments relative  to  other  crafts  of  employees. 

Buherl  r.  Southern  Pac.  Co.  (U.S.D.C,  N.D.  Cal.  SD- 
1950),94F.  Supp.  11; 

[Failure  to  present  written  grievance  concerning 
dismissal  within  the  time  limit  provided  in  the 
Yardmen's  agreement] 

Lawrey  v.   Southern  Pac.   Co.,  U.S.D.C,   Dist.    of 
Oregon,  Civ.  No.  6451  (1953) ; 

[Failure  to  file  grievance  in  writing  challenging 
dismissal  within  the  time  limit  provided  in  agree- 
ment Avith  Railway  Patrolmen] 

Poe  V.  Southern  Pac.  Co.,  U.S.D.C,  Nevada  No.  1105 
(1955) ; 
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[Failure  to  file  grievance  in  writing  challenging 
dismissal  within  the  time  limit  provided  in  agree- 
ment with  Locomotive  Engineers] 

Barton  v.  Southern  Pac.  Co.,  U.S.D.C.,  Dist.  of  Ore- 
gon, Civ.  No.  6693  (1954); 

[Failure  to  file  grievance  in  writing  concerning  dis- 
missal within  the  time  limit  provided  in  agreement 
with  Mechanical  Crafts] 

Candia  v.  Southern  Pac.  Co.,  Dist.  Court  of  the  State 
of  Utah,  Second  Jud.  Dist.,  in  and  for  the  County 
of  Weber,  Case  No.  28,203,  Dept.  No.  2  (1954) ; 

[Failure  to  file  grievance  in  writing  challenging 
dismissal  within  the  time  limit  provided  in  agree- 
ment with  Mechanical  Crafts] 

In  Buberl  u.  Southern  Pac.  Co.,  supra,  defendant's  Motion 
for  Smmnary  Judgment  was  granted  for  two  reasons,  one 
of  which  w^as  stated  by  the  Court  as  follows  (94  F.Supp.,  p. 
12): 

"Judgment  must  also  be  for  the  defendant  for 
another  reason.  The  collective  bargaining  agreement, 
and  the  agreed  interpretations  thereof,  which  governed 
plaintiff's  emjDloyment,  require  eynployees  who  are  dis- 
satisfied with  the  decision  of  their  Superintendent  on 
any  claim  respecting  employment  to  notify  him  of  their 
intention  to  appeal  to  the  General  Manager  or  his 
representative.  This  plaintiff  failed  to  do."  (Emphasis 
supplied.) 

In  the  Lawrey  case,  the  District  Court  for  Oregon  said : 
"Plaintiff  may  not  assert  any  rights  under  the  con- 
tract betw^een  defendant  and  the  Railway  Patrolmen's 
Union  when  plaintiff  has  not  complied  with  the  time 
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limitation  set  forth  in  the  grievance  procedure  of  the 
contract." 

In  the  Poe  case,  the  District  Court  for  Nevada  entered 
sununary  judgment  for  the  defendant,  making  findings  as 
follows : 

"7.  No  grievance  or  claim  asserting  that  plaintiff's 
dismissal  was  improper,  or  in  violation  of  the  agree- 
ment aforesaid,  or  that  plaintiff  was  not  at  fault  in 
resioect  to  said  violations  of  rules  and  instructions,  was 
filed  by  plaintiff  in  writing  within  the  sixty  days  next 
following  December  17,  1951,  or  at  any  other  time,  at 
all,  as  required  by  Article  25,  Section  4(a)  of  the  appli- 
cable agreement.  Specific  compliance  with  the  succes- 
sive steps  set  out  in  the  agreement  is  an  essential  con- 
dition precedent  to  the  i)rosecution  of  plaintiff's  cause 
of  action. 
******* 

10.  Plaintiff  failed  to  institute  any  proceedings 
at  all  before  the  National  Railroad  Adjustment  Board 
relating  to  or  including  the  claim  of  agreement  vio- 
lation upon  which  this  action  is  predicated.  Plaintiff 
likewise  failed  to  institute  any  action  or  proceeding 
based  upon  said  claim  of  agreement  violation,  in  any 
court  or  tribunal  having  jurisdiction,  within  six  months 
next  following  either  December  17,  1951,  or  December 
5,  1952,  or  February  10,  1953,  or  at  all  until  the  filing 
of  this  action  on  August  25,  1953.  Said  claim,  or  any 
action  based  thereon,  is  and  are  wholly  barred  by  virtue 
of  the  provisions  of  Article  25,  Section  4(c)  of  said 
agreement." 

Numerous  other  decisions  on  all  fours  vrith  the  instant 
case  have  been  rendered  by  the  courts  holding  that  the 
causes  of  action  were  barred  because  of  the  failure  of  plain- 
tiffs to  comply  with  the  expressed  requirements  of  collective 
bargaining  agreements. 
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Atlantic  Coast  Line  li.  Co.  v.  Pope  (CCA.  4,  1941), 

119F.2d39; 
Davis  V.  Union  Pacific  R.R.  Co.  (U.S.D.C  Dist.  of 

Nebraska,  Omaha  Div.,  Civ.  No.  86-50-1952,  21  CCH 

Labor  Cases,  parag.  66,834) ; 
Taylor  v.  Southern  Pac.  Co.  (U.S.D.C.  N.D.  Cal.  SD- 

1955,  No.  31812  Civ.); 
Duminie  v.  Southern  Pac.  Co.  (U.S.D.C  N.D.  Cal. 

SD-1953,  No.  30483-Civ.); 
United  R.R.  Workers  v.  A.  T.  S  S.  F.  Rij.  (U.S.D.C. 

Ill.-1950),89F.Supp.  666; 
Yownans  v.  Charleston  d  W.  C.  Ry.  Co.  (1935),  175 

S.  Car.  99, 178  S.E.  671 ; 
McGlohn  V.  Gulf  (&  S.  I.  R.R.  (1937),  179  Miss.  396, 

174  So.  250; 
Division  of  Labor  Law  Enforcement,  Dept.  of  Indus- 
trial Relations,  State  of  California  v.  P.E.  Ry.  Co. 

(1952),  Superior  Court  of  California,  Appellate 

Dept.,  L.A.  County,  No.  Civ.  A-7962 ;  22  CCH.  Lab. 

Cases,  Parag.  67,244; 
Crow  V.  Southern  Ry.  Co.  (1942),  m  G.A.  608, 18  S.E. 

2d  690; 
Hornshy  v.  Southern  Ry.  Co.  (1944),  70  Ga.  A.  467, 

28  S.E.  2d  542. 

Appellant  contends  at  page  20  of  liis  brief  that  under 
Oregon  law  appellant  was  not  required  to  exhaust  the  pro- 
cedures provided  in  Article  58  of  the  agreement.  He  asserts 
that  there  is  no  Oregon  decision  on  the  issue  in  question  and 
attempts  to  distinguish  Reck  v.  General  Insurance  Company 
(1933),  141  Ore.  446,  18  P.2d  579  on  the  ground  that  it 
involved  an  enforceable  time  limitation  in  an  insurance  con- 
tract instead  of  a  collective  bargaining  agreement.  He  also 
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asserts  that  tlie  condition  was  one  of  a  different  character 
than  that  in  Article  58,  which  is  assertedly  not  made  a  con- 
dition to  maintaining  a  civil  action  and  in  any  event  is  an 
"arrangement  for  arbitration"  which  was  unenforceable 
under  Oregon  law. 

We  submit  that  the  Oregon  law  specifically  requires  a 
party  seeking  to  recover  upon  a  contract  to  show  that  he  has 
complied  with  the  conditions  required  of  him  to  be  per- 
formed. Thus  contractual  terms  such  as  Article  58,  Section 
(c),  have  been  upheld  restricting  the  time  and  manner  in 
which  one  can  enforce  his  rights  under  the  contract  in  the 
absence  of  any  proof  that  the  provisions  are  arbitrary  and 
unreasonable.  Beck  v.  General  Insurance  Company,  supra; 
Egan  v.  Oakland  Insurance  Company  (1895),  290  Ore.  403, 
42  Pac.  990;  Ausplund  v.  Aetna  Indemnity  Co.  (1905),  47 
Ore.  10,  81  Pac.  577,  82  Pac.  12.  In  the  Ausplund  case  the 
Court  said  in  81  Pac.  577,  at  page  581 : 

"The  parties  to  a  contract  may  sti^Dulate  that  an  action 
for  breach  of  an  agreement  must  be  brought  within  a 
certain  period,  and,  if  such  limitation  is  reasonable,  it 
will  be  upheld." 

On  the  facts  of  this  case  the  provisions  of  Article  58  are  not 
unreasonable,  and  appellant  does  not  contend  otherwise. 
Furthermore,  the  Oregon  law  has  been  thus  interpreted  and 
applied  by  the  United  States  District  Court  in  two  decisions 
to  which  we  have  already  referred.  In  Laurey  v.  Southern 
Pac.  Co.,  (r.S.D.C,  Dist.  of  Ore.,  Civ.  Xo.  6451-Jan.  24, 
1953),  and  Barton  v.  Southern  Pac.  Co.,  (V.S.D.C,  Dist.  of 
Ore.,  Civil  No.  6693-Feb.  9,  1954),  the  Court  granted  sum- 
mary judgments  in  favor  of  the  defendants  on  the  basis  that 
the  plaintiffs  had  failed  to  exhaust  tlie  grievance  procedure 
and  time  limitations  contained  in  the  agreements  between 
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Southern  Pacific  Company  and  its  Railway  Patrolmen  and 
System  Federation  No.  114,  respectively  (R.  38-40). 

Nor  is  there  merit  to  appellant's  suggestion  that  Article 
58  does  not  create  a  condition  to  the  maintenance  of  a  civil 
action,  intimating  that  these  conditions  apply  solely  to  any 
recourse  to  the  National  Railroad  Adjustment  Board.  Arti- 
cle 57  is  entitled  "Discipline-Investigations"  and  its  contents 
refer  to  disciplinary  action,  including  dismissal.  Article  58, 
"Limitation  in  Presenting  Grievances",  provides  a  specific 
detailed  procedure  for  the  presentation  and  handling  of 
grievances  arising  out  of  any  alleged  failure  of  appellee  to 
comply  with  Article  57.  Article  58,  Section  (c).  Item  4, 
states :  ''The  above  time  limitations  embodied  in  Items  2  and 
3  shall  also  apply  to  disciplinary  cases."  (Emphasis  sup- 
plied.) Referring  to  the  undisputed  factual  situation  in 
this  case  (i.e.,  failure  of  appellant  to  advise  the  Super- 
intendent in  writing  of  his  intention  to  appeal  to  higher 
officer  from  the  Superintendent's  declination  of  his  griev- 
ance claim  on  January  12,  1953) :  "//  such  notice  of  appeal 
in  writing  is  not  given  the  Superintendent  within  the 
required  90-day  limit,  the  claim  will  he  deemed  to  have  been 
abandoned."  (Emphasis  supplied.)  These  provisions  un- 
equivocally set  forth  conditions  precedent  to  any  claim  by 
an  employee  that  he  was  improperly  dismissed.  A.L.I. 
Restatement  of  the  Law  of  Contracts,  Sec.  259,  Illus.  1.  The 
question  of  construction  of  all  written  instruments  is  for 
the  court.  Hamilton  v.  Liverpool,  London  <&  Globe  Ins.  Co. 
(1890),  136  U.S.  242,  255;  Hughes  v.  Dundee  Mtg.  Co. 
(1891),  140  U.S.  98,  104;  Insurance  Co.  v.  Glidden  (1931), 
284  U.S.  151,  157;  /X  Wigmore  on  Evidence  (3rd  Ed.)  552, 
parag.  2556;  A.L.I.  Restatement  of  the  Law  of  Contracts, 
Sec.  235(e).  The  District  Court  in  this  case  correctly  con- 
strued the  agreement  according  to  its  expressed  terms  (R. 
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38-40).  The  conditions  set  forth  in  Article  58  are  substan- 
tially the  same  as  those  in  Transcontinental  &  Western  Air 
V.  Koypal  (1953),  3-15  U.S.  653,  where  the  Supreme  Court 
said  at  page  659 : 

"It  included  provisions  that  no  employee  in  respond- 
ent's status  shall  be  discharged — 

'without  a  fair  hearing  before  a  designated  repre- 
sentative of  the  Company  other  than  the  one  bring- 
ing complaint  against  the  employee  *  *  *  At  a  rea- 
sonable time  prior  to  the  hearing,  such  employee  and 
his  duly  authorized  representative  will  be  apprised, 
in  writing,  of  the  precise  charge  and  given  a  reason- 
able opportunity  to  secure  the  presence  of  necessary 
witnesses.  *  *  *  A  written  decision  will  be  issued 
within  five  (5)  work  days  after  the  close  of  such 
hearing.  If  the  decision  is  not  satisfactory,  then 
appeal  may  be  made  in  accordance  with  the  proce- 
dure prescribed  in  Step  3.' 

Step  3  provided  for  an  appeal  to  the  chief  operating 
officer  of  the  company.  Notice  of  intent  to  appeal  must 
he  in  writing  and  made  ivithin  ten  ivorh  days  after  the 
above-mentioned  decision  ivliicli  is  part  of  Step  2.  If  the 
decision  in  Step  3  is  not  satisfactory  to  the  union,  the 
matter  then  may  be  referred  by  the  system  general 
chairman,  acting  for  the  union,  to  the  system  board  of 
adjustment,  or,  by  mutual  agreement,  to  arbitration." 
(Emphasis  supplied.) 

The  conditions  referred  to  above  are  also  like  those  in  the 
cases  involving  collective  bargaining  agreements  which  we 
have  cited  heretofore,  and  particularly  the  Barker  case, 
supra,  in  which  this  Court  said  at  page  919  (214  F.2d  919) : 
"The  conditions  required  to  be  performed  by  appellant 
before  he  could  claim  breach  by  the  other  party  were  not 
fulfilled  *  *  *.  The  exhaustion  of  the  steps  set  out  in  the 
contract  were  a  condition  precedent  to  his  cause  of  action." 
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The  Barker  case  likewise  held  at  page  919  with  regard  to 
such  grievance  procedure :  "It  is  our  view  that  the  filing  of 
a  request  (under  the  contract)  for  a  hearing,  is  intended  to 
be  a  condition  precedent  to  both  procedures  above  referred 
to."  (Application  either  to  the  National  Railroad  Adjust- 
ment Board  or  to  the  courts.)  This  view  is  clearly  in  accord 
with  the  holding  in  the  Koppal  case,  supra.  Finally,  the 
difference  between  the  procedure  relating  to  the  handling  of 
grievance  claims  and  arbitration  is  self-evident.  The  latter 
contemplates  an  agreement  to  submit  a  matter  to  the  judg- 
ment of  a  designated  third  party  or  neutral  for  final  deter- 
mination. 6  Williston,  Contracts  (Rev.  Ed.  1938),  par.  1918. 
Arbitration  has  been  criticized  in  some  states  as  ousting  the 
courts  of  their  jurisdiction  and  restricting  the  parties  from 
enforcing  their  rights  under  the  contract  by  the  usual  legal 
proceedings  in  the  ordinary  tribunals.  See  Rueda  v.  Union 
Pac.  R.  Co.  (1946),  180  Ore.  133,  175  P.2d  778.  The  con- 
tractual grievance  procedure,  in  this  case  is  simply  a  con- 
dition precedent  to  any  recovery  upon  this  contract,  whether 
in  proceedings  which  may  ultimately  be  brought  by  the 
parties  before  the  National  Railroad  Adjustment  Board  or 
in  court.  The  required  procedure  is  in  no  way  similar  to 
arbitration. 

Appellant  cites  certain  decisions  which  are  said  to  hold 
that  a  discharged  railroad  employee  may  sue  for  damages 
for  breach  of  his  employment  contract  without  having 
exhausted  the  grievance  procedures  provided  therein.  We 
have  already  referred  to  the  recent  Supreme  Court  decision 
in  Transcontinental  S  Western  Air  v.  Koppal,  345  U.S.  653 
(1953),  and  Barker  v.  Southern  Pac.  Co.  (1954),  214  F.2d 
918,  which  hold  that  the  administrative  remedies  in  a  rail- 
road collective  bargaining  agreement  nmst  be  exhausted 
before  a  dismissed  employee  may  bring  a  justiciable  claim 
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in  court.  The  Koppal  case  affirmed  the  order  of  the  District 
Court  dismissing  the  complaint,  while  the  Barker  case 
affirmed  a  summary  judgment  in  favor  of  the  carrier- 
appellee  and  indicated  that  the  question  of  exhaustion  of 
administrative  remedies  may  not  be  involved  where  the 
contractual  condition  precedent  is  unequivocally  set  forth. 
The  contract  in  the  Barker  case  provided  in  part,  "*  *  *, 
otherwise  the  right  to  a  hearing  shall  cease  and  the  cause 
for  action  shall  be  deemed  to  have  been  abandoned."  (214 
F.2d  919).  Similarly  the  contract  in  the  case  at  bar  reads, 
"If  such  notice  of  appeal  in  writing  is  not  given  the  Super- 
intendent within  the  required  90-day  limit,  the  claim  will  be 
deemed  to  have  been  abandoned."  (R.  13).  By  way  of  com- 
parison it  is  interesting  to  note  that  the  language  in  the 
agreement  which  the  Supreme  Court  held  to  be  a  mandatory 
administrative  procedure  in  the  Koppal  case,  supra,  reads, 
"If  the  decision  is  not  satisfactory,  then  appeal  may  he 
made  in  accordance  with  the  procedure  prescribed  in  Step 
3."  (Emphasis  supplied.)  (345  U.S.  659)  This  language, 
which  also  appears  in  the  opinion  of  the  Court  of  Appeals 
(199  F.2d  122),  was  interpreted  by  the  court  as  being  condi- 
tional to  the  assertion  of  a  justiciable  claim  in  court.  It  was 
recognized  that  only  after  the  employee  had  complied  with 
these  requirements  could  he  effectively  elect  to  assert  a 
claim  against  the  carrier  for  wrongful  discharge  (i.e.,  claim 
that  he  had  been  discharged  in  violation  or  breach  of  some 
provision  of  the  contract),  either  seeking  the  remedy  of 
reinstatement  and  pay  for  time  lost  before  the  National 
Railroad  Adjustment  Board  or  disavowing  his  employment 
relationship  and  seeking  to  recover  damages  in  court  for 
the  same  alleged  breach  of  contract.  Clearly  the  distinction 
in  available  remedies  does  not  import  a  distinction  in  the 
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creation,  limitation  or  accrual  of  the  right  upon  which  they 
are  based.  Barker  v.  Southern  Pac.  Co.,  supra. 

The  cases  cited  by  appellant  at  pages  32  and  33  of  his 
brief  are  not  applicable  to  the  instant  case.  As  pointed  out 
in  the  Koppal  case,  supra  (345  U.S.  at  page  661),  the  courts 
of  Texas  and  Mississippi  do  not  appear  to  apply  the  doctrine 
of  exhaustion  of  administrative  remedies  which,  as  we  have 
shown  heretofore,  is  the  generally  applied  rule.  Nor  do  the 
decisions  of  those  courts  reach  the  (juestion  of  expressed 
contractual  conditions  which  are  discussed  in  the  Barker 
case,  supra,  and  which  are  present  in  the  instant  case.  Thus 
Dufour  V.  Continental  S outlier n  Lines ,  Inc.  (Miss.  1953),  68 
So.2d  489,  and  Tliompson,  Trustee,  St.  Louis,  Brownsville 
S  Mexico  By.  Co.  v.  Moore  (C.A.  5,  1955),  223  F.2d  91,  are 
not  applicable  here.  The  other  cases  cited  by  appellant  were 
all  decided  prior  to  the  Supreme  Court's  decision  in  the 
Koppal  case  (July  1,  1953).  Condol  v.  B.  &  0.  B.  Co.  (C.A.- 
D.C.,  1952),  199  F.2d  400,  and  Gould  v.  L.  S  0.  B.  Co.,  203 
F.2d  238  (C.A.  5,  1953),  were  decided  solely  on  the  point 
that  each  action  was  barred  by  the  applicable  statute  of 
limitations. 

B.  AppelScnt  has  not  referred  to  any  fac^s  which  would  excuse  him 
from  compliance  v/ith  the  expressed  rsrovisions  of  Article  53. 
Instead,  he  af^rmatively  waived  any  s-jch  coni-entien  by  filing 
his  grievance  cicim  as  provided  in  that  article  before  he  aban- 
doned the  balance  of  the  requirements. 

Under  Article  58,  Section  (c).  Item  3,  appellant  was 
simply  required  to  file  a  written  notice  of  appeal  with 
the  superintendent.  No  reason  is  shown  which  w^ould 
excuse  him  from  filing  such  notice. 

The  same  provisions  of  Article  58,  Section  (c),  of  the 
agreement  here  involved  (which  governs  the  employment  of 
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trainmen  by  appellee  throughout  its  system)  have  been  con- 
strued by  the  courts  as  conditions  precedent  to  the  assertion 
of  any  claim  for  wrongful  discharge  based  upon  the  agree- 
ment. Wallace  v.  Southern  Pac.  Company  and  Willman  v. 
Southern  Pac.  Company,  both  supra.  Aj^pellant  asserts  that 
he  returned  from  his  absence  and  reported  for  work  on  or 
about  December  1,  1952  (R.  32),  and  learned  that  he  had 
been  removed  from  service  (ai^pellant's  brief,  page  8). 
Thereafter,  as  provided  in  Article  58,  Section  (c).  Item  2, 
acting  through  his  union  representative,  on  January  10, 
1953,  he  filed  a  written  grievance  claim  with  Superintendent 
L.  P.  Hopkins  (R.  19,  40,  43).  By  letter  of  January  12, 1953, 
to  appellant's  representative.  Superintendent  Hopkins 
declined  the  said  grievance  claim  (R.  20,  40,  43).  At  no  time 
following  this  declination  by  the  Superintendent  did  appel- 
lant carry  out  the  next  successive  requirement  of  Article  58, 
Section  (c).  Item  3,  that  he  must  advise  the  Superintendent 
in  writing  of  his  intention  to  appeal  to  a  higher  officer.  The 
agreement  states  that  such  failure  shall  result  in  abandon- 
ment of  the  claim  (R.  13). 

The  specific  provision  in  Article  58  which  provides  suc- 
cessive steps  for  handling  of  a  grievance  or  claim  (i.e.,  the 
contention  that  the  agreement  was  improperly  applied  with 
respect  to  the  employee),  including  the  time  limitation  within 
which  aj)peal  to  a  higher  company  officer  must  be  made,  has 
two  important  purposes :  (1)  that  the  higher  companj^  officer 
should  be  given  the  opportunity  to  review  the  matter  and 
correct  any  errors  which  may  have  been  made  at  a  lower 
level;  and  (2)  to  protect  the  parties  to  the  agreement  from 
the  assertion  of  stale  and  vexatious  grievances  and  claims. 

Appellant's  brief,  at  pp.  36,  et  seq.,  makes  the  contention 
that  he  did  not  receive  notice  of  investigation,  which  was 
lield  on  November  18,  1952,  or  of  his  dismissal  within  thirty 
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days  after  Xoveinl)er  24, 1952,  its  effective  date.  This  is  said 
to  constitute  a  breach  of  contract  on  the  part  of  appellee  and 
an  excuse  for  the  failure  of  appellant  to  follow  the  terms  of 
Article  58.  It  is  thus  contended,  on  the  one  hand,  that  appel- 
lee breached  the  contract  by  failure  to  follow  its  terms  in 
notifying,  investigating  and  dismissing  appellant,  but,  on 
the  other  hand,  that  the  agreed  means  of  reviewing  and 
rectifj^ing  such  erroneous  action  is  not  applicable.  Clearly 
such  a  proposition  is  not  consonant  with  a  reasonable  inter- 
pretation of  the  agreement.  It  is  important  to  note  that 
appellant  has  pointed  to  no  fact  of  any  nature  which  would 
excuse  him  from  sunply  writing  a  letter  to  the  Superintend- 
ent or  notifying  him  of  his  intention  to  appeal  if  he  was  in 
fact  dissatisfied  with  the  Superintendent's  action.  Instead, 
apiDellant  admits  that  as  early  as  December  1,  1952,  he 
appeared  at  appellee's  office  at  Roseburg,  Oregon,  and  was 
personally  advised  that  he  had  been  removed  from  service 
(R.  32).  Thereafter,  through  Mr.  M.  S.  Felter,  his  union 
representative  (appellant's  brief,  p.  10),  he  recognized  the 
applicability  of  the  steps  provided  in  Article  58  when  he 
presented  his  alleged  grievance  claim  relating  to  his  dis- 
missal to  Superintendent  L.  P.  Hopkins  within  the  pre- 
scribed 90-day  period  (R.  13, 19).  The  said  letter  of  January 
10,  1953  (R.  19)  was  accepted  by  appellee  as  a  presentation 
of  appellant's  grievance,  as  required  by  Article  58,  Section 
(c)  (R.  -40).  Appellant  cannot  avoid  the  fact  that  he  thereby 
waived  any  excuse  for  not  filing  or  further  handling  his 
alleged  grievance  claim.  The  fact  that  his  claim  was  declined 
by  Superintendent  Hopkins  on  January  12,  1953,  (R.  20) 
does  not,  of  course,  entitle  appellant  to  brand  the  remaining 
steps  of  Article  58  either  as  "excused",  "useless"  or  "futile". 
(Appellant's  brief,  page  42-44).  As  he  himself  says  at  page 
43 :  "The  most  that  can  be  said  for  use  of  the  procedure  is 
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that  it  would  have  given  appellee,  through  its  higher  officials, 
the  opportunity  to  correct  any  mistake  made  by  the  train- 
master." As  we  have  stated  heretofore,  this  is  one  of  the 
important  purposes  of  Article  58  of  the  contract.  At  page 
44  appellant  continues :  "As  it  was,  he  was  entirely  justified 
in  abandoning  further  the  pursuit  of  a  futile  and  useless 
appeal."  It  would  appear  that  without  basis  in  fact  appel- 
lant would  insist  upon  the  benefits  of  the  collective  bargain- 
ing agreement  and  at  the  same  time  disavow  its  obligations. 

Unless  appellant  relies  upon  Mr.  Fetter's  letter  of  Janu- 
ary 10,  1953,  his  claim  would  have  been  barred  in  the  first 
instance  by  reason  of  his  omission  to  comply  with  Article  58. 
It  is  significant  that  Mr.  Fetter's  said  letter  of  January  10, 
1953,  (R.  19-20)  does  not  assert  or  refer  to  any  alleged 
defect  on  the  part  of  appellee  in  either  notifying,  investi- 
gating or  otherwise  handling  the  dismissal  of  appellant.  No 
grievance  was  ever  filed  challenging  the  said  action  as  being 
in  any  way  inconsistent  with  the  provisions  of  Article  57 
until  June  22,  1954,  when  the  instant  complaint  was  filed. 
Clearly  any  such  contention  on  the  part  of  appellant  cannot, 
consistent  with  the  provisions  in  the  agreement  upon  which 
he  relies  or  with  the  doctrine  of  laches,  be  made  more  than 
a  year  and  a  half  following  the  date  of  such  dismissal.  Nor 
can  such  a  contention  be  considered  as  an  excuse  on  behalf 
of  appellant  for  his  complete  failure  to  bring  it  to  the  atten- 
tion of  the  specified  officers  of  appellee  in  accordance  with 
the  administrative  procedure  set  forth  in  Article  58.  The 
agreement  specifically  provides  that  any  such  contention  is 
deemed  to  have  been  abandoned. 

In  most  of  the  cases  which  have  been  cited,  the  claim  of 
alleged  wrongful  dismissal  was  coupled  with  a  claim  that 
the  carrier  had  failed  to  accord  a  proper  hearing  or  investi- 
gation under  the  agreement.  Such  claims  include  "failure 
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to  permit  tlie  employee  to  have  a  representative  of  his  own 
choice"  {Lawrey  v.  8.  P.  Co.,  supra)  and  "failure  to  give 
proper  written  notice  or  to  confront  the  employee  with  the 
evidence  against  him"  ( Wallace  v.  S.  P.  Co.,  and  Poe  v.  S.  P. 
Co.,  both  supra,  Transcontinental  &  Western  Air  v.  Koppal, 
199  F.2d  117,  120-121,  reversed  and  ordered  dismissed  in 
345  U.S.  653,  and  the  case  at  bar).  Recent  cases  which  have 
considered  this  matter  uniformly  hold  that  since  any  right 
to  a  hearing  or  investigation  arises  solely  out  of  the  agree- 
ment (and  not  out  of  statute),  the  existing  contract  controls. 
Butler  V.  TJiompson,  (C.A.  8, 1951),  192  F.2d  831 ;  Broady  v. 
Illinois  Central  R.  Co.  (C.A.  7,  1951),  191  F.2d  73,  76; 
Brooks  V.  Chicago  R.I.  S  P.R.  Co.  (CCA.  8, 1949),  177  F.2d 
385,  391.  The  Court  of  Appeals  in  Butler  v.  Thompson  said, 
at  page  833: 

"The  statute  recognizes  a  distinction  between  pro- 
ceedings on  the  company  level  and  those  before  the 
Adjustment  Board  when  there  is  in  effect  a  collective 
bargaining  contract.  In  investigations,  conferences  or 
hearings  by  or  before  officers  of  the  carrier  an  existing 
legal  contract  controls,  w^hereas  the  procedure  before 
the  Board  is  controlled  by  the  statute.  In  Brooks  v. 
Chicago,  R.I.  &  P.R.  Co.,  8  Cir.,  177  F.2d  385,  391,  this 
court  after  careful  consideration  said:  'The  Railway 
Labor  Act  does  not  empower  the  courts  to  enforce 
against  railroads  any  prescribed  procedure  for  investi- 
gating and  discharging  its  employees,  *  *  *.'  " 

Obviously  appellant,  if  he  is  to  sustain  a  charge  that  the 
notice  of  investigation  or  the  other  investigation  procedure 
was  insufficient  and  constituted  a  breach  of  contract  by 
appellee,  he  must  show  that  he  has  presented  these  ques- 
tions to  his  superiors  as  required  by  Article  58.  Since  he 
admittedly  has  not  done  this,  the  claim  "is  deemed  to  have 
been  abandoned". 
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Appellant  cites  certain  awards  of  the  National  Railroad 
Adjustment  Board  which  are  said  to  hold  that  where  an 
employee  has  been  disciplined  without  proper  investigation 
he  is  relieved  from  compliance  with  the  grievance  procedure. 
No  reference  is  made  to  the  parties,  the  dates  of  the  awards 
or  the  provisions  of  the  contracts  to  which  they  refer.  They 
clearly  antedate  the  court  decisions  which  we  have  cited 
hereinbefore.  In  its  Decision  No.  1499,  dated  March  21, 1955, 
Special  Adjustment  Board  No.  18  (Train  and  Yard  Service 
Panel),  a  board  duly  constituted  under  the  terms  of  the 
Railway  Labor  Act  to  hear  disputes  on  the  property  of 
appellee,  affirmed  the  carrier's  action  in  dismissing  an 
employee  for  being  absent  without  proper  authority.  A 
registered  letter  was  addressed  to  the  claimant  at  his  last 
known  address,  which  was  returned  with  the  notation 
"moved^ — left  no  address."  The  investigation  upon  which 
the  dismissal  was  predicated  was  held  in  the  absence  of  the 
claimant. 

Appellant  also  cites  Neic  Orleans  Public  Belt  R.  Com'n.  v. 
Ward,  195  F.2d  829  (C.A.  5,  1952),  as  holding  that  the  em- 
ployee involved  must  have  been  afforded  an  investigation  in 
facts  allegedly  like  those  involved  here.  To  the  contrary,  the 
Ward  case  held  that  Mrs.  Ward  had  in  fact  appealed  within 
the  30-day  period  specified  in  the  supplemental  agreement 
(page  831) ;  and  that  in  fact  she  had  appealed  to  the  man- 
agement within  the  two-day  period  prescribed  in  Section 
VI,  Rule  1(a),  although  the  latter  section  was  not  applicable 
to  her  status  as  a  laid-off  (rather  than  dismissed)  employee. 
It  is  self-evident  that  the  question  of  exhaustion  of  adminis- 
trative remedies  under  the  contract  was  not  involved, 
although  the  court  expressly  recognizes  that  it  would  have 
been  enforced. 
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In  Barker  v.  Southern  Pac.  Co.,  214  F.2d  918  (C.A.  9, 
1954)  plaintiff  failed  to  ask  for  the  hearing  provided  in 
Section  25(a)  of  the  applicable  agreement,  contending  that 
it  was  not  necessarj^  prior  to  recourse  to  the  courts.  The 
Court  of  Appeals  for  the  Ninth  Circuit  affirmed  the  ruling 
of  Judge  Louis  E.  Goodman  granting  summary  judg- 
ment in  favor  of  defendant.  Appellant  attempts  to  dis- 
tinguish the  Barker  case  by  saying  that  the  agreement 
did  not  require  a  hearing  before  discharge.  While  a  dis- 
charge under  that  agreement  does  occur  before  hearing, 
this  point  does  not  distinguish  the  case  because  under 
Rule  25  of  the  Dining  Car  Cooks  and  Waiters  Agreement  a 
timely  request  for  a  hearing  in  effect  suspends  the  discharge 
and  entitles  the  employee  to  a  review  by  higher  company 
officials.  Appellant's  brief  (at  page  35)  cites  a  portion  of  the 
appellate  court's  opinion  out  of  context.  However,  the  infer- 
ence attempted  to  be  drawn  therefrom  is  not  accurate. 
Reference  to  page  919  of  the  opinion  will  show  that  the 
court  was  considering  the  fact  that  the  contract  was  termi- 
nable for  any  cause  satisfactory  to  appellee.  In  light  of  this, 
the  court  declared  that  the  "failure  to  give  notice  in  ten  days 
did  not  cut  off  or  destroy  any  existing  right  of  action  *  *  *" 
Then  the  court  pointed  out  the  only  possible  limitations  on 
the  right  of  the  company  to  dismiss,  i.e.,  failure  to  give 
notice,  accord  a  hearing  upon  timely  request  or  arbitrary 
disposal  of  Barker's  claim,  any  of  which  would  be  considered 
a  breach  of  contract  on  the  part  of  the  appellee.  In  respect 
to  any  such  breach  of  contract  the  court  said  at  page  919 : 
"The  conditions  required  to  be  performed  by  appellant 
before  he  could  claim  breach  by  the  other  party  were 
not  fulfilled.  (Emphasis  supplied.) 
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"The  exliaustion  of  the  steps  set  out  in  the  contract 
were  a  condition  percedent  to  his  cause  of  action." 

Further  tlie  court  said  at  page  920  that  in  the  contract  in- 
volved "*  *  *  the  request  for  a  hearing  has  been  made  a  con- 
dition percedent  to  the  bringing  of  a  law  suit.  Wallace  v. 
Southern  Pac.  Co.,  106  F.  Supp.  742  *  *  *"  Reference  to  the 
provisions  of  the  agreement  there  under  consideration 
(page  919)  shows  that  the  same  language  was  used  in  that 
contract  as  in  the  case  at  bar.  There  the  contractual  condi- 
tion stated  "otherwise  the  right  to  a  hearing  shall  cease  and 
the  cause  for  action  shall  he  deemed  to  have  been  aban- 
doned". (Emphasis  supplied.)  In  the  case  at  bar  the  condi- 
tion reads:  "If  such  notice  of  appeal  in  writing  is  not  given 
the  Superintendent  within  the  required  90-day  limit,  the 
claim  will  he  deemed  to  have  been  abandoned  *  *  *"  (Empha- 
sis supplied.)  (R.  13) 

As  noted  above,  the  Court  of  Appeals  cited  Wallace  v. 
Southern  Pac.  Co.,  supra,  also  decided  by  Judge  Goodman, 
which  involved  the  identical  Article  58 (c)  of  the  Trainmen's 
Agreement  with  which  we  are  here  concerned.  There  judg- 
ment was  rendered  in  favor  of  defendant  in  a  case  on  all 
fours  with  the  instant  case.  Reference  to  the  complaint  in 
the  Wallace  case  discloses  that  he  alleged  (pages  4  and  5) : 

"VI 

"That  the  aforesaid  discharge  of  plaintiff  by  defend- 
ant was  unjust  and  in  contravention  of  the  aforesaid 
written  contract  of  defendant  and  The  Brotherhood 
of  Railroad  Trainmen  in  that : 

"1.  Plaintiff  did  not  receive  written  notice  of  the 
formal  investigation  by  defendant  as  to  specific  charge, 
time  and  place,  sufficiently  in  advance  to  afford  him  the 
opportunity  to  arrange  representation  and  for  the  at- 
tendance of  desired  witnesses. 
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"2.  Plaintiff  was  not  confronted  with  the  evidence 
against  him  as  required  by  the  contract  of  employment. 

"3.  Plaintiff  was  not  available  for  said  investiga- 
tion on  account  of  sickness  and  injury,  and  that  defend- 
ant had  knowledge  of  said  sickness  and  injury  of 
plaintiff  at  the  time  it  called  said  investigation." 

In  these  respects  the  defendant  was  alleged  to  have  violated 
Article  57  of  the  Trainmen's  Agreement.  It  was  contended 
throughout  the  trial  that  defendant  had  breached  the  con- 
tract and  the  plaintiff  was  excused  from  presenting  a  griev- 
ance as  provided  in  Article  58.  The  Court  said  (106  F.  Supp. 
742,  at  page  75) : 

"Plaintiff  having  failed  to  comply  with  such  provisions 
is  barred  from  asserting  any  such  grievance,  i.e.,  claim 
that  he  was  discharged  in  violation  of  the  terms  of  the 
collective  bargaining  agreement ;  and  any  and  all  rights 
or  claims  which  he  may  have  had  as  a  result  of  such 
dismissal  expired  and  ceased  to  exist  when  he  failed 
to  comply  with  such  provisions.  Plaintiff's  grievance 
was  not  presented  within  the  time  therein  i)rovided." 

Xeither  the  Wallace  nor  Willman  cases,  supra,  can  be  distin- 
guished from  the  instant  case  in  this  rationale  in  the  applica- 
tion and  interpretation  of  this  agreement. 

In  T ran s continental  &  Western  Air  v.  Koppal,  supra,  the 
Supreme  Court,  reversing  the  decision  of  tlie  Court  of 
Appeals  in  199  F.2d  117,  held  that  in  an  action  for  wrongful 
discharge  predicated  upon  a  collective  bargaining  agree- 
ment, the  employee  must  show  compliance  with  the  terms 
of  that  agreement.  The  court  accordingly  held  that  since 
the  law  of  INIissouri  required  an  employee  to  exhaust  the 
administrative  remedies  under  his  employment  contract, 
in  order  to  sustain  his  cause  of  action,  and  it  appeared  that 
he  had  failed  to  do  so,  the  judgment  of  the  District  Court 
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dismissing  his  complaint  must  be  affirmed.  Specifically,  the 

Court  said  (345  U.S.,  p.  662) : 

"*  *  *  Here  respondent  [the  employee]  ^vas  employed 
by  a  carrier  subject  to  *  *  *  the  Railway  Labor  Act, 
and  his  emplo^^nent  contract  contained  many  adminis- 
trative steps  for  his  relief,  all  of  which  were  consistent 
with  that  Act.  Accordingly,  while  he  was  free  to  resort 
to  the  courts  for  relief,  he  was  there  required  by  the 
law  of  Missouri  to  show^  that  he  had  exhausted  the  very 
administrative  procedure  contemplated  by  the  Railway 
Labor  Act.  In  the  instant  case,  he  was  not  able  to  do 
so  and  his  complaint  was  properly  dismissed." 

In  the  Koppal  case,  as  here,  the  employee  claimed  that  he 
was  dismissed  "  'without  a  fair  hearing'  as  expressly  pro- 
vided for  in  the  agreement."  In  the  opinion  of  the  Court  of 
Appeals,  199  F.2d  117,  120-121,  the  following  appears: 

"Evidence  is  contained  in  the  record  from  which  it 
properly  could  be  found  as  a  fact  that  no  other  notice 
was  given  plaintiff  of  the  hearing  except  the  oral  state- 
ment of  the  manager,  after  his  interview  with  the  two 
employees,  fixing  the  second  day  following  for  an  airing 
of  the  matter;  that  the  hearing  was  set  for  the  man- 
ager's office  and  no  intention  was  expressed  to  have  it 
held  by  some  other  officer — another  officer  being  re- 
quired under  the  contract  only  in  relation  to  a  discharge 
proceeding;  that  no  suggestion  was  made  to  plaintiff 
that  his  job  might  be  in  jeopardy  or  that  it  would  be 
advisable  for  him  to  have  any  witnesses  present  who 
could  corroborate  his  story  as  to  his  illness;  that  the 
impression  which  plaintiff  received  from  all  the  circum- 
stances was  simply  that  the  session  was  to  constitute  a 
fuller  airing  of  the  situation,  or,  as  he  termed  it,  'a 
scare  session ;'  that  he  thus  did  not  undertake  to  get  the 
union  or  anyone  else  to  represent  him  or  to  have  wit- 
nesses present  who,  he  claimed,  could  have  substanti- 
ated the  fact  that  he  actuallv  was  ill  and  had  not  lied 
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about  the  reason  for  his  absence;  that,  while  a  repre- 
sentative of  tlie  union  appeared  at  the  hearing,  he  did 
not  attempt  to  confer  with  plaintiff  or  to  advise  him  or 
intercede  for  him  or  to  bring  out  his  years  of  job 
service  and  previous  record  of  satisfactory  relation- 
ship; that  the  union  representative's  only  interest 
throughout  the  course  of  the  hearing  seemed  to  be  in 
the  x^roblem  of  absenteeism  as  it  related  to  union  mem- 
bers— of  which  plaintitf  was  not  one — and  the  union's 
attempt  to  deal  with  it  among  its  members;  and  that 
plaintiff  had  not  realized,  either  before  or  through  the 
hearing,  that  the  matter  of  his  discharge  was  being 
considered  and  thus  was  caught  unawares  when  the 
hearing  officer  announced  at  the  close  of  the  hearing 
that  he  was  persuaded  from  the  evidence  presented  that 
plaintiff  had  been  guilty  of  dishonest  abuse  of  the  sick- 
leave  privileges  and  that  he  felt  that  plaintiff  should 
be  discharged." 

The  Court  of  Appeals  reversed  the  action  of  the  District 
Court  in  dismissing  the  complaint  and  taking  away  from  the 
jury  the  questions  of  the  adequacy  of  the  hearing  and  cor- 
rectness of  the  discharge.  The  Supreme  Court  thereafter 
reversed  the  judgment  of  the  Court  of  Appeals  and  affirmed 
the  action  taken  by  the  District  Court,  saying  at  page  662 
(345  U.S.  662) : 

"Accordingly,  Avhile  he  was  free  to  resort  to  the  courts 
for  relief,  he  was  there  required  by  the  law  of  Missouri 
to  show  that  he  had  exhausted  the  very  administrative 
procedure  contemplated  by  the  Railway  Labor  Act.  In 
the  instant  case,  he  was  not  able  to  do  so  and  his  com- 
plaint was  properly  dismissed." 

C.     Summary  judgment  is  the  proper  method  of  disposing  of  this 
case  where  there  is  no  genuine  issue  ets  to  any  materia!  facts. 

As  shown  herein,  the  stipulated  facts  set  forth  in  the 
Pre-Trial  Order   (R.  4-37)  disclose  that  appellant  filed  a 
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grievance  claim  challenging  his  dismissal  as  being  a  breach 
of  contract  and  thereafter  failed  to  complj^  with  the  succes- 
sive steps  required  of  him  by  the  agreement. 

This  case  is  similar  to  Gifford  v.  Travelers  Protective 
Ass'n.,  153  F.2d  209  (C.A.  9,  1946),  and  Barker  v.  Southern 
Pac.  Company,  214  F.2d  918  (C.A.  9,  1954),  which  affirmed 
summary  judgments  under  Rule  56(c)  of  the  Federal  Rules 
of  Civil  Procedure;  also  the  Buherl,  Laivrey,  Poe,  Barton 
and  Candia  cases,  supra,  all  of  Avhich  were  decided  on  Mo- 
tions for  Summary  Judgment,  and  Transcontinental  S 
Western  Air  v.  Koppal,  345  U.S.  653  (1953),  where  the  court 
affirmed  the  dismissal  of  the  case  for  lack  of  justiciability  in 
facts  parallel  to  those  at  bar. 

CONCLUSION 

Article  58,  Section  (c).  Item  3,  of  the  collective  bargaining 
contract  upon  which  this  action  is  predicated  clearly  places 
a  condition  upon  the  right  of  a  discharged  employee  to  make 
any  further  claim. 

Having  ignored  the  expressed  terms  of  the  agreement, 
appellant  cannot  avoid  the  agreed  consequences  that  any 
further  claim  thereunder  is  abandoned  and  extinguished. 

No  genuine  dispute  exists  as  to  any  fact  material  to  the 
disposition  of  this  case.  The  judgment  should  be  affirmed. 

Respectfully  submitted, 

KoERNER,  Young,  McColloch  &  Dezendorf, 
John  Gordon  Gearin, 
Burton  Mason, 
W.  A.  Gregory, 

Attorneys  for  Appellee. 

Dated  a+  San  Francisco,  Novennber  8,  1955. 
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PRELIMINARY  ANALYSIS 

Appellee's  brief  joins  issue  with  appellant's  brief  on 
three  of  the  specifications  of  error  stated  in  that  brief, 
those  numbered  I,  II  and  III.  Appellee's  proposition  "A" 
is  directed  to  Specification  of  Error  No.  I,  proposition 
"B"  to  No.  II,  and  proposition  "C"  is  apparently  intended 
as  an  answer  to  Specification  of  Error  No.  III.  Actually, 
this  proposition  depends  upon  propositions  "A"  and  "B." 
For  this  reason  no  reply  will  be  made  to  it  separately. 

Throughout  the  brief  the  assumption  is  made  and 
constantly  restated  that  the  collective  bargaining  agree- 
ment under  which  appellant  was  employed  expressly 
required  that  appellant  use  the  procedure  provided  in 


Article  58  (c)  of  the  agreement  before  he  could  main- 
tain this  action  for  damages.  In  making  this  assumption 
appellee  assumes  one  of  the  issues.  While  appellee's 
brief  does  on  pages  15  and  16  address  itself  to  this  issue, 
the  brief  by  and  large  is  framed  on  the  theory  that  this 
premise  of  their  argument  is  conceded. 

REPLY  TO  APPELLEE'S  PROPOSITION   "A" 

Appellee  asserts  that  the  District  Court  did  not  err  in 
holding  appellant's  suit  was  barred  by  reason  of  his 
failure  to  comply  with  Article  58  (c)  of  the  collective 
bargaining  agreement  since  the  unchallenged  facts 
show  that  appellant  failed  to  comply  with  "essential 
conditions  precedent  to  the  assertion  of  the  claim  and 
the  maintenance  of  the  action."  (Brief  for  Appellee,  p.  5 ) . 

We  will  analyze  this  proposition  in  the  order  in 
which  it  is  presented  in  appellee's  brief,  pp.  5-19.  J 

1.  Appellee  first  contends  that  in  the  absence  of  a 
contract  limiting  common  law  rights  a  railroad  employer 
has  the  right  to  terminate  an  employee  at  will  and  this 
right  is  not  changed  by  the  NRLA.  (Br.  Appellee,  p.  7). 

2.  It  is  then  asserted  that  appellant's  rights  are 
measured  by  the  terms  of  the  collective  bargaining 
agreement  and  appellant  is  bound  by  the  agreement. 

We  agree  in  substance  with  both  of  the  above  state- 
ments. Appellant  had  an  individual  contract  of  employ- 


ment  with  appellee  which,  in  effect,  embodied  the  terms 
of  the  collective  bargaining  agreement. 

The  District  Court  made  no  finding  or  conclusion  on 
this  point  so  the  judgment  in  the  lower  court  was  not 
based  on  any  holding  that  appellee  had  the  right  to  dis- 
charge the  appellant  at  wdll.  Rather,  it  seems  to  have 
been  assumed  by  the  court  that  Article  57  (b-k)  did 
limit  the  right  of  discharge  but  that  no  cause  of  action 
existed  because  of  failure  to  comply  with  Article  58. 

3.  Appellee  next  argues  that  the  law  is  well  settled 
in  this  Circuit  that  under  the  circumstances  of  this  case 
appellant  has  no  subsisting  cause  of  action.  Appellee 
cites  the  case  of  Barker  v.  Southern  Pacific  Company^ 
214  F.  (2d)  918  as  a  controlling  decision  which  is  alleg- 
edly unfavorable  to  appellant's  position.  Appellee  also 
cites  Wallace  v.  Southern  Pacific  Company,  106  F.  Supp. 
742  (U.S.  D.C.,  N.  D.  Cal.,  1951),  Buberl  v.  Southern 
Pacific  Company,  94  F.  Supp.  11,  and  five  unreported 
cases,  two  in  the  United  States  District  Court  for  Oregon, 
one  in  the  Northern  District  of  California,  one  in  the 
District  of  Nevada  and  one  in  a  state  trial  court  in  Utah. 

The  law  of  other  states  in  the  Circuit  is  not  control- 
ling. The  law  of  Oregon  governs  the  construction  of  the 
contract  of  employment.  (Br.  Appellant,  p.  19).  Deci- 
sions in  other  jurisdictions,  of  coui'se,  may  be  relevant  in 
attempting  to  arrive  at  a  determination  of  what  the 
Oregon  law  is  or  should  be. 


We  have  discussed  the  Barker  case  in  our  original 
brief.  It  is  discussed  by  appellee  with  quite  different 
results  on  pages  7-8  of  Brief  for  Appellee.  Opposing  coun- 
sel fail  to  note  that  in  the  Barker  case  the  terms  of  the 
contract  were  quite  different.  There  Rule  25  (2)  pro- 
vided what  we  may  call  the  "dismissal  procedure"  and 
permitted  the  employer  to  discharge  the  employee  with- 
out investigation.  The  employee  might  then  make  a 
written  request  for  a  hearing.  Rule  25  (i)  contained 
provisions  for  the  "fui'ther  handling"  of  a  grievance. 
For  convenience  we  call  this  the  "grievance  procedure." 
The  use  of  the  "grievance  procedure"  was  not  directly 
held  to  be  a  condition  to  proceedings  in  court.  The  court, 
after  describing  Rule  25  (i),  stated  that  Rule  25  might 
embrace  both  administrative  procedure  and  possible  re- 
course to  the  courts,  but  that  the  request  for  hearing 
was  intended  to  be  a  condition  to  both  procedures. 

The  case  of  Wallace  v.  Southern  Pacific  Company, 
106  F.  Supp.  642,  also  arose  in  California.  The  decision 
in  the  case  does  not  disclose  what  the  plaintiff's  conten- 
tions were  or  whether  he  urged  upon  the  court  the  con- 
tract interpretation  advanced  by  appellant  here. 

The  comments  made  above  on  the  Wallace  case  also 
apply  to  another  case  arising  under  Calif  ornia  law  which 
is  cited  by  appellee,  Buberl  v.  Southern  Pacific  Co.,  94  F. 
Supp.  11.  Further  in  the  Buberl  case  the  complaint  was 


based  on  the  alleged  breach  by  the  employer  of  Article 
57  (f )  of  the  collective  bargaining  agreement,  namely  a 
provision  for  reinstatement  with  back  pay  where  the 
discharge  is  found  to  be  unjust,  and  not  on  the  failure  to 
accord  plaintiff  a  proper  investigation. 

4.  Appellee  next  cites  a  number  of  cases  which,  it  is 
said,  held  that  causes  of  action  were  barred  because  of 
the  failure  of  plaintiff  to  comply  with  the  expressed 
requirements  of  collective  bargaining  agreements.  (Br. 
Appellee,  p.  18). 

Of  these  cases  two  are  unreported  cases  in  the  United 
States  District  Court  for  the  Northern  District  of  Cali- 
fornia. Of  the  remainder,  only  two  appear  to  be  directly 
relevant  to  the  issues  of  this  case. 

Atlantic  Coast  Line  R.  R.  Co.  v.  Pope,  119  F.  (2d)  39 
(CCA-4;  1941 )  was  an  action  by  a  discharged  employee 
to  enforce  an  award  of  the  NRAB  providing  for  his  rein- 
statement by  the  defendant. 

The  case  has  no  direct  bearing  on  the  present  case. 
It  was  concerned  with  a  dispute  under  the  RLA,  not 
with  a  claim  for  damages  for  breach  of  an  individual 
contract  of  employment.  The  time  limitation  in  the 
Pope  case  was  made  a  condition  of  processing  a  claim 
before  the  adjustment  board  and  directed  to  reinstate- 
ment only. 


Davis  V.  Union  Pacific  RR  Co.,  21  CCH  Labor  Cases, 
Par.  66,834  (U.S.  D.C.,  Neb.:  1952)  is  similar  to  the  case 
of  Barker  v.  Southern  Pacific  Company,  214  F.  (2d)  918 
discussed  on  pages  3-4  herein.  The  same  distinction  exists 
between  the  Davis  case  and  the  instant  case  as  between 
the  Barker  case  and  the  instant  case. 

United  Railroad  Workers  v.  A.T.  &  S.F.  Co.,  89  F. 
Supp.  666  (U.S.  D.C.,  111.  N.D.;  195)  was  an  action  by 
an  employee  and  a  union  against  a  railroad.  Defendant's 
motion  to  dismiss  as  to  the  union  was  granted.  The  claim 
of  the  individual  was  not  affected  and  his  case  was  left 
for  further  proceedings.  This  decision  gives  no  support 
to  appellee's  position. 

The  case  of  Youmans  v.  Charleston  and  W.  C.  Ry. 
Co.,  175  S.  Ca.  99,  178  S.  E.  671  (1935)  held  that  the 
availability  of  a  remedy  for  the  settlement  and  adjust- 
ment of  grievances  through  a  board  under  the  NLRA 
did  not  prevent  an  employee  who  claimed  he  had  not 
been  given  a  fair  and  impartial  hearing  under  an  agree- 
ment, from  bringing  an  action  for  damages  without 
having  exhausted  such  administrative  procedures. 

McGlohn  V.  Gulf  and  S.I.R.R.,  179  Miss.  396,  174  So. 
250  (1937)  was  an  action  by  an  employee  for  damages 
for  a  summary  dismissal  without  formal  investigation. 
It  was  held  that  the  declaration  was  sufficient  even 
though  there  was  no  allegation  in  the  declaration  that 


plaintiff  had  pursued  an  appeal  procedure  provided  for 
in  the  collective  bargaining  agreement. 

This  case  supports  appellant.  Other  Mississippi  cases, 
the  latest  of  which  is  Dufour  v.  Continental  Southern 
Lines,  Inc.,  68  So.  (2d)  489  (1953)  make  it  clear  that 
under  Mississippi  law  the  grievance  procedure  need  not 
be  exhausted  before  a  suit  for  damages  for  wrongful 
discharge  may  be  maintained. 

The  remaining  two  cases  cited  on  page  13  of 
appellee's  brief,  Crow  v.  Southern  Ry.  Co.,  66  Ga.  608, 
18  S.  E.  (2d)  690  (1942)  and  Hornsby  v.  Southern  Ry. 
Co.,  70  Ga.App.  467,  28  S.E.  (2d)  542  (1944)  do  support 
appellee's  proposition.  We  believe,  however,  that  they 
have  been  effectively  overruled  by  the  decision  of  the 
Supreme  Court  of  Georgia  in  Central  Georgia  Railway 
Co.  V.  Culpepper,  209  Ga.  844,  76  S.  E.  (2d)  482  (1953). 

5.  Appellee  next  argues  that  Oregon  law  requires 
that  a  party  seeking  to  recover  on  a  contract  show  that 
he  has  complied  with  conditions  required  of  him  and 
that  contractual  terms  such  as  in  Article  58  (c)  have 
been  upheld  restricting  time  and  manner  in  which 
rights  under  the  contract  can  be  enforced. 

We  do  not  agree  that  contractual  terms  such  as  those 
stated  in  Article  58  (c)  have  in  Oregon  been  held  to 
restrict  the  right  of  a  discharged  employee  to  maintain 
an  action  for  damages. 
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Appellee  relies  on  two  Oregon  cases  in  support  of  the 
above  point.  One  of  these,  Beck  v.  General  Insurance 
Company,  29  Or.  403,  42  P.  990  (1895)  was  discussed  in 
our  original  brief  at  page  20.  The  other,  Ausplund  v. 
Aetna  Indemnity  Company,  47  Or.  10,  81  P.  577,  82  P. 
12  (1905)  is  a  similar  case. 

In  these  cases  the  limitations  were  made  a  condition 
to  civil  proceedings.  In  the  instant  case  Article  58  (c)  is 
not  so  stated  or  related  to  a  civil  action.  Also,  the 
provisions  of  Article  58  do  not  simply  amount  to  a  time 
limitation.  They  comprise,  in  effect,  a  special  procedure 
available  to  an  aggrieved  employee  for  the  correction 
of  a  grievance.  In  the  case  of  a  discharged  employee  the 
correction  contemplated  would  be  restoration  to  employ- 
ment and  the  claim  one  for  reinstatement. 

There  is  no  reported  decision  of  any  Oregon  court 
holding  that  a  discharged  employee  must  exhaust  a 
grievance  procedure  in  a  collective  bargaining  agree- 
ment before  he  can  maintain  an  action  for  damages  for 
breach  of  his  contract  of  employment.  The  two  un- 
reported cases  from  the  United  States  District  Court  for 
Oregon,  cited  by  appellee,  were  based  on  the  Beck  case. 

6.  On  pages  15  and  16  of  the  Brief  for  Appellee 
counsel  argue  as  a  matter  of  construction  that  the  pro- 
visions of  Article  58  are  conditions  precedent  to  a  civil 
action  for  damages.  They  state  that  there  is  no  merit  to 
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appellant's  argument  that  theseprovisionsapply  solely  to 
recourse  to  the  NRAB.  They  then  summarize  portions  of 
Articles  57  and  58  and  conclude  that  they  are  unequivo- 
cal conditions  precedent  to  maintenance  of  a  civil  action. 

To  repeatedly  assume  and  assert  that  these  provisions 
are  such  conditions  doesn't  make  them  so. 

On  page  15,  counsel  for  appellee  have  emphasized 
certain  language  out  of  Article  58,  principally  the  words 
"disciplinary  cases"  and  "claim."  They  would  give  these 
words  a  broad  meaning  to  include  a  claim  for  damages 
and  a  case  for  damages  in  a  civil  court.  This  they  do 
without  regard  to  the  context  in  which  the  words  occur 
and  without  consideration  of  the  meaning  given  these 
words  in  the  field  of  collective  bargaining. 

Counsel  also  assume,  in  their  argument  on  page  15, 
that  Articles  57  and  58  are  completely  integrated  and 
mutually  dependent  clauses.  This  is  patently  incorrect. 
It  appears  from  the  face  of  the  agreement  that  these 
articles,  while  related,  are  independent  articles. 

7.  At  pages  16-18  appellee  claims  that  the  conditions 
of  Article  58  are  substantially  the  same  as  those  in 
T.WA.v.  Koppal,34'5U.S.  653  (1953) -,199  F.  (2d)  122 
(CA-8;  1952),  and  that  the  trial  court's  holding  in  the 
present  case  is  in  accord  with  the  Koppal  case. 

The  opinions  of  the  United  States  Supreme  Court 
and  of  the  Court  of  Appeals  in  this  case  do  not  contain  a 
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verbatim  recital  of  the  relevant  provisions  of  the  collec- 
tive bargaining  agreement.  It  is  not  possible  from  either 
or  both  opinions  to  get  a  complete  description  of  the 
provisions  establishing  the  grievance  procedure  or  to 
evaluate  the  relationship  between  the  "dismissal  pro- 
cedure" and  the  "grievance  procedure."  It  does  appear  | 
that  the  provision  for  appeal  to  the  chief  operating  offi- 
cer of  the  company  and  to  the  System  Adjustment  Board 
were  permissive  and  not  mandatory  in  their  expression. 
The  Supreme  Court  did  not  have  occasion  to  consider 
the  significance  of  the  use  of  permissive  language  or  to 
even  consider  the  construction  to  be  given  the  provisions 
of  the  agreement.  The  court  simpty  applied  what  it 
concieved  to  be  the  law  of  Missouri.  This  conception 
was  based  on  a  decision  of  the  Missouri  Court  of  Appeals 
in  Reed  v.  St.  Louis  Southwestern  R.  Co.,  95  S.W.  (2d) 
887  (Mo.  App.  1936),  from  which  the  Supreme  Court 
quoted  in  footnote  3  of  its  opinion. 

We  submit  the  holding  of  the  Reed  case  is  erroneous 
as  a  matter  of  contract  law  and  would  not  be  followed 
by  Oregon  courts.  It  is  significant  that  there  is  no  deci- 
sion of  the  highest  appellate  court  of  Missouri  which 
adopts  this  view.  All  of  the  reported  decisions  of  the  state 
courts  of  Missouri  are  those  of  lower  appellate  courts. 

None  of  the  Missouri  decisions  note  the  distinction 
between  the  reinstatement  remedy  and  the  damage 
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remedy.  None  consider  the  significance  of  the  use  of 
permissive  language  or  give  consideration  to  the  intention 
of  the  parties  to  the  agreement.  They  adopt  the  rule  that 
where  a  procedure  for  redress  is  provided  under  the 
contract  that  procedure,  as  a  matter  of  law,  must  be 
followed  before  resort  to  a  civil  court. 

8.  Likewise,  on  pages  16-18  of  its  brief.  Appellee 
urges  that  the  case  of  Barker  v.  Southern  Pacific  Com- 
pany, 214  D.  (2d)  919  (CA-9;  1953)  is  authority  for 
appellee's  interpretation  of  the  collective  bargaining 
agreement.  For  the  reasons  advanced  in  pages  22-23  of 
our  original  brief  and  on  page  4  herein,  we  believe 
the  Barker  case  must  be  distinguished. 

We  also  believe  it  significant  that  opposing  counsel 
have  not  cited  any  decision  of  the  Supreme  Court  of 
California  or  of  the  California  Court  of  Appeals  in  this 
type  of  action.  We  have  found  no  decision  of  a  Cali- 
fornia appellate  court  in  this  precise  situation. 

Examination  of  the  cases  cited  by  appellee  under  this 
point  fails  to  disclose  that  one  case  of  those  cited  is  a 
decision  of  the  highest  appellate  court  of  any  state. 

9.  Appellee,  on  page  19,  asserts  that  the  cases  cited 
by  appellant  on  pages  32  and  33  of  his  brief  are  not 
applicable.  It  is  claimed  that  the  cases  of  Dufour  v. 
Continental  Southern  Lines,  Inc.,  219  Miss.  296,  68  So. 
(2d)  489  (1953)  and  Thompson  v.  Moore,  233  F.  (2d) 
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91  (C.A.-5;  1955)  do  not  reach  the  question  of  expressed 
contractual  conditions. 

The  contractual  provisions  in  the  Dufour  case  were 
different  than  those  in  the  present  case,  but  were,  if 
anything,  more  favorable  to  appellee's  contention  that 
the  contract  procedure  must  be  pursued.  Section  3  of 
Article  X  of  the  agreement  contained  pro\dsion  for  a 
dismissal  procedure  similar  to  that  in  the  Barker  case. 
Failure  to  request  a  hearing  was  stated  to  constitute  a 
forfeiture  of  "any"  claim.  The  section  further  provided 
for  "appeals."  The  appeal  procedure  is  not  described  in 
the  opinion  of  the  court  but  it  obviously  was  directly 
related  in  the  agreement  to  the  "dismissal  procedure." 

In  the  case  of  Thompson  v.  Moore,  it  is  true  that 
there  were  no  expressed  contractual  provisions  for  a 
grievance  procedure.  The  defendant  relied  upon  an 
alleged  agreement  built  up  by  custom.  The  Court  of 
Appeals,  however,  recognized  the  Texas  Rule  to  be  that 
exhaustion  of  administrative  remedies  under  the  con- 
tract of  employment  was  not  required  under  Texas  law. 
The  lower  court,  on  the  authority  of  a  decision  of  the 
Texas  Supreme  Court,  had  overruled  the  defendant's 
motion  to  dismiss  based  on  the  ground  of  failure  to 
exhaust  contract  remedies.  This  ruling  was  held  not 
to  be  reversible  error. 

Certiori  was  denied  in  the  Thompson  case  by  the 
United  States  Supreme  Court  on  October  24,  1955. 


13 
REPLY  TO  APPELLEE'S  PROPOSITION   "B" 

This  proposition  consists  of  two  general  contentions: 

1.  That  there  are  no  facts  which  would  excuse 
appellant  from  compliance  with  the  provision  of  Article 
58,  and 

2.  That  the  appellant  waived  the  right  to  contend 
he  was  excused  from  such  compliance  by  filing  a  griev- 
ance as  provided  in  Article  58. 

1.  Appellant  has  not  referred  to  any  facts  which 
would  excuse  him  from  compliance  with  the  provisions 
of  Article  58. 

a.  On  pages  20  to  22  appellee  undertakes  to  state 
various  facts  that  were  stipulated  to  or  contended  for 
by  the  appellant  in  the  Pre-Trial  Order.  We  have  no 
particular  quarrel  with  any  of  this  material  except  the 
assertions  on  page  21  that  Mr.  M.  S.  Felter,  appellant's 
union  representative,  recognized  the  applicability  of  the 
steps  provided  in  Article  58  by  writing  a  letter  dated 
January  10,  1953,  to  the  superintendent  and  that  the 
letter  of  January  10th  was  accepted  by  appellee  as  a 
presentation  of  appellant's  grievance  as  required  by 
Article  58  (c).  There  are  no  facts,  either  stipulated  or 
contended,  from  which  these  conclusions  can  be  fairly 
drawn.  The  only  evidence  in  the  record  relating  to 
these  two  assertions  consists  of  Felter's  letter  of  January 
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10th  and  the  superintendent's  reply  of  January  12, 1953. 
(R.  19-20).  In  his  letter  Felter  requested  favorable  con- 
sideration for  the  reinstatement  of  Peoples  and  gave  a 
short  summary  of  the  circumstances  under  which 
Peoples  was  absent  from  work.  There  was  no  reference 
made  to  Article  58  or  any  portion  of  the  collective 
bargaining  agreement. 

It  is  hardly  reasonable  to  conclude  from  the  language 
of  the  letter  itself  that  the  author  intended  an^-thing 
more  than  an  informal  effort  to  secui'e  reconsideration 
of  appellee's  dismissal  of  Peoples. 

It  is  to  be  noted  that  M.  S.  Felter  was  a  representa- 
tive, not  of  the  BRT  which  had  the  collective  bargaining 
agreement,  but  of  the  United  Raih'oad  Operating  Crafts, 
a  different  labor  organization. 

In  his  letter,  the  supeiintendent.  Mr.  Hopkins,  made 
no  reference  to  Article  58  nor  indicated  that  he  con- 
sidered that  Peoples  had  subnutted  a  grievance  or  claim 

under  Article  58. 

We  believe,  therefore,  that  both  of  these  assertions 
are  unsupported  by  the  facts  properly  before  the  Court. 

b.  In  the  same  connection  appellee  claims  in  its 
brief  on  page  22  that  it  is  significant  that  Mr.  Felter's 
letter  of  January  10th  does  not  assert  or  refer  to  any 
alleged  defect  on  the  part  of  appellee  in  tlie  matter  of 
notice  or  hearing  in  the  handling  of  the  appellant's 
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dismissal.  We  fail  to  see  any  significance  in  this  omis- 
sion. Mr.  Felter  stated  in  his  letter  certain  alleged  facts 
with  which  the  appellee  presumably  was  not  familiar. 
He  probably  considered  it  unnecessary  to  refer  to  facts 
with  which  the  appellee  was  fully  familiar,  namely, 
that  appellant  had  not  received  notice  of  the  hearing  or 
attended  or  been  represented  at  the  hearing. 

c.  Appellee  argues  on  pages  20  and  21  at  various 
points  that  it  is  unreasonable  to  contend  that  the  means 
provided  in  Article  58  for  reviewing  and  rectifying 
erroneous  action  is  not  applicable  to  this  case;  that 
appellant  cannot  insist  upon  the  benefits  of  the  agree- 
ment and  at  the  same  time  disavow  his  obligations;  and 
that  the  appellant  cannot,  a  year  and  a  half  after  his 
dismissal,  make  the  contention  that  compliance  with 
the  agreement  was  excused. 

No  reasons  are  given  in  support  of  these  assertions 
except  in  the  paragraph  on  page  20  of  brief  in  which 
appellee  states  what  it  considers  to  be  the  purposes  of 
Article  58,  namely:  (1)  That  it  gives  a  high  company 
officer  a  chance  to  review  action  and  correct  errors  and 
(2 )  that  it  protects  the  parties  to  the  agreement  from  the 
assertion  of  stale  and  vexatious  claims. 

On  pages  43  and  44  of  our  original  brief  we  pointed 
out  that  in  this  case  the  first  purpose  could  not  have  been 
accomplished  by  use  of  the  grievance  procedure. 
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The  second  purpose  stated  by  the  appellee  for  Article 
58,  that  of  foreclosing  the  presentation  of  stale  and 
vexatious  claims  would  appear  to  have  particular  appli- 
cation to  reinstatement  claims,  involving  as  they  do  the 
continued  relations  of  the  employer,  union  and  em- 
ployees represented  by  the  union.  No  considerations  are 
pointed  out  by  appellee  which  would  make  this  purpose 
relevant  to  a  suit  for  damages  by  an  employee  who 
accepts  his  termination  as  permanent.  On  the  contrary, 
it  would  appear  that  the  exhaustion  of  the  procedure 
would  only  prolong  the  institution  of  a  civil  action  and 
the  final  adjudication  and  settlement  of  the  claim. 

On  pages  22  and  23  of  its  brief  appellee  states  that  in 
most  of  the  cases  which  it  has  cited  the  claim  of  a  wrong- 
ful dismissal  was  coupled  with  a  claim  that  the  carrier 
had  failed  to  accord  a  proper  hearing  or  investigation 
under  the  agreement.  They  referred  to  two  unreported 
cases  and  to  Wallace  v.  Southern  Pac.  Co.,  (U.S.  D.C., 
N.D.  Cal.  S.  D.  1951),  106  F.  Supp.  742  and  T.WA.  v. 
Koppal,  345  U.  S.  653  (1953),  199  F.  (2d)  117  (1952). 

In  the  Wallace  case,  so  far  as  the  reported  decision 
discloses,  no  contention  was  made  by  the  plaintiff  that 
compliance  with  Article  58  was  excused  and  the  brief 
opinion  of  the  court  does  not  consider  this  idea.  More- 
over, there  was  a  conclusion  of  law  made  by  the  court 
that  defendant  had  complied  with  each  and  every  pro- 
vision of  the  agreement  and  particularly  with  Article  57. 


17 

In  the  Koppal  case  it  appears  from  the  opinion  of  the 
Court  of  Appeals  that  plaintiff  had  claimed  that  he  was 
not  given  a  fair  hearing  and  the  court  stated  that  the 
record  contained  evidence  from  which  it  could  have 
been  found  that  this  was  so.  In  holding  that  the  plain- 
tiff was  not  required  to  exhaust  his  remedies  under  the 
contract  the  decision  of  the  Court  of  Appeals  was  based 
not  on  any  finding  that  compliance  with  the  grievance 
procedure  was  excused  but  on  the  conclusion  that  the 
federal  law  governed  and  that  under  federal  law  ex- 
haustion of  such  remedies  was  not  required.  It  was  for 
this  reason  that  the  case  was  reversed  by  the  United 
States  Supreme  Court.  In  the  decision  by  the  United 
States  Supreme  Court  no  consideration  was  given  to  the 
question  of  whether  under  Missouri  law  the  plaintiff 
was  excused  from  pursuing  the  grievance  procedure  of 
the  contract.  The  decision  does  not  disclose  that  any 
such  contention  was  made  by  the  plaintiff  in  the  case 
before  the  Supreme  Court. 

d.  On  page  24  of  its  brief,  appellee  disputes  and 
criticizes  appellant's  citation  of  the  study  made  of 
awards  of  the  National  Railroad  Adjustment  Board,  First 
Division,  by  the  Institute  of  Industrial  Relations  of  the 
University  of  California.  Appellee  states  that  the  awards 
mentioned  in  the  quotation  from  this  study  on  page  40 
of  appellant's  brief  are  old  cases.  Since  there  is  no  public 
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library  in  the  State  of  Oregon  which  receives  the  awards 
of  the  NRAB,  appellant  used  what  appeared  to  be  the 
best  available  recent  study  of  the  decisions  of  the  Board. 
We  believe  the  study  is  authoritative. 

Appellee,  on  page  24,  cites  a  decision  of  a  special 
adjustment  board  upholding  an  investigation  conducted 
in  the  absence  of  the  claimant.  It  appears  from  appellee's 
description  of  this  case  that  a  registered  letter  had  been 
sent  to  claimant  at  his  last  known  address,  which  was 
returned  unclaimed.  Presumably  the  board  found  this  to 
have  been  sufficient  compliance  with  some  provision  of 
the  contract  requiring  such  notice.  Under  the  facts  of 
that  case  the  letter  may  have  been  sufficient  compliance. 
In  the  present  case,  however,  it  appears  that  the  notice 
was  never  sent  to  appellant's  last  known  address  or 
through  the  usual  channels  employed  by  the  appellee  in 
giving  notice  to  its  employees. 

Appellee  also  disputes  appellant's  citation  of  the  case 
of  New  Orleans  Public  Belt  R.  Comm.  v.  Ward,  195  F. 
(2d)  829  (CA-5;  1952).  We  submit  that  analysis  of  this 
case  will  show  that  it  does  support  appellant's  position. 

2.  Appellant  has  waived  his  right  to  contend  that 
he  was  excused  from  compliance  with  Article  58. 

It  is  asserted  by  appellee  on  page  21  that  appellant 
cannot  avoid  the  fact  that  he  waived  such  excuse  by 
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virtue  of  the  letter  of  M.  S.  Felter  to  the  superintendent 
dated  January  10,  1953. 

No  reasons  are  given  or  cases  cited  in  support  of  this 
proposition.  We  have  already  noted  above  that  the 
record  does  not  support  this  conclusion,  which  appellee's 
counsel  have  urged,  that  Felter' s  letter  was  intended  as 
the  submission  of  a  grievance  or  that  it  was  accepted 
as  such,  supra,  pages  13-14.  We  are  unable  to  understand 
how  such  a  submission,  even  if  it  had  been  made,  would 
have  worked  a  waiver  of  any  kind.  There  is  nothing  to 
indicate  that  the  appellee  changed  its  position  as  a  result 
of  Felter's  letter  or  that  it  was  prejudiced  in  any  way. 

In  making  this  contention  counsel  are  apparently 
trying  to  say  that  by  writing  this  letter  the  appellant 
made  an  election  to  proceed  through  the  grievance  pro- 
cedure of  the  NRAB  rather  than  a  proceeding  in  a  civil 
action.  It  is  true  that  the  two  remedies  are  mutually 
exclusive  and  it  has  been  held  that  where  an  employee 
has  successfully  sought  reinstatement  through  the 
NRAB  he  is  barred  from  bringing  an  independent  action 
for  damages.  However,  the  filing  of  a  grievance  prelim- 
inary to  the  NRAB  procedure  does  not  constitute  an 
election. 

Keelv.  III.  Terminal  R.R.  Co.,  346  111.  App.  169,  104 
N.  E.  (2d)  659  (111.;  1952). 
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The  appellee  in  its  statement  of  contentions  in  the 
Pre-Trial  Order  did  not  advance  this  proposition  as  one 
of  its  contentions  in  the  case. 


Respectfully  submitted, 

WILLIAM  A.  BABCOCK, 

BABCOCK,  RUSSELL  &  McGEORGE, 
Attorneys  for  Appellant 
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In  the  United  States  District  Court  for  the  District 

of  Oregon 

Civil  No.  7558 

GEORGE  PEOPLES,  Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  corpora- 
tion, Defendant. 

MOTION 

Defendant  respectfully  moves  the  court  (pur- 
suant to  the  provisions  of  Rule  56  of  the  Federal 
Rules  of  Civil  Procedure)  for  judgment  in  its  favor 
and  against  the  plaintiff  on  the  ground  and  for  the 
reason  that  there  is  no  genuine  issue  as  to  any  ma- 
terial fact  and  that  the  defendant  is  entitled  to 
a  judgment  as  a  matter  of  law. 

This  motion  is  based  upon  the  pretrial  order, 
heretofore  executed  and  approved  by  the  parties, 
the  depositions  and  the  collective  bargaining  agree- 
ment between  the  defendant  and  the  Brotherhood 
of  Railroad  Trainmen. 

Respectfully  submitted, 

/s/  KOERNER,  YOUNG,  McCOLLOCH 

&  DEZENDORF, 
/s/  JOHN  GORDON  GEARIN, 

Attorneys  for  Defendant 

Acknowledgment  of  Service  attached. 
[Endorsed] :    Filed  March  7,  1955. 
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[Title  of  District  Court  and  Cause.] 

PRETRIAL  ORDER 

The  above  entitled  cause  came  on  regularly  for 
pretrial  conference  before  the  undersigned  judge 
of  the  above  entitled  court  on  the  7th  day  of  March, 
1955.  Plaintiff  appeared  in  person  and  by  William 
A.  Babcock,  his  attorney.  Defendant  appeared  by 
John  Gordon  Gearin,  of  its  attorneys,  and  by  W. 
A.  Gregory,  of  coimsel.  The  following  proceedings 
were  had: 

Facts  Agreed  Upon 

I. 

Plaintiff  is  a  citizen,  resident  and  inhabitant  of 
the  State  of  Oregon.  Defendant  is  a  Delaware  cor- 
poration duly  authorized  to  do  business  in  the  State 
of  Oregon. 

II. 

The  action  is  one  of  a  civil  nature  and  the  amount 
in  controversy,  exclusive  of  interest  and  costs,  ex- 
ceeds the  sum  of  $3,000.00. 

III. 

At  all  times  material  herein,  defendant  was  en- 
gaged in  the  business  of  a  common  carrier  by  rail 
in  interstate  commerce  and  was  engaged  in  such 
business  in  the  State  of  Oregon.  Defendant  and 
some  of  its  employees,  including  plaintiff,  were  sub- 
ject to  the  terms  and  provisions  of  the  National 
Railway  Labor  Act. 
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IV. 

On  December  16,  1939,  defendant  entered  into  a 
written  collective  bargaining  agreement  with  the 
Brotherhood  of  Railroad  Trainmen  as  the  duly  des- 
ignated collective  bargaining  representative  of  cer- 
tain of  its  employees,  in  the  class  or  craft  of  train- 
men, including  employees  in  the  position  of  brake- 
men.  This  agreement,  entitled  Schedule  of  Pay  and 
Regulations  for  Trainmen,  as  amended  from  time 
to  time,  was  in  full  force  and  effect  at  all  times 
material  herein.  The  collective  bargaining  agree- 
ment referred  to  above  contained  the  following  pro- 
visions : 

"Article  47.  Seniority  Rights.  Section  (a).  Yard 
employees  will  have  no  rights  in  train  service,  and 
vice  versa,  but  if  temporarily  so  assigned  shall  not 
lose  their  rights  therein  within  sixty  (60)  days. 

"Note:  The  above  not  to  apply  to  trainmen  used 
in  yard  service,  who,  account  slack  business,  are 
unable  to  work  50 7o  of  the  time  as  trainmen.  Local 
Chairman  and  Local  Officials  shall  determine  per- 
centage by  checking  back  for  a  period  of  fifteen 
(15)   days. 

"Note:  See  Interpretation  Agreement  of  April 
2,  1942,  TRN  1-299— Appendix  "B". 

"Section  (b).  Freight  trainmen  in  service  June 
1st,  1926,  will  be  given  rights  as  passenger  train- 
men in  the  order  in  which  they  rank  as  freight 
trainmen,  but  will  follow  and  be  junior  to  passenger 
brakemen  in  service  June  1st,  1926. 

"Section  (c).  Passenger  trainmen  in  service  June 
1st,  1926,  who  are  not  over  forty-five  (45)  years  of 
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age,  will  be  given  rights  as  freight  trainmen  in  the 
order  in  which  they  rank  as  passenger  trainmen, 
but  will  follow  and  be  junior  to  freight  trainmen 
in  service  June  1st,  1926. 

"Section  (d).  All  trainmen  entering  service  on 
and  after  June  1st,  1926,  will  qualify  and  hold 
rights  in  both  passenger  and  freight  service. 

"Section  (e).  A  passenger  trainman  acquiring 
rights  as  freight  trainman  under  Section  (c),  will 
not  be  promoted  to  conductor  until  he  has  had  at 
least  two  years'  experience  as  freight  trainman  on 
railroad  or  railroads  operated  under  American  Rail- 
way Association  Rules,  and  at  least  six  (6)  months 
of  such  experience  shall  be  immediately  prior  to 
date  of  promotion  and  on  division  on  which  pro- 
moted. Time  such  trainmen  are  regularly  assigned 
to  assigned  passenger  service  and/or  regularly  as- 
signed to  exclusive  passenger  trainmen's  extra  lists 
will  be  excluded  in  figuring  their  experience  in 
freight  service  for  promotion. 

"Section  (f).  Universal  rights  of  trainmen  in 
steam  service  on  Western  District- Western  Div- 
ision, with  trainmen  in  service  on  the  Electric  Lines 
of  the  Western  District-Western  Division,  and  vice 
versa,  also  promotion  of  gatemen  in  Western  Dis- 
trict-Western Division  Electric  service  to  positions 
of  trainmen  in  both  electric  and  steam  service,  will 
be  governed  by  supplementary  agreements  which 
were  in  effect  at  the  time  this  Agreement  is  ex- 
ecuted, and  thereafter  subject  to  such  changes,  re- 
visions or  amendments,  as  may  hereinafter  be  mu- 
tually agreed  to  by  the  parties  to  this  Agreement. 
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"Seniority  rights  of  trainmen  of  the  former 
N.C.O.  Railroad  will  be  governed  by  supplementary 
agreements  which  were  in  effect  at  the  time  this 
Agreement  is  executed,  and  thereafter  subject  to 
such  changes,  revisions  or  amendments,  as  may 
hereinafter  be  mutually  agreed  to  by  the  parties  to 
this  Agreement. 

"Section  (g).  On  divisions  where  there  is  suf- 
ficient passenger  work  to  warrant  assignment  of 
trainmen  to  extra  passenger  service,  it  will  be  done, 
and  these  trainmen  will  provide  themselves  with 
uniforms.  Local  Committee,  B.  of  R.  T.,  and  Local 
Officials  will  arrange  to  keep  the  number  of  brake- 
men  on  assigned  extra  lists  reduced  so  that  train- 
men assigned  thereto  will  earn  approximately  a 
regular  passenger  trainman's  monthly  salary. 

"Note:  See  Memorandum  of  Agreement  of  Au- 
gust 31,  1950,  TRN  1-663— Appendix  "B." 

"Section  (h).  At  points  where  exclusive  passen- 
ger lists  are  not  maintained  a  sufficient  number  of 
extra  trainmen  will  be  required  to  provide  them- 
selves with  uniforms  and  such  men  will  have  pref- 
erence in  filling  passenger  vacancies. 

"In  case  extra  trainmen  decline  to  provide  them- 
selves with  uniforms  to  properly  take  care  of  the 
extra  passenger  work  the  Company  is  privileged  to 
hire  men  to  man  the  service. 

"Section  (i).  Trainmen  with  uniforms  may  be 
called  for  passenger  service  in  the  order  of  their 
seniority  in  j^reference  to  senior  trainmen  without 
uniforms.  This  not  to  conflict  with  the  provisions 
of  Article  16. 
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"Section  (j).  Trainmen  who  have  not  sufficient 
seniority  to  enable  them  to  work  with  any  degree 
of  regularity  on  the  division  or  seniority  district 
where  they  hold  seniority,  may  accept  temporary 
transfer  to  another  division  or  seniority  district 
where  additional  men  are  required.  Trainmen  so 
transferred  will  be  furnished  necessary  transporta- 
tion for  themselves  and  will  deadhead  to  and  from 
the  point  to  which  transferred  on  their  own  time. 

"Trainmen  temporarily  transferred  will  take 
seniority  rank  on  the  district  to  which  transferred 
as  of  date  of  first  service,  and  shall  retain  such 
rank  mitil  released  as  a  result  of  either  the  train- 
man's own  request,  or  being  recalled  to  home  div- 
ision, or  reduction  in  force.  Should  a  trainman  de- 
sire to  make  a  permanent  transfer  to  the  division 
or  seniority  district  to  which  temporarily  trans- 
ferred, and  same  is  approved  by  Superintendents 
involved,  seniority  rank  on  the  division  or  seniority 
district  to  which  transferred  will  be  as  of  12 :01  a.m. 
of  date  transfer  is  apjjroved. 

"Superintendents  will  furnish  Local  Chairmen, 
BRT,  names  of  men  borrowed  from  another  div- 
ision, or  seniority  district,  showing  seniority  date 
of  such  men  on  the  division  or  seniority  district  to 
which  transferred. 

"Should  additional  trainmen  be  hired  on  a  div- 
ision or  seniority  district  during  period  borrowed 
men  of  another  division  or  seniority  district  are 
working  on  said  division  or  seniority  district,  such 
borrowed  men  will  rank  ahead  and  be  senior  to  men 
so  hired ;  however,  when  the  working  list  is  reduced, 
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the  borrowed  men  will  be  first  reduced  in  reverse 
seniority  order.  Superintendents  will  furnish  Local 
Chairmen,  BRT,  names  and  date  such  men  are  re- 
moved from  the  seniority  list. 

"Trainmen  voluntarily  leaving  the  service  of  the 
Company  lose  all  rights  and  if  they  again  enter  the 
service  must  take  their  place  as  new  men. 

"Section  (k).  Superintendents  will  prepare  sen- 
iority lists  of  all  trainmen  under  them,  and  have  it 
open  for  inspection  when  requested.  The  list  to  be 
revised  semi-annually,  and  each  Chairman  of  Local 
Committee  of  B.  of  R.  T.  will  be  furnished  a  copy. 

"Note:  See  letters  of  October  29,  1941,  and  No- 
vember 7,  1941,  TEN  154-269— Appendix  "B." 

"Section  (1).  Trainmen  in  service  on  former 
N.C.O.,  on  September  1st,  1929,  will  be  given  sen- 
iority rights  as  trainmen  on  West  end  of  Salt  Lake 
Division  in  the  seniority  order  in  which  they  rank 
on  the  former  N.C.O.  and  will  follow  and  be  junior 
to  trainmen  on  the  seniority  list  of  the  West  end 
of  the  Salt  Lake  Division,  as  of  July  1st,  1937. 

"Article  57.  Discipline — Investigations.  Section 
(a).  When  a  trainman  believes  he  has  been  vm- 
justly  treated,  he  shall  have  the  right  to  present 
liis  case  in  writing,  or  through  his  Local  Commit- 
tee, to  the  Superintendent,  with  such  evidence  as  he 
m.ay  have  to  offer.  It  will  be  the  duty  of  the  Super- 
intendent to  investigate  the  matter  and  render  his 
decision  in  writing,  without  unnecessary  delay. 
Should  such  decision  be  unsatisfactory  it  may  on 
written  notice  to  the  Superintendent,  be  appealed 
to  General  Manager  or  his  delegated  representative. 


10  George  Peoples  vs. 

General  Chairman  of  the  Brotherhood  of  Railroad 
Trainmen  will  be  furnished  copy  of  decision  ren- 
dered on  appeal. 

"Section  (b).  No  employe  covered  by  this  agree- 
ment will  be  disciplined  or  discharged  without  a 
fair  and  impartial  formal  investigation  before  a 
proper  officer  of  the  Company.  At  such  investiga- 
tion he  will  be  entitled  to  be  represented  by  the 
Local  Chairman  of  his  Organization,  or  by  an  em- 
ploye of  his  choosing  in  the  same  grade  of  service 
on  the  employe's  seniority  district.  Nothing  herein 
restricts  suspension  in  proper  cases  pending  inves- 
tigation, which  shall  be  prompt,  ordinarily  within 
^\e  (5)  days. 

"Section  (c).  When  a  formal  investigation  is  to 
be  held  the  employe  shall  be  given  written  notice 
as  to  the  specific  charge,  time  and  place,  sufficiently 
in  advance  to  afford  him  the  opportunity  to  arrange 
representation  and  for  the  attendance  of  any  de- 
sired witnesses.  A  telegram  will  be  considered  writ- 
ten notice.  The  Company  will  require  the  presence 
of  all  employes  whose  testimony  may  be  necessary 
to  develop  all  of  the  essential  facts.  In  fixing  time 
at  which  investigation  will  be  held  due  considera- 
tion will  be  given  to  the  need  of  rest  by  employees. 

"Section  (d).  Interrogations  will  be  made  by  the 
presiding  officer  of  the  Company  who  is  holding 
the  investigation.  After  he  has  completed  the  direct 
examination,  other  Company  officers  present  may 
interrogate  the  witness.  The  accused  and/or  his  rep- 
resentative shall  be  confronted  with  all  of  the  evi- 
dence, may  hear  the  testimony  of  all  witnesses  and 
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shall  be  privileged  to  question  any  or  all  who  may 
so  testify.  Each  witness  may,  after  testifying,  re- 
main present  until  the  investigation  is  concluded. 
All  questions  and  answers  that  constitute  a  part  of 
the  investigation  shall  be  included  in  the  transcript, 
also  should  the  employe  or  his  representative  make 
verbal  protest  in  regard  to  any  question  that  he 
may  consider  unfair  or  ambiguous,  such  protest  will 
be  included  in  the  record. 

"Section  (e).  Any  disciplinary  actiou  taken  by 
the  company  shall  be  based  upon  the  evidence  ad- 
duced at  the  investigation,  and  employe  or  his  rep- 
resentative notified  of  decision  without  undue  de- 
lay; not  exceeding  thirty  (30)  days. 

"Section  (f).  Where  discharge  (or  suspension)  is 
found  to  have  l)een  unjust,  the  employe  shall  be  re- 
turned to  service  and  paid  for  wage  loss. 

"Section  (g).  Should  one  or  more  employees  in- 
volved not  be  available  account  sickness  or  injury, 
the  investigation  will  be  conducted  with  those  who 
are  available,  and  decision  rendered  as  provided 
for  in  this  Article.  When  the  physical  condition 
of  those  sick  or  injured  will  permit,  investigation 
will  be  reconvened;  those  previously  attending  will 
be  notified  and  will  attend  and  participate  should 
they,  or  either  party  to  the  investigation,  desire 
their  presence. 

"Section  (h).  Trainmen  taken  from  their  runs 
for  investigation  if  found  innocent,  or  if  required 
only  as  witnesses,  shall  be  paid  for  all  time  lost,  and 
when  called  as  witnesses  or  for  depositions  and 
stenographic  statements  and  lose  no  time,  shall  be 
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compensated  at  one-eighth  of  the  daily  rate  of  last 
service  performed  from  time  required  to  report 
until  time  released,  with  a  minimmn  of  one  (1) 
hour. 

"Note:  See  Interpretation  Agreement  of  May  10, 
1948,  TRN  1-553— Appendix  "B." 

"Section  (i).  When  employees  make  written  or 
typewritten  statements  at  the  request  of  the  Super- 
intendent, or  his  representative,  if  such  statements 
do  not  include  questions  asked  by  the  Superintend- 
ent, or  his  representative,  and  answers  made  by  the 
employe,  it  will  not  constitute  an  investigation 
under  this  Article,  but  if  such  statements  do  include 
questions  and  answers  as  herein  described,  it  mil 
constitute  an  investigation  and  be  subject  to  the 
provisions  of  this  Article. 

"It  will  not  be  permissible  for  clerks  to  conduct 
investigations;  however,  clerks  may  interview  em- 
ployes and  take  their  statements  in  connection  with 
irregularities  which  may  or  may  not  later  require 
an  investigation.  Interviews  and  statements  taken 
by  Police  Department  will  be  confined  to  matters 
coming  within  the  authority  of  Company  Police 
Department. 

"Section  (j).  Trainmen  will  not  be  required  to 
sign  waiver  of  investigation. 

"Section  (k).  Should  Chairman  of  Local  Com- 
mittee request  a  transcript  of  the  testimony  in  any 
investigation  that  has  been  made,  it  will  be  fur- 
nished ;  Local  Chairman  will  also  be  furnished  copy 
of  any  additional  statements  or  evidence  which  may 
be  used  against  the  accused  in  assessing  discipline. 
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"Article  58.  Limitation  in  Presenting  Grievances. 
Section  (a).  The  General  Committee  of  the 
Brotherhood  of  Railroad  Trainmen  will  represent 
all  trainmen  in  the  making  of  contracts,  rates,  rules, 
working  agreement,  and  interpretations  thereof. 

"Section  (b).  The  right  of  any  employe  desiring 
representation  in  the  handling  of  his  grievances  or 
complaints  by  the  Brotherhood  of  Railroad  Train- 
men under  the  recognized  interpretation  of  the 
Agreement  involved  is  conceded. 

"Section  (c).  Item  1:  Any  claun  of  trainman  not 
submitted  in  writing  within  90  days  of  the  date  of 
the  occurrence  on  which  claim  is  based  will  be 
deemed  to  have  been  abandoned. 

"Item  2:  When  time  claims  made  \\4thin  90  days 
of  the  date  of  occurrence  are  declined,  the  employe 
affected,  or  his  authorized  representative,  shall  have 
90  days  from  the  date  of  notice  declining  claim  to 
present  a  written  grievance  covering  the  claim  to 
the  Superintendent.  If  grievance  is  not  filed  within 
such  90-day  limit  the  claim  will  be  deemed  to  have 
been  abandoned. 

"Item  3:  If  grievance  is  filed  within  the  90-day 
limit,  as  j^rovided  in  Item  2,  and  the  claim  is  again 
declined,  the  employe,  or  his  representative,  shall 
have  90  days  from  the  date  of  the  latest  decision 
of  the  Superintendent  to  advise  the  Sux^erintendent 
in  writing  of  intention  to  appeal  to  higher  officer. 
If  such  notice  of  appeal  in  writing  is  not  given  the 
Superintendent  within  the  required  90-day  limit, 
the  claim  mil  be  deemed  to  have  been  abandoned. 
General  Chairman  of  the  Brotherhood  of  Railroad 
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Trainmen  will  be  furnished  copy  of  decision  ren- 
dered on  appeal. 

"Item  4 :  The  above  time  limitations  embodied  in 
Items  2  and  3  shall  also  apply  to  disciplinary  cases. 

"Item  5:  Time  claims  and  disciplinary  cases 
which  have  been  denied  by  the  Superintendent  shall 
be  submitted  to  the  highest  general  officer  of  the 
carrier  designated  to  handle  such  claims  and  cases 
and  discussed  in  conference  with  said  officer  within 
one  (1)  year  from  the  date  of  one  of  the  following 
conditions,  whichever  is  the  latest: 

(a)  Superintendent's  last  letter  denying  the  claim 
or  case; 

(b)  Date  of  Local  Chairman's  letter  notifying  Su- 
perintendent of  his  intention  to  appeal  the 
claim  or  case; 

(e)  Date  of  Superintendent's  letter  submitting  pro- 
posed Joint  Statement  of  Facts; 
subject  to  extension  by  mutual  agreement.  If  not 
handled  as  herein  i)rescribed,  such  claim  or  case 
will  be  deemed  to  have  been  abandoned. 

"Item  6:  The  following  provisions  of  Section 
4(c),  Item  2,  of  the  Agreement  made  at  Chicago, 
Illinois,  December  12,  1947,  reading: 

'Decision  by  the  highest  officer  designated  by 
the  carrier  to  handle  claims  shall  be  final  and 
binding  unless  within  one  year  from  the  date  of 
said  officer's  decision  such  claim  is  disposed  of 
on  the  property  or  proceedings  for  the  final 
disposition  of  the  claim  are  instituted  by  the 
employe  or  his  duly  authorized  representative 
and  such  officer  is  so  notified.  It  is  understood, 
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however,  that  the  parties  may  by  agreement  in 
any  particular  case  extend  the  one  year  period 
herein  referred  to.' 
is  interpreted  to  mean  that  the  decision  by  the  high- 
est officer  designated  by  the  carrier  to  handle  time 
claims  shall  be  final  and  binding  unless  within  one 
(1)  year  from  the  date  of  said  officer's  decision 
(made  subsequent  to  discussion  of  the  case  in  con- 
ference as  provided  in  Item  5)  proceedings  for  final 
disposition  of  the  claim  are  instituted  by  the  em- 
ploye or  his  duly  authorized  representative  and 
such  officer  is  so  notified,  subject  to  extension  by 
mutual  agreement. 

"Item  7:  Unless  an  overpayment  to  a  trainman 
for  services  rendered  as  a  trainman  is  deducted  by 
the  Company  within  a  period  of  90  days  after  the 
date  of  the  pay  roll  containing  such  overpayment, 
no  deduction  account  such  overpayment  will  there- 
after be  made,  except  when  such  overpayment  re- 
sults  from   clerical  or  accounting  errors. 

(Revised  effective  November  1,  1949) 
"Section  (d).     Trainmen  who  are  dismissed  may 
be  re-employed  at  any  time;  but  will  not  be  re- 
instated unless  case  is  pending  in  accordance  with 
provisions  of  Section  (c)  of  this  Article." 

V. 

On  July  21,  1947,  plaintiff  was  hired  in  the  State 
of  Oregon  by  defendant  as  brakeman  and  remained 
in  its  employ  in  this  position  in  Oregon  until  No- 
vember 24,  1952.  During  this  time,  plaintiff  was 
employed  within  the  craft  or  class  covered  by  the 


16  George  Peoples  vs. 

above  described  collective  bargaining  agreement  and 
subject  to  the  terms  and  provisions  thereof. 

VI. 
On  or  about  August  29,  1952,  plainti:^  was  work- 
ins:  as  a  brakeman  from  the  extra  board  in  Rose- 
burg,  Oregon.  He  had  no  regular  assignment  and 
worked  on  call  by  the  defendant  when  and  if  work 
was  available.  During  the  year  1952  he  had  earned 
each  month  the  following  amounts : 
1952 

Jan.  1/P NT 

2/P 246.96 

Feb.  1/P 229.71 

2/P 44.09 

Mar.  1/P 230.48 

2/P 131.50 

April  1/P 303.13 

2/P 236.08 

May  1/P 302.16 

2/P 220.13 

June  1/P 105.16 

2/P 245.87 

July  1/P 254.36 

2/P 76.19 

Aug.  1/P 280.03 

2/P 114.36 

Sept.  1/P 12.59 

2/P NT 

Oct.  1/P 210.74 

2/P NT 

Nov.  1/P NT 

2/P NT 
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Plaintiff  was  absent  from  work  from  August  29, 
1952,  until  the  date  of  his  termination. 

VII. 

At  that  time,  plaintiff  resided  at  Ashland,  Ore- 
gon. 

VIII. 

On  November  5,  1952,  defendant  directed  a  let- 
ter hy  United  States  registered  mail,  addressed  to 
plaintiff  at  Neil  Creek  Road,  Ashland,  Oregon. 
This  letter  was  returned  unclaimed  to  defendant  on 
November  .  .  .  . ,  1952.  This  letter  read  as  follows : 

'*Mr.  George  D.  Peoples  (Brakeman),  Neil  Creek 
Road,  Ashland,  Oregon.  Our  records  show  that  you 
have  been  absent  from  work  since  August  29th, 
1952,  without  proper  authority.  If  this  is  a  fact 
your  absence  is  in  violation  of  Rule  810  and  unless 
it  is  due  to  good  and  proper  reason,  it  is  sufficient 
cause  for  the  termination  of  your  employment  with 
this  Company. 

"You  are,  therefore,  notified  to  appear  for  in- 
vestigation at  the  Trainmaster's  Office,  Roseburg, 
Oregon,  at  10:00  a.m.,  Tuesday,  November  18th, 
1952,  to  cover  your  above-mentioned  unauthorized 
absence. 

"You  are  entitled  to  representation  in  accordance 
with  the  Trainmen's  Agreement  and  to  bring  to  the 
investigation  such  witnesses  as  you  may  desire. 
/s/  T.  W.  Bernard,  Trainmaster." 

IX. 

A  formal  investigation  of  charges  against  plain- 
tiff was  held  at  Roseburg,  Oregon,  before  Mr.  T. 
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W.  Bernard,  trainmaster,  on  November  18,  1952.  A 
transcript  of  the  investigation  was  made,  which  ac- 
curately sets  forth  the  proceedings  had.  Following 
such  investigation,  Mr.  Bernard  recommended  that 
plaintiff's  employment  be  terminated  for  violation 
of  Rule  810  of  defendant's  General  Rules  and 
Regulations. 

X. 
On  November  24,  1952,  L.  P.  Hopkins,  Superin- 
tendent of  the  Portland  Division,  concurred  with 
Mr.  Bernard's  reconmiendation  and  effectively  di- 
rected that  plaintiff's  service  be  terminated  as  of 
that  date  for  violating  Rule  810. 

XI. 

On  or  about  that  date  a  letter  was  directed  to 
plaintiff  by  defendant  by  United  States  mail,  regis- 
tered, addressed  to  plaintiff  at  Neil  Creek  Road, 
Ashland,  Oregon.  This  letter  on  the  11th  day  of 
December,  1952,  was  returned  to  defendant  un- 
claimed and  read  as  follows : 

"Mr.  G.  D.  Peoples  (Brakeman),  Neil  Creek 
Road,  Ashland,  Oregon.  Evidence  adduced  at  formal 
investigation  conducted  Roseburg  November  18, 
1952,  at  which  neither  you  nor  your  representative 
was  present,  established  your  responsibility  for  con- 
tinued absence  from  duty  without  proper  authority 
since  August  29,  1952. 

"Your  actions  constitute  violation  Rule  810, 
Rules  and  Regulations  of  Transportation  Depart- 
ment. 

"For   reason   stated,   your   employe   relationsliip 


Southern  Pacific  Company  19 

with  Southern  Pacific  Company  is  hereby  termin- 
ated. 

/s/  L.  P.  Hopkins" 

XII. 

Plaintiff  was  absent  from  work  from  August  29, 
1952,  until  his  services  were  terminated  on  Novem- 
ber 24,  1952.  Plaintiff  was  not  sick  on  August  29, 
1952  and  does  not  claim  that  he  was  unable  to  re- 

port  to  work  because  of  his  own  sickness. 
***** 

The  following  facts  are  admitted  in  addition  to 

the  above.  However,  as  to  each  of  them,  plaintiff 

contends  that  they  are  not  material  or  relevant  to 

any  issue  in  the  case  and  should  not  be  considered 

by  the  court  or  jury  in  any  proceedings  in  the  case. 
***** 

XIII. 

On  January  10,  1952,  M.  S.  Felter,  Secretary 
Local  113,  United  Railroad  Operating  Crafts  wrote 
a  letter  to  Mr.  L.  P.  Hopkins,  Superintendent, 
which  said  letter  was  received  by  the  office  of  Mr. 
Hopkins  at  Portland,  Oregon  on  January  12,  1953, 
said  letter  being  in  words  as  follows: 

"Mr.  L.  P.  Hopkins,  Supt.,  Union  Station,  Port- 
land, Oregon.  Dear  Sir:  On  behalf  of  brakeman 
George  Peoples  I  would  like  to  hereby  ask  for  your 
favorable  consideration  of  his  reinstatement  with 
seniority  unimpaired. 

"The  facts  of  the  case  are  as  follows:  On  about 
August  30,  1952  Brakeman  Peoples  was  called  to 
Nebraska  by  the  serious  illness  of  his  father.  He 
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laid  off  "account  serious  illness  in  the  family."  On 
his  arrival  at  his  father's  home  he  found  his  con- 
dition critical  and  he  was  not  expected  to  recover. 
He  remained  in  this  condition  for  some  time  and 
Brakeman  Peoples  complying  with  his  father's 
pleas  remained  with  him.  As  soon  as  his  father's 
condition  improved  he  returned  to  Oregon  and 
found  he  had  been  removed  from  service. 

"Mr.  Peoples  would  like  at  this  tune  to  be  per- 
mitted to  return  to  service  and  be  reinstated. 

"There  were  several  vouchers  issued  to  Mr. 
Peoples  which  have  been  returned  to  Portland.  He 
would  like  to  have  them  sent  to  him  at  Ashland 
as  soon  as  possible.  Sincerely  (signed)  M.  S.  Felter, 
Secretary  Local  113." 

And  enclosed  w^ritten  authorization  executed  by 
plaintiff,  a  copy  of  which  has  been  marked  Exhibit 
. .  . ,  authorizing  the  United  Railroad  Operating 
Crafts  to  represent  the  plaintiff.  On  January  12, 
1953,  Mr.  L.  P.  Hopkins  wrote  Mr.  M.  S.  Felter  as 
follows : 

"Mr.  M.  S.  Felter,  321  Alta,  Ashland,  Oregon. 
Dear  Sir:  Your  letter  January  10th  requesting  re- 
instatement of  Brakeman  George  Peoples,  dismissed 
November  24,  1952  account  violation  Rule  810. 

"Regret  there  is  nothing  that  can  be  done  to- 
wards giving  favorable  consideration  to  permit  Mr. 
Peoples  to  return  to  service  of  Southern  Pacific 
Company.  Yours  truly,  (signed)  L.  P.  Hopkins." 

XIV. 

On  March  9,  1953,  Mr.  M.  S.  Felter  wrote  Mr. 
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L.  P.  Hopkins,  said  letter  being  received  March  12, 
1953,  as  follows: 

"Mr.  L.  P.  Hopkins,  Superintendent,  Southern 
Pacific  Railroad,  Union  Station,  Portland,  Oregon. 
Dear  Sir:  At  your  earliest  convenience  I  would 
like  to  confer  wdth  you  regarding  the  possible  re- 
instatement of  George  Peoples.  Will  you  kindly 
advise  me  when  I  may  see  you  in  regards  to  this 
matter *?  Thank  you.  Sincerely,  (signed)  Marion  S. 
Felter." 

XV. 

On  March  13,  Mr.  L.  P.  Hopkins  wrote  Mr.  M.  S. 
Felter  as  follows: 

"Mr.  M.  S.  Felter,  321  Alta,  Ashland,  Oregon. 
Dear  Sir:  Your  letter  March  9th  relative  George 
Peoples. 

"I  will  be  in  my  office  1:00  p.m.,  Monday,  March 
16tli  and  can  see  you  at  that  time.  Yours  truly, 
(signed)  L.  P.  Hopkins." 

XVI. 

On  March  16,  1953,  Mr.  L.  P.  Hopkins  wrote  Mr. 
Felter  as  follows: 

"Mr.  M.  S.  Felter,  321  Alta,  Ashland,  Oregon. 
Dear  Sir:  Again  referring  your  letter  March  9th 
relative  George  Peoples. 

"Under  date  March  13th,  I  wrote  you  as  follows: 
'Your    letter    March    9th    relative    George 
Peoples. 

'I  will  be  in  my  office   1:00  p.m.,   Monday, 
March  16th  and  can  see  you  at  that  time.' 

"Inasmuch  as  you  did  not  show  up  for  this  ap- 
pointment and  have  heard  nothing  from  you  ex- 
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plaining  necessity  for  postponement,  am  taking  it 
for  granted  it  is  not  your  desire  to  discuss  the  mat- 
ter and  am  therefore  closing  my  file.  Yours  truly, 
(signed)  L.  P.  Hopkins." 

XVII. 

On  March  19,  1953,  Mr.  Felter  wrote  Mr.  Hop- 
kins, which  letter  was  received  March  23,  1953  as 
follows : 

"Mr.  L.  P.  Hopkins,  Superintendent,  Room  251 
Union  Station,  Portland  9,  Oregon.  Dear  Sir :  Your 
letter  of  March  13th  evidently  did  not  arrive  in 
Ashland  in  time  to  be  delivered  on  Saturday.  It  was 
delivered  to  my  home  Monday  afternoon,  March 
16th.  I  did  not  get  it  until  late  Monday  evening  so 
it  was  not  possible  to  keep  the  appointment  at  1 
p.m.  Monday. 

"I  wish  to  thank  you  for  your  consideration  in 
trying  to  arrange  an  appointment,  however,  I  find 
there  is  some  more  information  which  must  be 
available  before  we  could  discuss  the  matter  further. 
Tf  this  should  appear  advisable  I  will  again  con- 
tact you  for  an  appointment.  Yours  truly  (signed) 
Marion  S.  Felter." 

XVIII. 

On  August  29,  1953,  plaintiff  wrote  Mr.  L.  P. 
Hopkins  a  letter  received  September  1,  1953,  as 
follows: 

"Mr.  L.  P.  Hoj^kins.  Dear  Sir.  I  wonder  if  it  is 
possible  for  mo  to  get  reinstated  as  Brakeman  on 
the  Port.  Div.  If  so,  I  surely  would  be  grateful  to 
you  for  this  deed.  How  ever  if  you  don't  see  your 
way  clear  to  reinstate  me  would  you  please  send 
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me  a  service  letter  on  your  R.R.  Sincerely,  (signed) 
G.  D.  Peoples,  Gen.  Del.  Ashland,  Ore." 

XIX. 

On  September  1,  1953,  Mr.  L.  P.  Hopkins  wrote 
plaintiff  as  follows: 

"Mr.  G.  D.  Peoples,  General  Delivery,  Ashland, 
Oregon.  Dear  Sir:  Your  letter  August  29th  regard- 
ing possibility  of  being  returned  to  Southern  Pa- 
cific service. 

"Regret  there  is  nothing  we  can  do  for  you  in 
this  regard.  Yours  truly,  (signed)  L.  P.  Hopkins." 

XX. 

On  September  3,  1953,  Mr.  L.  P.  Hopkins  sent 
plaintiff  Certificate  of  Service  No.  51398. 

XXI. 

On  November  25,  1953,  Mr.  M.  S.  Felter  wrote 
to  Mr.  J.  J.  Sullivan,  Manager  of  Personnel  of 
Southern  Pacific  Company  as  follows.  A  copy  of 
this  letter  was  received  by  Mr.  L.  P.  Hopkins. 

XXII. 

On  January  6,  1954,  Mr.  E.  D.  Moody  of  South- 
ern Pacific  Company  wrote  to  Mr.  M.  S.  Pelter  as 
follows : 

"Mr.  M.  S.  Felter,  321  Alta,  Ashland,  Oregon. 
Dear  Sir :  Your  letter  of  November  25,  1953,  to  Mr. 
J.  J.  Sullivan,  Manager  of  Personnel,  concerning 
the  case  of  former  Brakeman  George  D.  Peoples, 
Portland  Division,  has  been  referred  to  me  for  re- 
ply, since  I  have  been  designated  by  the  company 
as  the  highest  general  officer,  pursuant  to  the  pro- 
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visions  of  the  Railway  Labor  Act,  for  the  handling 
of  all  discix)linary  matters  on  appeal. 

"In  reviewing  the  file,  it  was  observed  that  no 
appeal  was  ever  taken  from  the  superintendent's 
last  decision  within  ninety  days  from  the  date  upon 
which  it  was  rendered  to  you;  hence,  according  to 
the  clear  terms  of  Article  58  of  the  current  Train- 
men's Agreement,  the  claim  is  deemed  to  have  been 
abandoned,  and  j^our  request  that  Peoples  be  re- 
instated and  allowed  compensation  for  time  lost  is 
not  now  iDroperly  before  me  for  consideration. 
Yours  very  truly,  (signed)  E.  D.  Moody." 

XXIII. 

Prior  to  August  29,  1952,  defendant  had  issued 
its  General  Rules  and  Regulations  for  employees 
which  were  binding  upon  plaintiff  and  had  from 
time  to  time  issued  certain  Special  Notices  to  em- 
p]o3^ees. 

XXIV. 

Rule  810  of  the  General  Rules  and  Regulations 
provided  as  follows: 

"Employes  must  not  engage  in  other  business 
without  permission  of  the  proper  officer.  They  must 
not  al)sent  themselves  from  their  employment  with- 
out proper  authority.  They  must  report  for  duty 
at  the  prescribed  time  and  place,  remain  at  their 
post  of  duty,  and  devote  themselves  exclusively  to 
their  duties  during  their  tour  of  duty. 

"An  employe  subject  to  call  for  duty  must  not 
absent  himself  from  his  usual  calling  place  without 
notice  to  those  required  to  call  him." 
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Plaintiff  had  knowledge  of  this  regulation. 

XXV. 

On  December  10,  1951,  defendant  had  issued  Spe- 
cial Notice  No.  279,  which  provided  as  follows: 

"Train,  engine  and  yard  service  employes  may 
not  be  absent  for  more  than  seven  calendar  days  at 
one  time  without  securing  authority  from  Super- 
visor (Trainmaster,  Road  Foreman  of  Engines  or 
General  Yardmaster) . 

"Crew  Dispatchers  and  others  handling  crew 
l)oards  are  not  authorized  to  grant  leaves  for  more 
than  seven  calendar  days. 

"In  case  of  illness  which  may  incapacitate  an 
employe  for  more  than  seven  days,  it  is  necessary 
that  proper  advice  l)e  given  to  Supervisor,  advice  to 
include  name  of  doctor  attending,  and  written  per- 
mission must  be  secured  to  cover  leave. 

"Leaves  of  absence  should  be  anticipated  as  much 
as   jjossible   so   they   may    be    handled   in   orderly 


manner." 


XXVI. 

On  August  29,  1952,  plaintiff  caused  a  telegram 

to  be  sent  from  defendant's  Ashland  station  to  the 

crew  dispatcher  at  the  extra  board  in  Roseburg, 

Oregon,  reading  as  follows: 
***** 

XXVII. 

At  no  time  did  plaintiff  secure  authority  from 
a  Trainmaster,  Road  Foreman  of  Engines  or  Gen- 
eral Yardmaster  of  defendant  to  be  absent  from 
work  and  at  no  time  did  he  procure  written  leave 
of  absence. 
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Contentions  of  the  Parties 

Plaintiff's  Contentions 
I. 
Plaintiff's  contract  of  employment  with  defend- 
ant included  the  terms  and  conditions  in  the  col- 
lective bargaining  agreement  between  the  defend- 
ant and  the  Brotherhood  of  Railroad  Trainmen. 
Under  the  terms  of  this  agreement  plaintiff  had 
seniority  rights  as  a  brakeman  in  the  Portland 
Division  dating  from  July  21,  1947,  which  entitled 
him  to  work  as  a  brakeman  in  that  division  to  the 
extent  that  work  was  available  and  in  order  of 
seniority  until  he  voluntarily  quit  or  his  services 
were  validly  terminated.  Under  the  terms  of  his 
agreement  he  could  not  be  discharged  except  in  ac- 
cordance with  Article  57,  subparagraphs  (b),  (c), 
(d)  and  (e)  of  the  collective  bargaining  agreement 
and  specifically  could  not  be  discharged  without  a 
fair  and  impartial  formal  investigation  after  writ- 
ten notice  to  the  j)laintiff  of  the  specific  charge  and 
the  time  and  place  of  the  investigation. 

II. 

Plaintiif  was  discharged  on  November  24,  1952, 
without  written  or  any  notice  to  him  of  the  charge 
and  of  the  time  and  place  of  the  investigation,  and 
plaintiff  had  no  knowledge  of  the  charge  or  of  the 
investigation.  Plaintiff  was  never  given  a  copy  of 
the  decision.  He  received  no  official  notice  of  the 
decision  until  January  12,  1953.  This  action  on  the 
part  of  the  defendant  was  a  breach  of  its  contract 
of  employment  with  plaintiff  and  also  a  breach  of 
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such  a  character  that  it  excused  any  further  per- 
formance of  the  contract  of  employment  on  the 
part  of  plaintiff. 

III. 

Plaintiff  has  fully  performed  all  terms  and  con- 
ditions of  his  contract  of  employment  on  his  part 
to  be  performed. 

IV. 

Article  57,  subparagraph  (a)  of  the  collective 
bargaining  agreement  by  its  terms  provides  for  a 
voluntary  procedure  on  the  part  of  the  employees 
and  does  not  require  that  an  employe  who  is  dis- 
charged use  such  a  procedure.  If  it  should  be  held 
that  it  was  necessary  imder  the  facts  and  circum- 
stances of  the  present  case  for  plaintiff  to  use  such 
procedure  before  filing  an  independent  action  for 
damages  for  breach  of  his  contract  of  emplojTiient 
then  plaintiff  contends  he  has  fully  complied  with 
this  procedure. 

V. 

Article  58  of  the  collective  bargaining  agreement 
is  to  be  construed  with  Article  57,  subparagraph 
(a)  of  the  agreement  and  by  its  terms  provides  for 
a  voluntary  procedure  and  does  not  require  an  em- 
ploye who  has  been  discharged  to  use  such  pro- 
cedure in  order  to  maintain  an  action  for  damaores. 


"»' 


VI. 

Because  of  the  nature  of  the  breach  of  the  con- 
tract by  the  defendant  the  plaintiff  was  excused 
from  using  any  of  the  grievance  procedures  pro- 
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vided  for  in  the  agreement  even  if  such  procedures 
are  foimd  to  be  mandatory  in  their  terms  and  ap- 
plicable to  plaintiff's  case. 

VII. 

The  grievance  procedures  in  Article  58  of  the 
agreement  contemplate  proceedings  before  the  Na- 
tional Railroad  Adjustment  Board  and  are  prelim- 
inary to  such  procedures  only  and  not  preliminary 
to  or  prerequisites  for  an  independent  action  for 
damages  for  breach  of  the  contract  of  employment. 

VIII. 

It  would  have  been  futile  for  the  plaintiff  to  have 
used  or  exhausted  the  contractual  procedures  and 
he  is  therefore  excused  from  using  them  even  if 
these  procedures  were  otherwise  required  of  him. 

IX. 

The  plaintiff  under  applicable  law  as  a  result  of 
his  discharge  by  the  defendant  had  the  election  of 
treating  his  contract  as  terminated  and  his  dis- 
charge as  a  breach  thereof,  or  of  treating  his  dis- 
charge as  void  and  seeking  enforcement  of  the 
contract  through  the  grievance  procedures  of  the 
collective  bargaining  agreement  and  the  adminis- 
trative procediu'es  of  the  National  Railroad  Ad- 
justment Board.  Plaintiff  elects  to  treat  his  dis- 
charge as  an  effective  breach  of  the  contract  and 
seeks  his  remedy  in  damages  against  the  defendant. 

X. 

The  action  which  has  been  taken  by  the  plain- 
tiff and  on  his  behalf  does  not  amount  to  an  elec- 
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tion  on  the  part  of  the  plaintiff  to  resort  to  the 
administrative  procedures  of  the  National  Railroad 
Adjustment  Board  which  precludes  his  recovery  of 
damages  in  an  independent  action. 

XI. 

Plaintiff  has  been  damaged  by  the  defendant's 
breach  of  his  contract  of  employment  in  that  he 
otherwise  would  have  been  entitled  to  and  would, 
probably  have  continued  in  the  service  of  the  de- 
fendant until  he  had  reached  retirement  age.  The 
amount  of  plaintiff's  damage  consists  of  the  amount 
of  earnings  he  has  lost  to  date  less  the  amount  he 
did  earn  or  could  have  earned  by  use  of  reasonable 
diligence,  and  the  present  value  of  the  amount  he 
probably  would  have  earned  as  an  employe  of  the 
defendant  from  this  date  until  age  65,  less  the 
amount  he  probably  wall  earn  until  that  age  or 
probably  can  earn  by  use  of  reasonable  diligence. 
Plaintiff  w^aives  his  claim  for  damages  due  to  the 
loss  of  retirement  benefits.  The  amount  of  plain- 
tiff's damage  for  past  w^age  losses  consists  of  $ 

The  amount  of  damages  for  his  future  wage  losses 
consists  of  $ The  burden  of  proof  is  on  de- 
fendant to  establish  any  reduction  of  damages  by 
w^ay  of  mitigation. 

XII. 

The  defendant  is  not  in  any  way  excused  from  its 
failure  to  give  plaintiff  notice  of  the  charges 
against  him  and  the  time  and  place  of  its  investiga- 
tion and  affording  him  a  fair  and  impartial  inves- 
tigation.  Defendant   had   knowledge   of   plaintiff's 
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true  address  at  the  time  by  virtue  of  the  knowledge 
of  its  agent  at  Ashland,  to  whom  the  plaintiff,  by 
rule  of  the  defendant  and  customary  and  accepted 
practice  of  the  defendant,  was  instructed  to  report 
his  address.  Defendant  did  not  make  a  reasonable 
effort  to  give  such  notice  to  the  plaintiff  and  did 
not  send  the  notice  in  the  customary  and  accepted 
way,  namely  to  the  agent  or  chief  clerk  of  plaintiff's 
home  terminal,  Ashland,  Oregon,  for  delivery  to 
plaintiff.  It  did  not  send  it  to  plaintiff's  last  known 
post  office  address  in  Ashland,  namely,  P.  O.  Box 
321.  Defendant  did  not  attempt  to  learn  of  plain- 
tiff's address  or  whereabouts  from  the  persons  who 
would  normally  have  been  expected  to  know  such 
address,  namely,  the  agent  and  chief  clerk  at  the 
defendant's  station  in  Ashland,  Oregon,  and  plain- 
tiff''s  neighbors  and  landlord  at  Ashland,  Oregon. 

XIII. 

The  present  action  does  not  involve  the  issue  of 
whether  defendant  had  cause  to  discharge  the  plain- 
tiff or  whether  plaintiff  could  have  been  justly  dis- 
charged had  the  defendant  complied  with  the  pro- 
visions of  plaintiff's  contract  of  employment  in  ef- 
fecting such  discharge. 

If  it  is  held  that  the  merits  of  the  discharge  are 
involved  in  the  present  case  then  plaintiff  would 
make  the  following  additional  contentions  with  re- 
spect to  such  subject. 

XIV. 

It  was  customary  and  accepted  practice  in  the 
Portland  Division  of  the  defendant's  operations  for 
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employes  to  lay  off  work  for  personal  reasons  for 
indefinite  periods  without  securing  any  written 
leave  of  absence  after  seven  days'  absence. 

XV. 

It  was  also  customary  and  accepted  practice  for 
employes  who  wished  to  lay  off  for  personal  reasons 
to  notify  the  defendant  that  they  were  "laying  off 
sick"  and  in  such  cases  they  were  not  expected  or 
required  to  return  until  they  were  requested  to  do 
so.  Such  request  to  return  to  work  was  customarily 
and  by  practice  given  to  the  employe  through  the 
agent  of  the  defendant  who  was  in  charge  of  opera- 
tions in  the  employe's  home  terminal  which,  in  this 
case,  would  have  been  the  agent  at  Ashland,  Ore- 
gon. 

XVI. 

On  or  before  September  10,  1952,  plaintiff  noti- 
fied defendant's  station  agent  at  Ashland,  Oregon, 
that  his  post  office  address  would  be  c/o  E.  B. 
Peoples,  Avoca,  Nebraska  for  an  indefinite  period 
and  to  mail  his  check  to  him  at  that  address. 

XVII. 

The  agent  at  Ashland,  Oregon,  at  all  times  from 
on  or  before  September  10,  1952,  knew  the  plain- 
tiff's address  and  could  have  got  word  to  him  to 
return  to  work. 

XVIII. 

On  August  28,  1952,  plaintiff  learned  that  his 
father  was  critically  ill  at  Avoca,  Nebraska.  He  was 
requested  by  a  member  of  the  family  to  come  to 
Nebraska  to  see  his  father.  He  thereupon  notified 
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the  person  in  charge  at  the  Roseburg  extra  board, 
namely,  the  crew  dispatcher,  of  these  facts  and  was 
told  he  could  have  leave  for  this  purpose  on  giving 
notice  to  that  office.  He  gave  such  notice  by  tele- 
gram on  August  29.  Thereafter,  plaintiff  did  not 
receive  any  notice  to  return  to  work.  He  was  re- 
quired to  be  absent  because  of  his  father's  illness 
until  on  or  about  December  1,  1952,  at  which  time 
he  reported  for  work  at  Roseburg.  He  did  not  en- 
gage in  any  other  business  or  occupation  during 
this  period.  He  had  authority  from  defendant  to  be 
absent  during  this  period. 

XIX. 

Other  employees  in  the  past  had  been  absent  for 
similar  reasons  for  indefinite  periods  without  being 
suspended  from  service  and  without  disciplinary 
actions  being  taken  against  them. 

XX. 

Plaintiff  had  no  knowledge  of  Special  Notice  Xo. 
279  and  the  provisions  of  said  notice  were  not  com- 
plied with  or  folloAved  in  the  operations.  Plaintiff 
contends  that  he  was  given  indefinite  leave  of  ab- 
sence by  the  crew  dispatcher  in  Roseburg  and  this 
was  binding  on  defendant  and  was  not  required  to 
return  to  work  until  requested  to  do  so  as  long  as 
the  cause  for  his  leave  reasonably  continued. 

XXI. 

Alleged  violation  of  Special  Notice  No.  279,  and 
alleged  financial  difficulties  of  plaintiff  were  not 
given  hj  defendant  as  a  reason  for  plaintiff's  dis- 
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Plaintiff  Lad  knowledge  of  this  regulation. 

charge  or  contained  in  the  charges  against  him  and 
did  not  constitute  a  valid  basis  for  discharge  or  ac- 
tually serve  as  such.  Defendant  is  estopped  and 
barred  from  urging  them  as  such  in  the  present 
action. 

XXII. 
Plaintiff's  discharge  was  without  good  cause  and 
was  unjust. 


***** 


Defendant  denies  each  and  all  of  the  foregoing 
contentions  on  the  part  of  plaintiff. 

Defendant's  Contentions 
I. 
Defendant  contends  that  plaintiff  was  employed 
by  Southern  Pacific  Company  under  a  contract  of 
employment  terminable  at  will  by  either  party. 
Plaintiff  denies  the  foregoing. 

II. 

Defendant  contends  that  the  contract  between 
defendant  and  its  employee  represented  by  the 
Brotherhood  of  Railroad  Trainmen  did  not  alter  or 
terminate  the  common  law  right  of  defendant  to 
hire  or  to  discharge  or  to  terminate  plaintiff's  serv- 
ices at  will. 

Plaintiff  denies  the  foregoing. 

III. 

Defendant  contends  that  if  said  contract  did  limit 
the  defendant's  common  law  right  to  discharge  or 
to  terminate  plaintiff's  services  at  will  and  require 
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that  discharge  be  for  good  cause,  then  and  in  that 
event  defendant  had  good  cause  for  discharging 
plaintiff  for  violation  of  General  Rule  and  Regula- 
tion No.  810,  for  failure  to  comply  with  Special 
Notice  No.  279  and  for  long  continued  absences 
from  work. 

Plaintiff  denies  the  foregoing. 

lY. 

Defendant  contends  that  plaintiff  was  absent 
from  work  for  more  than  seven  calendar  days  at 
one  time  without  securing  authority  as  provided  in 
Special  Notice  No.  279  from  a  supervisor;  i.e., 
trainmaster,  road  foreman  of  engines  or  general 
yardmaster. 

Plaintiff  denies  the  foregoing. 

V. 

Defendant  contends  that  defendant  made  every 
reasonable  effort  to  locate  plaintiff  and  to  give  him 
notice  of  the  investigation  held  on  November  18, 
1952  was  compliance  with  the  collective  bargaining 
agreement. 

Plaintiff  denies  the  foregoing. 

VI. 

Defendant  contends  that  plaintiff  has  neither  fol- 
lowed the  appeal  procedure  nor  complied  with  the 
time  limitation  set  forth  in  the  contract  between 
defendant  and  its  employees  represented  by  the 
Brotherhood  of  Railroad  Trainmen,  that  the  proce- 
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diires  set  forth  are  exclusive  and  plaintiff  may  not 
assert  his  rights,  if  any,  under  said  contract  in  this 
proceeding. 

Plaintiff  denies  the  foregoing. 

VII. 

Plaintiff  voluntarily  absented  himself  from  his 
employment  without  proper  authority,  notwith- 
standing the  express  requirement  of  Special  Notice 
No.  279  and  General  Rule  and  Regulation  No.  810 
and  instead  of  being  sick  was  then  in  good  health 
from  August  29,  1952  until  after  November  24, 
1952. 

Plaintiff  denies  the  foregoing. 

YIII. 

Defendant  contends  that  plaintiff  is  wholly 
barred  and  estopped  by  his  delay  and  failure  to 
comply  with  the  grievance  procedure  as  set  forth  in 
Article  58  of  the  collective  bargaining  contract  be- 
tween defendant  and  the  Brotherhood  of  Railroad 
Trainmen  to  seniority  rights  accruing  to  him  under 
said  contract  or  to  damages  for  alleged  breach  of 
said  contract  by  defendant. 

Plaintiff'  denies  the  foregoing. 

IX. 

Plaintiff  in  permitting  his  financial  distress  and 
difficulties  to  be  brought  to  the  attention  of  the  de- 
fendant was  guilty  of  violating  General  Rule  and 
Regulation  No.  810. 

Plaintiff  denies  the  foregoing. 
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X. 

Plaintiff  has  not  minimized  his  damages  by  at- 
tempting to  seek  other  employment. 
Plaintiff  denies  the  foregoing. 

XI. 

Plaintiff  may  not  assert  the  instant  claim  against 
defendant  when  he  has  not  complied  with  Article 
54  of  the  agreement. 

Plaintiff  denies  the  foregoing. 

XII. 

Neither  the  court  nor  a  jury  can  substitute  its 
judgment  for  that  of  company  officers  exercised  in 
good  faith  as  to  the  measure  of  discipline  to  be 
assessed  against  a  railroad  employee  for  infraction 
of  its  rule. 

Plaintiff  denies  the  foregoing. 

Physical  Exhibits 

Certain  physical  exhibits  have  been  identified  and 
received  as  pretrial  exhibits,  the  parties  agreeing, 
with  the  approval  of  the  court,  except  as  otherwise 
indicated,  that  no  further  identification  of  exhi])its 
is  necessary.  In  the  event  that  said  exhibits,  or  any 
thereof,  should  be  offered  in  e\ddence  at  the  time 
of  trial,  said  exhibits  are  to  be  subject  to  objection 
only  o]i  the  ground  of  relevancy,  competency  and 
materiality. 

Plaintiff's  Exhibits 

1.  W-2  Withholding  Statement,  year  of  1951  to 
George  Peoples  from  Southern  Pacific  Company. 
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2.  W-2  Withholding  Statement,  year  of  1952  to 
George  Peoples  from  Southern  Pacific  Company. 

3.  Cancelled  check  of  Southern  Pacific  Com- 
pany to  George  Peoples  for  second  payroll  period 
of  August,  1952. 

4.  Cancelled  check  of  Southern  Pacific  Company 
to  George  Peoples  for  first  payroll  period  of  Sep- 
tember, 1952. 

5.  Cancelled  check  of  Southern  Pacific  Company 
to  George  Peoples  for  first  payi'oll  period  of  Octo- 
ber, 1952. 

Jury  Trial 
Plaintiff  made  timely  request  for  trial  by  jury. 

The  parties  hereto  agree  to  the  following  pretrial 
order. 

Dated  at  Portland,  Oregon,  this  7th  day  of 
March,  1955. 

/s/  GUS  J.  SOLOMON, 
Judge 
Approved : 

/s/  WM.  A.  BABOCK,  Attorney  for  Plaintiff. 
/s/  JOHN  GORDON  GEARIN,  of  Attorneys 
for  Defendant. 

[Endorsed] :   Filed  March  7,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION 

Plaintiff  moves  the  Court  (pursuant  to  the  pro- 
visions of  Rule  56  of  the  Federal  Rules  of  Civil 
Procedure)  for  a  judgment  in  his  favor  and  against 
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the  defendant  on  the  issue  of  liability  of  the  de- 
fendant, reserving  for  trial  the  issue  of  the  amount 
of  damages  sustained  by  plaintiff. 

This  Motion  is  made  upon  the  ground  that  there 
is  no  genuine  issue  as  to  any  material  fact  relating 
to  the  question  of  liability  of  the  defendant,  and 
the  plaintiff  is  entitled  to  interlocutory  judgment 
with  respect  to  liability  as  a  matter  of  law. 

This  Motion  is  based  upon  the  pretrial  order,  the 
answers  to  interrogatories  and  the  depositions  on 
file  herein. 

Respectfully  submitted, 

/s/  WM.  A.  BABCOCK, 

Attorney  for  Plaintiff. 

Acknowledgment  of  Service  attached. 

[Endorsed]  :   Filed  March  14,  1955. 


[Title  of  District  Court  and  Cause.] 

OPINION 

Solomon,  Judge:  April  8,  1955 

Plaintiff's  motion  for  siunmary  judgment  on  the 
issue  of  liability  is  denied. 

Defendant's  motion  for  siunmary  judgment  is 
hereby  granted. 

Comment 

In  two  earlier  cases,  Lawrey  vs.  Southern  Pa- 
cific Company,  Civil  No.  6451,  and  Barton  vs. 
Sonthcrn  Pacific  Company,  Civil  No.  6693,  I  held 
that  an  employee  must  exhaust  his  administrative 
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remedies  in  an  emj^loyment  contract  before  he  can 
maintain  an  action  at  law  for  an  alleged  breach 
of  such  contract.  In  the  Barton  case,  in  my  unre- 
ported opinion,  after  citing  the  case  of  Beck  vs. 
General  Insurance  Company,  141  Ore.  446,  18  P.2d 
579  (1933),  I  stated: 

"I  am  convinced  that  the  Oregon  Supreme  Court, 
in  line  with  its  own  decisions  and  the  decisions  of 
other  courts,  would  require  compliance  with  the 
provisions  of  Rule  38(a)  particularly  in  a  case  like 
this,  in  which  it  is  not  contended  that  the  pro- 
visions of  such  rule  are  either  arbitrary  or  un- 
reasonable." 

Nothing  contained  in  plaintiff's  brief  has  caused 
me  to  alter  the  ^4ew  which  I  expressed  in  the  Bar- 
ton case. 

I  am  also  of  the  opinion  that  plaintiff  was  re- 
quired to  comply  with  the  applicable  provisions  of 
the  collective  bargaining  agreement  entered  into 
between  the  defendant  and  the  Brotherhood  of 
Railroad  Trainmen  and  that  he  failed  to  comply 
with  the  provisions  of  Article  58,  Section  (c),  Item 
3.  I  believe  that  this  conclusion  is  in  line  with  the 
holdings  of  this  circuit.  Barker  vs.  Southern  Pacific 
Co.,  214  F.2d  918  (1954) ;  see  also  George  E.  Will- 
man  vs.  Southern  Pacific  Company,  Civ.  No.  5937, 
U.  S.  District  Court  for  the  Northern  District  of 
Californa,  Northern  Division,  a  case  decided  by 
Judge  Dal  M.  Lemmon,  then  a  District  Judge,  on 
July  22,  1948. 

On  the  basis  of  my  finding  that  the  Oregon  law 
requiries  the  exhaustion  of  administrative  remedies 
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in  an  employment  contract,  the  case  of  Transcon- 
tinental &  Western  Airways,  Inc.  vs.  Koppal,  345 
U.S.  653  (1953),  is  also  applicable. 

In  arriving  at  these  conclusions,  I  have  given 
serious  consideration  to  the  issue  raised  by  the 
plaintiff  that  he  was  not  properly  notified  of  the 
charges  being  made  against  him  and  the  time  and 
place  of  the  hearing  as  required  by  Article  57  of 
the  agreement.  I  have  also  carefully  read  the  letter 
of  Mr.  L.  P.  Hopkins,  defendant's  superintendent, 
to  Mr.  M.  S.  Felter,  secretary  of  the  union  that  was 
authorized  to  represent  plaintiff.  In  Mr.  Hopkins' 
letter  of  January  12,  1953,  in  answer  to  Mr.  Felter's 
letter  of  January  10,  requesting  that  plaintiff  be 
permitted  to  return  to  service  and  be  reinstated 
with  his  seniority  unimpaired,  Mr.  Hopkins  wrote: 

'^Regret  there  is  nothing  that  can  be  done  to- 
wards giving  favorable  consideration  to  permit  Mr. 
Peoples  to  return  to  ser^dce  of  Southern  Pacific 
Company." 

The  defendant  argues  that  this  letter  was  accepted 
by  plaintiff  as  a  presentation  of  plaintiff's  griev- 
ance as  required  by  Article  58,  Section  (c). 

In  spite  of  the  fact  that  the  letter  of  Mr.  Hop- 
kins' does  not  so  state,  I  have  come  to  the  conclu- 
sion that  this  letter  to  Mr.  Felter  must  be  given 
this  interpretation  and  that  Mr.  Hopkins'  letter 
amounts  to  a  denial  of  the  claim  as  provided  in 
Item  3,  Article  58,  Section  (c). 

[Endorsed] :   Filed  April  8,  1955. 


Southe7'n  Pacific  Company  41 

[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  motion  of  defendant,  Southern  Pacific  Com- 
pany, for  summary  judgment  came  on  regularly  to 
be  heard  before  the  undei^signed  judge  of  the  above- 
entitled  court.  Plaintiff  appeared  by  William  A. 
Babcock,  of  his  attorneys.  Defendant,  Southern 
Pacific  Company,  appeared  by  John  Gordon  Gearin, 
of  its  attorneys,  and  W.  A.  Gregory,  of  counsel.  The 
court  having  considered  the  pretrial  order,  the 
memorandmns  of  law  filed  herein,  depositions  and 
other  pleadings  and  papers  in  the  cause  and  being 
fully  advised  in  the  premises,  now  makes  the  fol- 
lowing 

Findings  of  Fact 
I. 

At  the  time  of  filing  of  said  action,  plaintiff  was 
a  citizen,  resident  and  inhabitant  of  the  State  of 
Oregon  and  a  non-resident  of  the  State  of  Dela- 
ware. Defendant,  Southern  Pacific  Company,  was  a 
Delaware  corporation  duly  authorized  to  do  busi- 
ness in  the  State  of  Oregon. 

II. 

The  present  action  is  one  of  a  civil  nature  and 
the  amount  in  controversy,  exclusive  of  interest  and 
costs,  exceeds  the  sum  of  $3,000.00. 

III. 

On  December  16,  1939,  defendant  entered  into  a 
written  collective  bargaining  agreement  with  the 
Brotherhood  of  Railroad  Trainmen  as  the  dulv  des- 
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ignated  collective  bargaining  representative  of  cer- 
tain of  its  employees  in  the  class  or  craft  of  train- 
men, including  employees  in  the  position  of  brake- 
man. 

IV. 

On  July  21,  1947,  plaintiff  was  hired  in  the  State 
of  Oregon  by  defendant  as  brakeman  and  remained 
in  its  employ  in  that  position  until  November  24, 
1952.  During  this  period  of  time,  plaintiff  was  em- 
ployed within  the  craft  or  class  covered  by  the  afore- 
mentioned collective  bargaining  agreement  and  sub- 
ject to  the  terms  and  provisions  thereof.  This  is  a 
civil  action  at  law  for  breach  of  this  contract,  in 
which  plaintiff  claims  that  his  employment  by  de- 
fendant was  terminated  by  the  latter  in  violation  of 
the  provisions  of  said  collective  bargaining  agree- 
ment. 

Y. 

On  November  24,  1952,  plaintiff  was  dismissed 
hy  defendant  from  the  service  of  the  latter,  for 
violation  of  Rule  810  of  the  Transportation  Depart- 
ment, which  prohibits  employees  from  leaving  or 
remaining  away  from  their  employment  without 
proper  authority. 

VI. 

Article  58  of  the  applicable  collective  bargaining 
agreement,  entitled  "Limitation  in  Presenting 
Grievances",  prescribes  the  steps  which  must  be 
taken,  and  the  time  limitations  governing  each  step, 
if  the  employee  desires  to  challenge  any  action 
taken  by  the  employer  (defendant)  with  respect  to 
his  employment. 
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VII. 

Plaintiff,  on  January  10,  1953,  through  his  au- 
thorized reijresentative,  presented  a  written  griev- 
ance claim  to  Superintendent  L.  P.  Hopkins,  plain- 
tiff's superior  officer,  challenging  the  validity  of  his 
dismissal.  This  was  accepted  as  compliance  with 
Article  58,  Section  (c),  Item  3,  since  the  grievance 
was  filed  within  the  initial  90-day  period  next  fol- 
lowing his  dismissal.  On  January  12,  1953,  Superin- 
tendent Hopkins  wrote  to  plaintiff's  representative, 
declining  plantiff's  claim,  in  accordance  with  Item  3. 

VIII. 

Article  58,  Section  (c).  Item  3,  of  the  aforesaid 
applicable  agreement  provides: 

"Item  3.  If  grievance  is  filed  within  the  90-day 
limit,  as  provided  in  Item  2,  and  the  claim  is  again 
declined,  the  employe,  or  his  representative,  shall 
have  90  days  from  the  date  of  the  latest  decision  of 
the  Superintendent  to  advise  the  Superintendent  in 
writing  of  intention  to  appeal  to  higher  officer.  If 
such  notice  of  appeal  in  writing  is  not  given  the 
Superintendent  within  the  required  90-day  limit, 
the  claim  will  be  deemed  to  have  been  abandoned. 
General  Chairman  of  the  Brotherhood  of  Railroad 
Trainmen  will  be  furnished  copy  of  decision  ren- 
dered on  appeal." 

IX. 

From  and  after  January  12,  1953,  the  date  on 
which  Superintendent  Hopkins  declined  plaintiff's 
claim,  no  notice  of  intention  to  appeal  to  a  higher 
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officer  was  given  to  the  Superintendent  in  writing 
within  90  days,  or  at  any  time. 

X. 

Plaintiff  did  not  comply  with  the  grievance  pro- 
cedure, including  the  time  limitations,  set  forth  in 
the  contract  between  defendant  and  the  Brother- 
hood of  Railroad  Traimnen. 

Conclusions  of  Law 
I. 
This  Court  has  jurisdiction  of  the  subject  matter 
of  this  action  and  of  the  parties  thereto. 

II. 

Plaintiff's  employment  with  defendant  was  gov- 
erned by  the  terms  of  the  collective  bargaining 
agreement  between  defendant  and  its  brakemen 
(trainmen)  represented  by  the  Brotherhood  of  Rail- 
road Trainmen,  effective  December  16,  1939. 

III. 

Plaintiff  cannot  recover  under  the  applicable 
collective  bargaining  agreement,  because  of  his  com- 
plete failure  to  comply  with  the  successive  steps  set 
out  in  the  agreement,  which  said  steps  were  essential 
conditions  precedent  to  the  creation  and  mainte- 
nance of  his  cause  of  action. 

TV. 

There  is  no  genuine  issue  as  to  any  fact  or  facts 
material  to  defendant's  motion  for  summary  judg- 
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ment  in  its  favor.  Defendant  is  entitled  as  matter 
of  law  to  judgment  herein  against  plaintiff,  with 
costs. 

Dated  at  Portland,  Oregon,  this  22  day  of  April, 
1955. 

/s/  GUS  J.  SOLOMON, 
Judge 

Acknowledgment  of  Service  attached. 

[Endorsed] :    Filed  April  22,  1955. 


In  the  United  States  District  Court  for  the 
District  of  Oregon 

Civil  No.  7558 

GEORGE  PEOPLES,  Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  corpora- 
tion, Defendant. 

JUDGMENT  ORDER 

The  above  entitled  cause  having  come  on  regu- 
larly for  pretrial  conference  and  for  hearing  upon 
the  plaintiff's  motion  for  simimary  judgment  on 
the  issue  of  liability  and  the  defendant's  motion  for 
summary  judgment,  the  same  having  been  argued 
for  the  respective  parties  and  the  court  having 
considered  the  pretrial  order,  the  memorandums 
filed,  the  depositions  and  other  papers  and  plead- 
ings in  the  cause  and  after  deliberating  and  having 
heretofore  filed  and  entered  its  opinion,  findings  of 
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fact  and  conclusions  of  law  in  favor  of  defendant, 
it  is  hereby 

Ordered  that  plaintiff's  motion  for  summary  judg- 
ment be  and  the  same  hereby  is  denied  in  its  en- 
tirety, and  it  is  further 

Ordered  that  defendant's  motion  for  summary 
judgment  be  and  the  same  is  hereby  granted  in  its 
entirety,  and  it  is  further 

Ordered  that  defendant  be  and  it  hereby  is 
granted  judgment  against  the  plaintiff. 

Dated  at  Portland,  Oregon,  this  22nd  day  of 
April,  1955. 

/s/  GUS  J.  SOLOMON, 
Judge 

[Endorsed]:  Filed  April  22,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  George  Peoples, 
I)laintiff  above  named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  Judgment  Order  entered  in  this  action  on  April 
22,  1955. 

/s/  WM.  A.  BABCOCK, 

Attorney  for  Plaintiff 

A(kiiowled5:m(>ut  of  Service  attached. 
[Endorsed]  :    Filed  May  20,  1955. 


Southern  Pacific  Company  47 

[Title  of  District  Court  and  Cause.] 

UNDERTAKING  FOR  COSTS  ON  APPEAL 
Whereas  George  Peoples  the  plaintiff  in  the 
above  entitled  Court  and  cause,  appeals  to  the  Cir- 
cuit Court  of  Appeals,  Ninth  Circuit,  from  that 
certain  Judgment  Order  rendered  and  entered  in 
the  above  entitled  Court  and  cause  on  April  22, 
1955,  in  favor  of  the  defendant  Southern  Pacific 
Company,  a  corporation,  against  the  plaintiff 
George  Peoples, 

Now,  Therefore,  the  undersigned,  General  Casu- 
alty Company  of  America,  a  corporation,  organized 
and  existing  under  the  laws  of  the  State  of  Wash- 
ington, and  duly  authorized  to  transact  surety  busi- 
ness in  the  State  of  Oregon,  as  surety,  does  hereby 
undertake  and  promise  on  the  part  of  said  plaintiff 
and  appellant  to  pay  the  costs  of  appeal  in  the 
amount  of  $250.00  if  the  appeal  is  dismissed  or  the 
judgment  affirmed  and  such  costs  as  the  Appellate 
Court  may  award  if  the  judgment  is  modified. 

In  Witness  Whereof,  the  said  surety  has  caused 
these  presents  to  be  duly  executed  by  its  authorized 
officers  and  its  corporate  seal  to  be  hereunder  af- 
fixed this  20th  day  of  May,  1955. 

GENERAL  CASUALTY  COMPANY 
OF  AMERICA, 
/s/  By   LILLIAN  H.  ABEL,  Attorney  in  Fact 
Co-signed  at  Portland,  Oregon,  this  20th  day  of 
May,  1955. 
[Seal]     /s/  D.  M.  MARSTENS,  Resident  Agent 

[Endorsed]  :  Filed  May  20,  1955. 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD 

Pursuant  to  Rule  75  (a)  of  the  Federal  Rules 
of  Civil  Procedure  the  plaintiff-appellant  hereby 
designates  for  inclusion  in  the  record  on  appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  taken  by  Notice  of  Appeal  filed  May  20, 
1955,  the  following  portions  of  the  record,  proceed- 
ings and  evidence  of  this  action: 

1.  Pre-Trial  Order. 

2.  Interrogatories. 

3.  Answers  to  Interrogatories. 

4.  Answers  to  Interrogatories. 

5.  Motion  (of  defendant  for  smnmary  judgment) 

6.  Motion  (of  plaintiff  for  summary  judgment). 

7.  Findings  of  Fact  and  Conclusions  of  Law. 

8.  Judgment  Order. 

9.  Notice  of  Appeal. 

10.  This  designation  and  journal  entries. 

11.  Statement  of  Points  on  Appeal. 

Dated  this  24  day  of  May,  1955. 

BABCOCK,  RUSSELL  &  McGEORGE 
/s/  WM.  A.  BABCOCK, 

Attorneys  for  Plaintiff -Appellant 

Acknowledgment  of  Service  attached. 
[Endorsed] :   Filed  May  24,  1955. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

Pursuant  to  Rule  75(d)  plaintiff-appellant  files 
his  statement  of  points  upon  which  he  intends  to 
rely  on  the  appeal  in  the  above  matter: 

1.  The  Court  erred  in  granting  defendant's  mo- 
tion for  summary  judgment  and  in  granting  judg- 
ment against  the  plaintiff  and  in  favor  of  the 
defendant. 

2.  The  Court  erred  in  denying  plaintiff's  motion 
for  summary  judgment. 

3.  The  Court  erred  in  entering  its  findings  of 
facts  nmnbered  Y,  VI,  VII,  VIII,  IX  and  X. 

4.  The  Court  erred  in  entering  its  conclusions 
of  law  numbered  II,  III  and  IV. 

5.  The  Court  erred  in  failing  to  enter  findings 
of  fact  that: 

(a)  The  plaintiff  had  a  contract  of  employment 
with  the  defendant,  which  included  the  terms  and 
conditions  of  the  collective  bargaining  agreement 
between  defendant  and  the  Brotherhood  of  Rail- 
road Trainmen.  Under  the  terms  of  this  contract 
of  employment  and  the  collective  bargaining  agree- 
ment plaintiff  had  seniority  rights  as  a  brakeman  in 
the  Portland  division  of  defendant's  operations 
which  entitled  him  to  employment  as  a  brakeman  to 
the  extent  that  work  was  available  and  in  order  of 
seniority  until  he  quit  his  employment  or  his  serv- 
ices were  validly  terminated. 

(b)  Under  the  terms  of  plaintiff's  contract  of 
employment  he  could  not  be  validly  discharged  ex- 
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cept  in  accordance  with  Article  57,  Subparagraphs 
(b),  (c),  (d)  and  (e)  of  the  collective  bargaining 
agreement  and  could  not  be  discharged  without  a 
fair  and  impartial  formal  investigation  after  writ- 
ten notice  to  the  plaintiff  of  the  specific  charges 
against  him  and  of  the  time  and  place  of  the  in- 
vestigation and  he  had  the  right  to  be  present  and 
to  be  represented  at  the  investigation. 

(c)  The  plaintiff  Avas  discharged  on  November 
24,  1952,  without  being  given  written  or  any  notice 
of  the  specific  charge  against  him  or  of  the  time  and 
place  of  the  investigation  and  he  was  discharged 
without  a  fair  and  impartial  investigation  and  with- 
out the  opx^ortunity  to  be  present  or  represented. 

(d)  Plaintiff  was  damaged  as  the  result  of  being 
discharged  by  the  defendant.  The  amount  of  plain- 
tiff's damage  consists  of  the  amount  of  earnings  he 
has  lost  to  date  less  the  amount  he  did  earn  or 
could  have  earned  by  the  use  of  reasonable  dili- 
gence and  the  present  value  of  the  amount  he  prob- 
ably would  have  earned  as  an  employee  of  the  de- 
fendant from  date  until  age  65,  less  the  amount  he 
probably  would  earn  or  could  have  earned  by  the 
use  of  reasonable  diligence  during  such  period. 

6.  The  Court  erred  in  failing  to  enter  conclusions 
of  law  that: 

(a)  The  action  on  the  part  of  the  defendant  in 
discharging  plaintiff  was  a  breach  of  its  contract 
of  employment  with  plaintiff  and  also  a  breach  of 
such  a  character  that  it  excused  any  further  per- 
formance of  the  contract  of  employment  on  the 
part  of  plaintiff. 
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(b)  Plaintiff  has  fully  performed  all  terms  and 
conditions  of  his  contract  of  employment  on  his 
part  to  be  performed. 

(c)  Article  57,  subparagraph  (a)  of  the  collective 
bargaining  agreement  by  its  terms  provides  for  a 
voluntary  procedure  on  the  part  of  employees  and 
does  not  require  that  an  employee  who  is  discharged 
use  such  a  procedure.  In  any  event,  plaintiff  has 
fully  complied  with  this  procedure. 

(d)  Article  58  of  the  collective  bargaining  agree- 
ment is  to  be  construed  with  Article  57,  subpara- 
graph (a)  of  the  agreement  and  by  its  terms  pro- 
vides for  a  voluntary  procedure  and  does  not 
require  an  employee  who  has  been  discharged  to  use 
such  procedure  in  order  to  maintain  an  action  for 
damages. 

(e)  Because  of  the  nature  of  the  breach  of  the 
contract  by  the  defendant  the  plaintiff  was  excused 
from  using  any  of  the  grievance  procedures  pro- 
vided for  in  the  agreement  even  if  such  procedures 
Avere  mandatory  in  their  terms  and  applicable  to 
plaintiff's  case. 

(f)  The  grievance  procedures  in  Article  58  of 
the  agreement  contemplate  proceedings  before  the 
National  Railroad  Adjustment  Board  and  are  pre- 
liminary to  such  procedures  only  and  not  prelimin- 
ary to  or  prerequisites  for  an  independent  action 
for  damages  for  breach  of  the  contract  of  employ- 
ment. 

(g)  The  plaintiff  under  applicable  law  as  a  result 
of  his  discharge  by  the  defendant  had  the  election 
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of  treating  his  contract  as  terminated  and  his  dis- 
charge as  a  breach  thereof,  or  of  treating  his  dis- 
charge as  void  and  seeking  enforcement  of  the 
contract  through  the  grievance  procedures  of  the 
collective  bargaining  agreement  and  the  administra- 
tive procedures  of  the  National  Railroad  Adjust- 
ment Board.  Plaintiff  elected  to  treat  his  discharge 
as  an  effective  breach  of  the  contract  and  to  seek 
his  remedy  in  damages  against  the  defendant. 

(h)  The  action  which  has  been  taken  by  the 
plaintiff  and  on  his  behalf  does  not  amount  to  an 
election  on  the  part  of  the  plaintiff  to  resort  to  the 
administrative  procedures  of  the  National  Railroad 
Adjustment  Board  which  precludes  his  recovery  of 
damages  in  an  independent  action. 

(i)  The  defendant  is  not  in  any  way  excused 
from  its  failure  to  give  plaintiff  notice  of  the 
charges  against  him  and  the  time  and  place  of  its 
investigation  and  affording  him  a  fair  and  impartial 
investigation. 

(j)  The  present  action  does  not  involve  the  issue 
of  whether  defendant  had  cause  to  discharge  the 
plaintiff  or  whether  plaintiff  could  have  been  justly 
discharged  had  the  defendant  complied  with  the 
provisions  of  plaintiff's  contract  of  employment  in 
effecting  such  discharge. 

(k)  The  plaintiff"  is  entitled  to  a  judgment 
against  the  defendant  for  damages  for  breach  of 
his  contract  of  employment  by  the  defendant.  The 
amount  of  the  damages  to  be  determined  by  a  trial 
on  this  issue  alone  before  the  Court  and  a  jury. 
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Dated  this  24  day  of  May,  1955. 

BABCOCK,  RUSSELL  &  McGEORGE 
/s/  WM.  A.  BABCOCK, 

Attorneys  for  Plaintifi:- Appellant 

Acknowledgment  of  Service  attached. 

[Endorsed] :    Filed  May  24,  1955. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  F.  L.  Buck,  Acting  Clerk,  United  vStates  Dis- 
trict Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
Order  setting  for  pre-trial  conference;  Interroga- 
tories to  defendant;  Answers  to  interrogatories; 
Order  setting  for  pre-trial  conference;  Answers  to 
interrogatories;  Order  setting  for  pre-trial  confer- 
ence; Order  re-setting  for  pre-trial  conference  and 
argument  on  siunmary  judgment;  Motion  of  de- 
fendant for  siunmary  judgment;  Record  of  hearing 
on  summary  judgment;  Pre-trial  order;  Motion  of 
plaintiff  for  summary  judgment;  Opinion;  Court 
directs  that  opinion  be  filed;  Findings  of  fact  and 
conclusions  of  law;  Judgment  order;  Notice  of  ap- 
peal ;  Undertaking  for  costs  on  appeal ;  Designation 
of  contents  of  record  on  appeal;  Statement  of 
points  on  appeal;  and  Transcript  of  docket  entries, 
constitute  the  record  on  appeal  from  a  judgment  of 
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said  court  in  a  cause  therein  numbered  Civil  7558, 
in  which  George  Peoples  is  the  plaintiff  and  appel- 
lant and  Southern  Pacific  Company,  a  corporation 
is  the  defendant  and  appellee;  that  the  said  record 
has  been  prepared  by  me  in  accordance  with  the 
designation  of  contents  of  record  on  appeal  filed 
by  the  appellant,  and  in  accordance  with  the  rules 
of  this  court. 

I  further  certify  that  the  cost  of  filing  the  notice 
of  appeal  is  $5.00,  and  that  the  same  has  been  paid 
by  the  appellant. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  22nd  day  of  June,  1955. 

[Seal]  F.  L.  BUCK,  Acting  Clerk 

/s/  By    THORA  LUND,  Deputy 


[Endorsed] :  No.  14799.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  George  Peoples,  Ap- 
pellant, vs.  Southern  Pacific  Company,  a  corpora- 
tion, Appellee.  Transcript  of  Record.  Appeal  from 
the  United  States  District  Court  for  the  District  of 
Oregon. 

Filed:   June  23,  1955. 

/s/  PAUL  P.   O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14799 

GEORGE  PEOPLES,  Appellant, 

vs. 

SOUTHERN  PACIFIC   COMPANY,  a  corpora- 
tion, Appellee. 

STATEMENT  OF  POINTS  AND  DESIGNA- 
TION OF  RECORD  ON  APPEAL 

Pursuant  to  Rule  17  (6)  of  the  Rules  of  Practice 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  appellant  ratifies  and  adopts  as  a  statement 
of  points  to  be  relied  on  in  the  within  appeal  the 
statement  of  points  filed  by  the  appellant  in  the 
court  below  and  appellant  designates  for  inclusion 
in  the  record  on  appeal  the  following  matters  for 
printing : 

1.  Pre-trial  Order. 

2.  Motion  (of  Defendant  for  Summary  Judg- 
ment) . 

3.  Motion  (of  Plaintiff  for  Summary  Judg- 
ment). 

4.  Findings  of  Fact  and  Conclusions  of  Law. 

5.  Judgment  Order. 

6.  Notice  of  Appeal. 

7.  Designation  of  Points  of  Record  on  Appeal 
(filed  in  the  court  below). 
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8.  Statement  of  Points  on  Appeal  (filed  in  the 
court  below). 

9.  This  Designation  and  Statement  of  Points. 

Dated  this  28th  day  of  June,  1955. 

BABCOCK,  RUSSELL  &  McGEORGE 
/s/  WM.  A.  BABCOCK, 

Attorneys  for  Appellant 

Certificate  of  Service  attached. 

[Endorsed] :  Filed  June  29, 1955.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

APPELLEE'S  DESIGNATION  FOR  PRINT- 
ING ADDITIONAL  PART  OF  RECORD 

Pursuant  to  Rule  75(1)  F.R.C.P.  and  to  Rule  19 
of  this  Court,  appellee  herewith  desi.R'nates  for 
printing-  the  following  additional  part  of  the  record 
on  appeal  herein: 

1.  Opinion  of  Solomon,  District  Judge,  of  April 
8,  1955. 

/s/  JOHN  GORDON  GEARIN, 
Of  Attorneys  for  Appellee 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :   Filed  July  8, 1955.   Paul  P.  O'Brien, 

Clerk. 


